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THE PACIFIC SALMON TREATY 


By Joy A. Yanagida* 


At the “Shamrock Summit” on March 18, 1985, President Ronald Reagan 
and Prime Minister Brian Mulroney exchanged instruments of ratification 
bringing the United States~Canada Pacific Salmon Treaty into force.’ The 
event ended 14 years of bilateral negotiations, culminating in a treaty that 
represents a balance of the fishing and conservation interests of four U.S. 
states, 24 U.S. treaty Indian tribes, one province and one territory. 

The principal raison d’étre for the Treaty is the migratory pattern of 
salmon. Salmon migrate thousands of miles into the open ocean to reach 
maturity before returning to their freshwater spawning grounds. Conser- 
vation requires the cooperation of far-flung and disparate groups. Local 
officials upstream have little incentive to impose harsh conservation measures 
or to replenish stocks through costly enhancement programs unless down- 
stream fishermen are also required to limit their catch. Until the Treaty 
established the basis for cooperation among these elements, Pacific salmon 
stocks and the industry dependent on them suffered steady declines. 

Establishing the mechanism for coastwide conservation was a herculean 
task. The American negotiating team had to contend with substantial internal 
differences. For example, salmon migratory patterns inevitably divide the 
interests of fishermen in Alaska from those of their counterparts in Wash- 
ington and Oregon. Valuable chinook stocks that spawn in the continental 
United States migrate as far north as Alaska before returning to their spawn- 
ing grounds. Washington and Oregon joined to press for additional Alaskan 
restraint to ensure replenishment and allow a fair share of the catch to 
fishermen further south. Alaska, in turn, pressed for better management 
southward. The resultant policy differences had to be reconciled before the 
United States could negotiate effectively with Canada. 

To compound the difficulties faced by the American team, responsibility 
for fisheries management is distributed among federal, state, tribal and 
sometimes judicial authorities. (Management in Canada is an exclusively 


* As an attorney in the Office of the Legal Adviser of the U.S. Department of State, Ms. 
Yanagida served as the Department’s legal representative to the negotiations with Canada on 
this Treaty from 1983 to 1985. The views contained herein do not necessarily represent the 
views of the Department or the U.S. Government. 

' Treaty with Canada Concerning Pacific Salmon and Memorandum of Understanding, Jan. 
28, 1985, S. TREATY Doc. 2, 99th Cong., Ist Sess. (1985) (entered into force Mar. 18, 1985) 
[hereinafter Treaty]. The two persons primarily responsible for concluding the Treaty are 
Theodore Kronmiller, U.S. negotiator and former Deputy Assistant Secretary of State, and 
Edward Derwinski, Under Secretary of State, who was then Counselor to the Secretary and 
was designated to oversee the negotiations. Derwinski joined the Department of State after 
serving for 24 years in the U.S. Congress. 
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federal prerogative.) U.S. treaty tribes have regulatory authority within their 

usual and accustomed fishing grounds, subject to state or federal preemption 

for purposes of conservation.” State jurisdiction covers internal waters, in- 
cluding rivers and the territorial sea, subject to federal preemption if state 

action is deemed to undercut a federal fishery management plan.” Federal 
authority extends seaward of the territorial sea.* Finally, the federal district 
court, in an unusual circumstance occasioned by the failure of state and 
federal authorities to protect Indian treaty fishing rights, retained (until 

1985) continuing jurisdiction over U.S. fisheries management for certain 

Fraser River fisheries.” Relations among these groups are characterized by 

vigorous competition. 

The Treaty establishes a commission to oversee the conservation and 
allocation of Pacific salmon stocks of bilateral concern. The Commission 
must adhere to general principles set out in Article III of the Treaty, which 
are to prevent overfishing, to provide for optimum production and to see 
that each party receives benefits ‘‘equivalent” to the production of salmon 
in its waters. In implementing these principles, the Commission is urged to 
seek to reduce “‘interceptions”’ or harvests of foreign-origin salmon, as well 
as to avoid economic disruption of existing fisheries and to give due regard 
to annual harvest variations.’ 

Six distinct fisheries are subject to the Commission’s purview: salmon that 
spawn in the transboundary rivers of British Columbia and the Alaskan 
panhandle; salmon from areas around the disputed maritime boundary be- 
tween Alaska and British Columbia; Fraser River sockeye and pink salmon 
of exclusively Canadian origin; and the chinook, coho and chum salmon 
harvests. Each of these fisheries is governed by specific restrictions on harvest, 
gear and areas set out in Treaty Annex IV. These are the operational pro- 
visions of the Treaty, setting limits on where, when, how and how much 
fishermen in a given area may harvest. 

The provisions of Annex IV are necessarily short-term. In negotiating 
the annex, the parties were impelled to trade off concessions in one region 
for gains in another. Since these compromises are politically sensitive, they 
are more acceptable if for a short duration. Scientific uncertainties further 
inhibit long-term commitments. Harvest levels fluctuate dramatically, and 
Canadian and U.S. species intermingle during their ocean migrations. The 


? Sohappy v. Smith, 529 F.2d 570, 572-73 (9th Cir. 1976). Such measures must be the least 
restrictive of Indian treaty rights necessary to satisfy conservation requirements. See also United 
States v. Washington, 384 F.Supp. 312, 333, 345-47 (W.D. Wash. 1974), aff'd, 520 F.2d 676 
(9th Cir.), cert. denied, 423 U.S. 1086, rehearing denied, 424 U.S. 978 (1976). 

3? Magnuson Fishery Conservation and Management Act, §§304-306, 16 U.S.C.A. §§1854- 
1856 (West Supp. 1985). Generally, the territorial sea of the United States extends 3 nautical 
miles from U.S. coasts. Submerged Lands Act, §4, 43 U.S.C. §1312 (1982). 

* Magnuson Fishery Conservation and Management Act, §§101-102, 16 U.S.C. §§1811— 
1812 (1982). 

5 United States v. Washington, 459 F.Supp. 1020 (W.D. Wash.) (Compilation of Major Post- 
Trial Substantive Orders), appeal dismissed, 532 F.2d 1119 (9th Cir. 1978). 

8 Treaty, supra note 1, Art. II. 7 Yd., Art. III, para. 1(c). 
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principal job of the Commission, assisted by Northern, Southern and Fraser 
River Panels, is to negotiate new terms for Annex IV as the old ones expire. 
The United States has adopted specific measures to implement the Treaty 
domestically: the Pacific Salmon Treaty Act of 1985° and a stipulated order 
filed in Confederated Tribes and Bands v. Baldrige.? Both are integral to the 
Treaty and were political prerequisites to its entry into force. The Act pre- 
scribes domestic principles, institutions and rules of decision to correspond 
with the bilateral institutions of the Treaty. It seeks to balance decision- 
making authority among U.S. federal, state, Indian and commercial interests, 
so that each perceives that it has appropriate input into Treaty decisions. 
Confederated Tribes restricts the unusual role the federal court had assumed 
in the direct management of some Treaty fisheries. It enjoins Indian tribes 
from resorting to the court to seek further reductions in certain Alaskan 
harvests. The order is effective as long as the Treaty remains in force. 
This article does not describe in detail the Treaty or its domestic imple- 
menting measures.'° Instead, it analyzes four distinctive attributes of the 
institutions created by the Treaty, the Act and Confederated Tribes. First, U.S. 
treaty Indians now participate directly in the domestic institutions that make 
decisions for the international regime. Second, both the Commission and 
its U.S. component must take all decisions by consensus. Third, local U.S. 
groups have an unprecedented degree of responsibility for implementation 
of an international agreement in derogation of authority normally reserved 
to the federal Government. Finally, a so-called equity principle has been 
established that may significantly affect international fisheries law and policy. 


I. U.S. TREATY INDIANS 


The Treaty package ensures that, for the first time, U.S. treaty Indian 
tribes may participate directly and systematically in international fisheries 
management through the Commission’s decisions. The significance of this 
development must be viewed against prior arrangements that had precluded 
participation by the tribes in fishery management institutions, largely as a 
backlash to United States v. Washington.’' That landmark decision, rendered 
3 years after negotiations for the Treaty began, established that designated 
Indian tribes were to be accorded an equal share of fish that pass through 
their usual and accustomed fishing grounds, by virtue of their right under 
the Stevens and Palmer Treaties to fish “in common with all citizens of the 
Territory.”'* An “equal share” meant an increase from a mere 2 percent 


8 Pub. L. No. 99-5, 99 Stat. 7 (codified at 16 U.S.C. §§3631~-3644 (Supp. III 1985)) [here- 
inafter Act]. 

° 605 F.Supp. 833 (W.D. Wash. 1985). 

For a detailed analysis of the Treaty text, see Letter of Submittal from Secretary of State 
Shultz to President Reagan, Feb. 4, 1985, S. TREATY Doc. 99-2, supra note 1, at V. 

11! See notes 2 and 5 supra. 

'? The 11 so-called Stevens and Palmer Treaties were negotiated in 1854-1855 by Governor 
Stevens of the Territory of Washington and Governor Palmer of the Oregon Territory. The 
pertinent provision of each of those treaties provides in part: “The right of taking fish, at all 
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of the U.S. catch to 50 percent for U.S. treaty Indians, a prospect that 
triggered the hostility of non-Indian interests.’* Fishermen and state entities 
actively opposed implementation, in an attempt characterized by one court 
as, “‘[e]xcept for some desegregation cases,. . . the most concerted official 
and private efforts to frustrate a decree of a federal court witnessed in this 
century.’’'4 : 

Elements of the U.S.-Canada International Pacific Salmon Fishery Com- 
mission (IPSFC)'® were among the interests that opposed implementation 
of United States v. Washington. Subject to approval by the United States and 
Canada, the IPSFC had promulgated regulations for the Fraser River sockeye 
and pink salmon fishery that would provide adequate escapement and divide 
the fishery equally between the parties. But unless the IPSFC regulations 
accommodated the different type of gear used by the U.S. treaty Indians, 
the tribes could not harvest 50 percent of the U.S. share of this fishery. In 
1975 the federal court, in exercise of its continuing jurisdiction in United 
States v. Washington, issued a subsequent ruling that certain IPSFC gear reg- 
ulations prevented U.S. Indians from harvesting their share. ‘The court au- 
thorized Indians to use the prohibited types of equipment."® 

The United States immediately obtained agreement in principle from 
Canada to make the necessary modifications in the regulations, provided 
that conservation and allocation goals could be met.’’ In 1976, however, 
Canada did not approve the U.S. proposals. The United States was compelled 


usual and accustomed grounds and stations, is further secured to said Indians, in common with 
all citizens of the territory. . . .” See United States v. Washington, 384 F.Supp. at 331 & n.8 
and 353--58. 

13 Historically, the average Indian share was about 2% overall and 1.4% of the Fraser River 
sockeye fishery. United States v. Washington, 459 F.Supp. at 1032, 1051. The new allocation 
was deemed to be about 45-50% of qualifying runs. Washington v. Fishing Vessel Ass’n, 443 
U.S. 658, 685 (1979). 

'4 Puget Sound Gillnetters Ass’n v. United States District Court, 573 F.2d 1123, 1126 (9th 
Cir. 1978), quoted in Washington v. Fishing Vessel Ass'n, 443 U.S. at 696 n.36. 

15 The IPSFC was established by the Convention between the United States and Canada for 
the Protection, Preservation and Extension of the Sockeye Salmon Fishery of the Fraser River 
System, May 26, 1930, 50 Stat. 1355, TS No. 918, as amended Dec. 28, 1956, 8 UST 1057, 
TIAS No. 3867, and Feb. 24, 1977, 32 UST 2475, TIAS No. 9854. The Convention was 
terminated Mar. 18, 1985 by Article XV, paragraph 2 of the Pacific Salmon Treaty, with a 
savings clause that continued the operation of the IPSFC for a transition period of about a 
year. 

'© 459 F.Supp. at 1050-56, 

7 Id. at 1052. In fact, the initial U.S. proposals sought to give the tribes 27 .5% rather than 
50% of the U.S. share, ostensibly because tribes lacked the capacity to harvest their full share. 
See Memorandum of Understanding between Department of Commerce and Department of 
the Interior on Regulation of Treaty Indian Fishing for Fraser River Convention Salmon, June 
19, 1979. That accord provided that regulations applicable to U.S. treaty Indian tribes on the 
Fraser River would seek to increase their share to 27.5% of the U.S. allotment of sockeye and 
to 15% of the U.S. allotment of pink salmon, rather than to the 50% mandated by the court. 
The tribes claimed that they had adequate harvesting capacity, and that any impediments were 
regulatory. 
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to withhold approval of the IPSFC gear regulations insofar as they affected 
U.S. Indian fishing rights.’® 

Meanwhile, rebellion was brewing elsewhere, as nontreaty interests at- 
tacked the federal court rulings collaterally in state court.’’ In 1977 the 
Washington State Supreme Court rejected the federal court’s view that the 
Stevens and Palmer Treaties gave the Indians a share of the salmon runs. 
The Washington State Department of Fisheries, it ruled, could not comply 
with the federal injunction.”° 

The IPSFC continued to assist the rebellion. In 1977 the United States 
and Canada agreed initially on IPSFC regulations. The IPSFC refused to 
adopt them, instead enacting regulations that would not have enabled the 
Indians to harvest their treaty share.* The United States, through the De- 
partment of State, declined to apply the IPSFC regulations to U.S. treaty 
Indians.** Unabashed, the U.S. commissioners contravened the Department’s 
directives and supported an “emergency order” issued by the IPSFC—which 
did not require approval by the parties to be effective—that its regulations 
for U.S. Convention waters would “‘apply to all citizens, without exception.” 
The Department of State and the federal court deemed this “emergency 
order” to be without force and effect.” 

Confronted with defiance by the state fisheries agency, the state Supreme 
Court and the IPSFC, the federal court undertook the direct supervision of 
Washington State fisheries insofar as necessary to preserve treaty Indian 
fishing rights.?* It was joined by the Departments of Commerce and the 
Interior, which established a field liaison team to monitor the fishery and 
adopt in-season emergency regulations for the Indian fishery in lieu of the 
IPSFC regulations. In an arrangement that continued until 1985, when it 
was succeeded by the Treaty regime, the Commerce Department promul- 


'8 Authority for the parties to withhold approval was established by Article VI of the Con- 
vention. 41 Fed. Reg. 22,392 (1976). The U.S. Indian fishery was regulated by the Department 
of the Interior pursuant to 25 U.S.C. §§2, 9; see 25 C.F.R. §256.11 (1978), 50 C.F.R. §371.1 
(1978), 25 C.F.R. §256.11 (1979). The Commerce Department enforced these regulations 
directly. These developments are described in Washington v. Fishing Vessel Ass’n, 443 U.S. 
658 (1979). 

19 459 F.Supp. at 1028-35. 

20 Puget Sound Gillnetters Ass’n v. Moos, 88 Wash. 2d 677, 565 P.2d 1151 (1977); Fishing 
Vessel Ass'n v. Tollefson, 89 Wash. 2d 276, 571 P.2d 1373 (1977), rev'd by Washington v. 
Fishing Vessel Ass’n, 443 U.S. 658 (1979). 

2! Purse Seine Vessel Owners Ass’n v. United States Dep’t of State, No. C77-471M (W.D. 
Wash. July 8, 1977), aff'd 584 F.2d 931, 933 (9th Cir. 1978); United States v. Decker, 600 
F.2d 733, 736 (9th Cir. 1979). 

72 Letter from Assistant Secretary of State Patsy T. Mink to IPSFC Chairman Donald R. 
Johnson (June 17, 1977), cited in Purse Seine Vesse] Owners Ass’n v. United States Dep’t of 
State, 584 F.2d at 933-34, and United States v. Decker, 600 F.2d at 736. 

23 Purse Seine Vessel Owners Ass’n v. United States Dep’t of State, 584 F.2d at 934, and 
United States v. Decker, 600 F.2d at 781. 

*4 United States v. Washington, 459 F.Supp. 1020 (W.D. Wash. 1978); Puget Sound Gillnetters 
Ass’n v. United States District Court, aff'd, 573 F.2d 1123 (9th Cir. 1978), discussed in United 
States v. Washington, 433 U.S. at 672-74. 
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gated the IPSFC regulations for application only to non-Indian fishermen. 
The e nor Department adopted somewhat different regulations for treaty 
Indians.” 

Because of the IPSFC’s defiance of United States v. Washington, the United 
States had to resort to a scheme that excluded U.S. treaty Indians from the 
regulatory regime of the IPSFC. This was an imperfect solution for all. The 
IPSFC refused to give tribal biologists access to the information needed to 
ensure that the Indians complied with the regulatory objectives of the IPSFC. 
Saying that they lacked the requisite information to develop regulations,*© 
the tribes did not always harvest as much as their treaty share.”’ Canada 
grudgingly acquiesced in the arrangement, but objected to the exclusion of 
U.S. treaty tribes from the IPSFC regulations.** 

The Treaty, the Act and Confederated Tribes seek to end this unhappy 
state of affairs, initially by requiring the Commission and its U.S. components 
to uphold treaty Indian rights. The Treaty expressly conforms the inter- 
national regime to U.S. Indian treaty obligations. Article XI states: ‘“This 
Treaty shall not be interpreted or applied so as to affect or modify existing 
aboriginal rights or rights established in existing Indian treaties and other 
existing federal laws.” 

Recalling recent IPSFC contravention of U.S. law with respect to Fraser 
River fisheries, the parties adopted specific provisions relating to the Fraser 
River Panel. Article VI, paragraph 4 of the Treaty states: “[T]he Fraser 
River Panel and the Commission shall take into account and seek consistency 
with existing aboriginal rights, rights established in existing Indian treaties 
and domestic allocation objectives.” 

Asa further check on the Fraser River Panel, the parties expressly specified 
that the vote of the panel would be subordinate to the approval of the Com- 
mission and, in turn, of the parties: 


On the basis of the proposals made by the Panel, the Commission shall 
recommend regulations to the Parties for approval. The Parties shall 
review the recommendations for, inter alia, consistency with domestic 
legal obligations. The regulations shall become effective upon approval 
by the Party in whose waters such regulations are applicable.?’ 


The IPSFC was retained for a year after the Treaty entered into force, 
to provide a transition to Fraser River Panel management. During that pe- 
riod, the United States twice cited Article XI and paragraph 4 of Article VI 


?5 42 Fed. Reg. 30,842 (1977) (Commerce); id. at 31,450 (Interior). 

26 Letter from Secretary of the Interior Cecil Andrus to Secretary of State Edmund Muskie 
(July 1, 1980); Letter from the Counselor, Edward Derwinski, to IPSFC Chairman Rolland 
Schmitten (Feb. 6, 1985). 

*7 It was several years before the tribes’ share approached 50%. By 1979, their share of all 
salmon had not passed 27% of the U.S. allocation. Seattle Times, Feb. 12, 1984, at Al. 

*8 Canada, for its own unrelated reasons, exempted its Indian fishery from IPSFC quotas. 
United States v. Washington, 443 U.S. at 690-91. That “subsistence” fishery, harvesting an 
estimated three hundred thousand fish, was then far more substantial than the U.S. Indian 
fishery. 

*° Treaty, supra nate 1, Art. VI, para, 5 (emphasis added). 


1987] THE PACIFIC SALMON TREATY 583 


in efforts to obtain tribal access to IPSFC fisheries data,” and to revise 
proposed IPSFC regulations that would have effectively precluded access 
by U.S. Indians to a particular Fraser River run.*’ These efforts were suc- 
cessful. 

The United States took additional, unilateral steps to protect tribal rights 
through the Pacific Salmon Treaty Act, which adopts a formulation of Article 
XI of the Treaty: “This chapter shall not be interpreted or applied so as to 
affect or modify rights established in existing Indian treaties and other ex- 
isting Federal laws, including the Order entered in Confederated Tribes 
and Bands of the Yakima Indian Nation v. Baldrige. . . .”** 

Confederated Tribes prescribes a special mechanism to govern the internal 
U.S. allocation of greatest political sensitivity, the “North/South” allocation 
of certain chinook salmon between Alaska fishermen, on the one hand, and 
fishermen from Washington, Oregon and Idaho, on the other. The court 
ordered that after 1998, when Treaty allocations for this fishery expire, 
allocations must be made in light of the cultural, social and economic de- 
pendence of each party on chinook salmon stocks; the history of participation 
by each party in the chinook fisheries; and “‘[t]he obligation to insure that 
Indian treaty fishing rights under the Stevens and Palmer Treaties are sat- 
isfied.””** 

Direct representation of the tribes on the Treaty institutions provides 
further means to protect their interests, enabling them to ensure, without 
resort to litigation, that decisions of the Commission comply with Indian 
treaty rights. No decision can be taken by the Commission over the objection 
of the designated representatives of U.S. treaty Indian tribes. Under the 
Act, one of three voting members of the U.S. section of the Commission is 
selected from nominations made by the treaty Indian tribes of Washington, 
Oregon or Idaho. His approval is required for every decision of the U.S. 
section.** In addition, the tribes nominate two members of the Southern 
Panel and one member of the Fraser River Panel.” Tribal representatives 
vote on sections of both panels and in the case of the Fraser River Panel, 
hold veto power.’ The North/South allocation decisions governed by Con- 
federated Tribes must be taken unanimously by the voting members of the 
U.S. section; again, the Indian commissioner has veto power.” 

Tribal integration into the Treaty regime comes at a price. The Treaty 
and the Act establish political institutions through which the tribes are to 
vindicate treaty Indian fishing rights. In exchange, the tribes may have for- 
gone recourse to the judicial forum for decisions made pursuant to Treaty 


3 Letter from Derwinski to Schmitten, supra note 26. 

31 U.S. Dep’t of State Démarche to Canada (June 12, 1985). 

32 Act §14, 16 U.S.C. §3643 (Supp. HI 1985). See also §9(c), 16 U.S.C. §3638(c). 

33 Confederated Tribes, 605 F.Supp. at 835. . 
. ** Act §3(a), 16 U.S.C. §3632(a) (Supp. III 1985). By contrast, the IPSFC never had a com- 
missioner who was a member of a U.S. treaty Indian tribe. 

Act §3(f), 16 U.S.C. §3632(£) (Supp. II 1985). 

3 Act §3(g)(2) and (3), 16 U.S.C. §3632(p)(2) and (3) (Supp. III 1985). 

37 605 F.Supp. at 835. 
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institutions. Once a tribal representative on the Commission, a panel or the 
U.S. section votes for a measure, the tribes cannot credibly turn to federal 
courts to reverse these decisions. Tribes will be hard-pressed to convince 
the courts that their treaty rights have been violated by decisions that their 
representatives are empowered to veto. 

By the terms of Confederated Tribes, such litigation is conclusively precluded 
for certain North/South allocation decisions. Confederated Tribes addressed 
the “all citizens” issue between the tribes and the state of Alaska: whether 
the 50 percent allocation established by United States v. Washington applies 
to all non-Indian U.S. citizens, including Alaskans, who harvest salmon that 
otherwise would return to tribal fishing grounds.*® If so, Alaskan harvests 
of these far-north-migrating stocks could be cut in half. Alaska disputed the 
tribes’ contention that Indian treaty rights negotiated in 1854—1855 could 
be deemed to apply to territory then under Russian dominion. 

For the tribes, a victory on the merits in Confederated Tribes would have 

been a hollow one without the Treaty. Their dilemma was that any reduction 
in Alaskan harvests would have been fruitless unless Canada committed itself 
to making corresponding reductions, for without such a commitment, Ca- 
nadian rather than Indian fishermen would harvest the forgone Alaskan 
catch. Similarly, Canada would not agree to forgo harvests unless Alaska 
did. Alaska, too, would not commit itself to conservation under Treaty aus- 
pices as long as it remained under the threat of a tribal lawsuit that could 
result in additional reductions in Alaskan harvest ceilings set by the Treaty. 
Unless the tribes agreed to a stay, Alaska’s senators would have blocked 
Senate advice and consent to ratification of the Treaty. The circle of jeop- 
ardy, ultimately broken by the Treaty, was complete. Confederated Tribes 
provides that while the Treaty remains in force, the tribes may vote to es- 
tablish certain North/South chinook allocations; they may veto them but 
cannot litigate their legality. Should the Treaty be terminated, Confederated 
Tribes by its terms would be void. 
_ Since the tribes have achieved gains largely through litigation in federal 
court, not through action in the political arena, the wisdom of choosing the 
latter to protect their treaty rights is an open question. Accepting this trade- 
off is a gamble by the Indians, who must now seek to vindicate their interests 
by means of a triumvirate with the states with which they had been at odds. 
Each of the 24 tribes also sacrifices substantial autonomy by agreeing to 
operate within the Treaty framework. Any tribe could have sued, but col- 
lectively they must exercise their single vote or veto on the Commission. 
They must now reconcile their frequently divergent interests and channel 
-decisions through their appointed tribal commissioner and panel members. 
If the rights of one of the tribes are trammeled by the others, it will find 
that its right to seek judicial redress for decisions of the Commission is im- 
plicitly curtailed. 


38 United States v. Washington, Request for Determination Re: Accounting for Non-Treaty 
Catch, Civ. No. 9213-Phase 1 (W.D. Wash. filed Sept. 28, 1983). Confederated Tribes does not 
settle the issue as between the tribes and the states of Washington and Oregon. 
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II. CONSENSUS AS A RULE OF DECISION 


A second unusual attribute of the Treaty is its reliance on consensus as a 
rule of decision for each of its four bilateral institutions. By contrast, IPSFC 
decisions had required a majority of commissioners present and voting, three 
of whom were appointed by each party. The Commission, the principal 
decision-making body of the Treaty, comprises United States and Canadian 
sections. The sections must concur in decisions regarding the six fishing 
regimes covered by the Treaty, and present them to the parties for approval. 
The Commission is assisted by three panels, for northern, southern, and 
Fraser River issues, which are to provide information and make recommen- 
dations. The panels, too, must operate by consensus.*” When the actions or 
recommendations of one panel are likely to affect fisheries subject to the 
jurisdiction of one or more other panels, joint panel meetings are convened. 
Again, decision is by consensus. The technical data for all these decisions 
are developed by five Joint Technical Committees, which also strive for 
consensus by seeking to develop common data bases on complex and con- 
tentious issues like run size, escapement and catch origin.*° 

The U.S. section of the Commission also relies on consensus as a rule of 
decision making. The Act requires unanimity among the three voting mem- 
bers of the U.S. section on any decision before the section can vote on it in 
the bilateral forum. The U.S. section’s responsibilities under Confederated 
Tribes are also subject to this rule. Internal allocation decisions after 1998 
are to be made by a consensus of the voting members of the U.S. section. 
Confederated Tribes goes a step further, by requiring the vote of the Treaty 
Indian commissioner to be determined by the consensus of four Columbia 
River tribes and three Quinault treaty area tribes, in consultation with the 
Makah tribe. 

The consensus requirement affords tangible advantages. It helps reconcile 
the range of competing U.S. interests: Indian and non-Indian, northern 
Alaskan and continental United States, state and federal, commercial and 
sport. These differences had frustrated negotiations for over a decade. When 
U.S. negotiator Kronmiller was appointed to lead the talks in 1983, he sought 
to defuse intradelegation hostilities by departing from previous U.S. practice 
and requiring consensus for all U.S. proposals. All of the hundred-odd del- 
egation members had to concur in each of dozens of U.S. proposals, even 
for regions where they had no direct fishing interests. Though the process 
was laborious, the fact that the U.S. negotiating positions had the support 
of all the U.S. constituents was instrumental in securing the advice and con- 
sent of the Senate to ratification. Because of the proven effectiveness of the 


39 Article II, paragraph 19 of the Treaty permits the Commission to establish panels specified 
in Annex I to the Treaty. One of these panels, the Fraser River Panel, also has direct management 
authority, whereas Article IX, paragraph 7 reserves regulatory authority for all other fisheries 
to the parties. 

*° Annex IV requires the parties to establish Joint Technical Committees for each fishery 
regime except the Fraser River regime; the parties felt it unnecessary for the latter because 
they expected that IPSFC staff would be hired to serve that function. 
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consensus requirement in obtaining and promoting a unified position, the 
U.S. delegation sought and obtained the same mode of decision for the 
United States in the Act to implement the Treaty. 

On the other hand, consensus is a double-edged sword; the divisions that 
make it necessary can also make it ineffective. In the three-tiered system 
composed of the Commission, panels and committees, both Canadians and 
Americans have any number of opportunities to thwart decisions. Apart 
from a limited mechanism for resolving technical disputes, the Treaty has 
no formal machinery for forcing decisions or resolving differences. It relies 
on political momentum to work. At the same time, the range of the Com- 
mission’s decisions is more extensive than that faced by either the IPSFC or 
the negotiators of the Treaty. The differences that the negotiators chose to 
disguise or ignore, which are legion, must be resolved by those implementing 
the Treaty. The work of the Commission makes it akin to a legislature, and 
it must make its decisions in timely fashion if fishermen are to pursue their 
livelihood. The potential for stalemate could be an absolute barrier to the 
purpose of the whole body. 

The consensus requirement poses risks not only to the functioning of the 
Commission, but also to the ability of the United States to promote its national 
interests. Insofar as consensus may stymie the U.S. section, it will impede 
U.S. ability to deal bilaterally. This potential may be especially harmful to 
U.S. objectives, in view of the history of divergent interests within the Amer- 
ican camp. The Canadian constituents, by contrast, have not been polarized 
into North-South or Indian—non-Indian camps. In Canada, the federal role 
in fisheries issues is preeminent. One could argue that having made the 
threshold commitment to a treaty, the United States should have chosen a 
more expedient mode of decision making. Since it did not, it must exercise 
discipline in reaching its decisions, if the U.S. section is to negotiate effectively 
with its Canadian counterpart. 


III. FEDERAL-STATE RELATIONSHIPS 


The Pacific Salmon Treaty Act vests virtually all responsibility for Treaty 
implementation in the local authorities. It assigns three of the four positions 
on the United States section of the Commission to state or tribal entities. 
One ts appointed by the President from nominations made by the governor 
of Alaska, another from nominations made by the governors of Washington 
and Oregon, and the last from nominations made by the treaty Indian tribes 
of Washington, Oregon or Idaho. A consensus of these three members is 
required. before the United States can vote on the Commission. The single 
federal commissioner does not vote. He must use persuasion and logic to 
influence decisions that are ordinarily, and often exclusively, federal pre- 
rogatives.*! 


Act §3(a), 16 U.S.C. §3632(a) (Supp. II 1985). The principal consultant to the delegation 
in drafting the legislation, State Department Assistant Legal Adviser David Colson, was appointed 
by the President to be the first federal commissioner to serve in this sensitive role. 
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State and tribal officials also predominate on the three panels that report 
to the Commission. Governors nominate or appoint three of the six members 
of the Southern Panel, five of the six members of the Northern Panel, and 
two of the four members of the Fraser River Panel.* 

In addition, regulatory authority is vested primarily in state and tribal 
entities. The Treaty establishes only the broad parameters of fishing regimes, 
usually quotas or allocations for each species and type of gear. Except for 
the Fraser River fishery, each state party is responsible for the promulgation 
and enforcement of regulations to implement the regimes.** Consequently, 
in the United States, where much salmon fishing now takes place within the 
jurisdiction of states (out to 3 nautical miles of their coasts), substantial re- 
sponsibility for regulation falls to state and tribal management authorities.** 

The U.S. federal role is limited. Under the Magnuson Fishery Conser- 
vation and Management Act, federal jurisdiction applies only in the exclusive 
economic zone, which extends from 3 to 200 nautical miles from U.S. coasts, 
and in the high seas beyond that zone.“ The United States may preempt 
state regulations only if the actions or omissions of a state jeopardize the 
ability of the United States to fulfill its international obligations. In most 
cases, the state or tribe is given 15 days under the Pacific Salmon Treaty 
Act to rectify its regulations before the federal Government can take action." 

This scheme, which confers responsibility for implementing the Treaty 
on those directly affected by it, has a precursor. The 1976 Magnuson Fishery 
Conservation and Management Act placed a premium on local participation 
in federal fisheries management, establishing elaborate procedures to pro- 
mote this end. That statute probably fostered local expectations of control 
over fisheries management, which were met in part by the Treaty and the 
Act. The preference in the Treaty for local predominance reflected the will 
of the U.S. delegation, all of whose members drafted the legislation that 
was adopted by Congress and whose state, tribal and industry representatives 

outnumbered those of the federal Government by at least four to one. 


14? The U.S. section of the Southern Panel is composed af an official from each of the gov- 


ernments of the United States, Washington and Oregon; two from treaty Indian tribes; and 
one, nominated by the governors of Washington or Oregon, from either the commercial or 
the recreational sector, the two sectors to rotate annually. Id. §3(c) and (f), 16 U.S.C. §3632(c) 
and (f) (Supp. II 1985). 

The U.S. section of the Northern Panel is composed of an official from each of the govern- 
ments of the United States and Alaska, and four individuals “knowledgeable and experienced 
in salmon fisheries” nominated by the governor of Alaska. Id. §3(d), 16 U.S.C. §3632(d). 

The U.S, section of the Fraser River Panel is composed of one official each from the United 
States and Washington, a nominee of the treaty Indian tribes, and a representative of the 
commercial fishing sector nominated by the governor of Washington. Id. §3(e), 16 U.S.C. 
§3632(e). 

Alternate members are to have the same qualifications and are to be nominated or appointed 
by the same persons as the corresponding members. Id. §3(f), 16 U.S.C. §3632(f). 

4 Treaty, supra note 1, Art. IV, para. 7. 

** See notes 3—4 supra and accompanying text. 

4 Magnuson Fishery Conservation and Management Act, §§101 and 102(2), 16 U.S.C. 
§§1811 and 1812(2) (1982). 

416 Act §6, 16 U.S.C. §3635 (Supp. III 1985). 


ey 
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This system may have serious drawbacks. First, bilateral relations are rou- 
tinely handled by federal officials. A U.S. section with a regional base of 
power could find itself tactically disadvantaged when dealing with a Canadian 
section with a mandate from Ottawa. Second, the federal Government has 
often served as the arbiter of local interests in this arena, and it could be 
tasked to serve in a neutral capacity in resolving disputes, for example, be- 
tween North and South. Now, leadership necessarily will devolve on a north- 
ern, southern or tribal commissioner. No matter how capable, such a com- 
` missioner probably will be perceived as being partisan and will be expected 
to champion partisan causes. Without the federal Government to forge a 
consolidated U.S. approach, proposals with a partisan bent could emerge. | 
If the U.S. section finds itself in disarray, its ability to negotiate with Canada 
would naturally be hampered. Ifa decision or allocation is seen as ultimately 
undermining U.S. interests, regional interests will be called to task, not the 
federal Government. Participants may find accountability a costly burden. 


IV. EQUITY 


The twin principles of conservation and so-called equity are to govern 
management and allocation under the Treaty: “With respect to stocks subject 
to this Treaty, each Party shall conduct its fisheries and its salmon enhance- 
ment programs so as to: (a) prevent overfishing and provide for optimum 
production; and (b) provide for each Party to receive benefits equivalent to the 
production of salmon originating in its waters.’’*” The latter is the most contro- 
versial principle adopted by the Treaty. First proposed by the Canadians in 
the mid-1970s, the principle was consistently opposed by the United States 
from its inception. Even when a substantially qualified version was adopted 
ad referendum in 1983, the Alaskan Commissioner of Fish and Game informed 
the Department of State that the principle was contrary to the interests of 
the nation and international law, and had to be renegotiated.** (It was not, 
and with the endorsement of the governors of Alaska, Washington and Or- 
egon, the Senate voted 96-0 to give its advice and consent to ratification. **) 
More than a year after the Treaty entered into force, the principle remains 
controversial. | 

The purpose of the equity principle is sensible enough. It recognizes that 
downstream fishermen depend substantially-on the country that has juris- 
diction over the spawning grounds. To ensure that salmon have unimpeded 
access to upriver spawning grounds, the country of origin may have to remove 
natural obstructions, build fish passes, forgo hydroelectric development and 
control pollution. If stocks are to be enhanced, the party upstream is best 
situated do so. To accord that party adequate incentive to undertake these 
responsibilities, the equity principle provides that the country of origin should 
receive benefits equivalent to the production of salmon in its waters. Thus, 


4 Treaty, supra note 1, Art. HI, para. 1 (emphasis added). 

18 Letter from Commissioner of Fish and Game Don Collinsworth to Deputy Assistant Sec- 
retary of State Edward E. Wolfe (Nov. 15, 1984). 

#9 131 Conc. Rec. $2669-90 (daily ed. Mar. 7, 1985). 
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Canada should be recompensed for salmon spawned in Canadian rivers but 
harvested by U.S. fishermen, and vice versa. 

This is more simply said than done. The parties have had vastly different 
conceptions of the full import of the principle. The Canadian view is not 
simply that the country of origin is due some credit for its costs. Rather, 
Canada’s point of departure is that “[oJnly the State of origin can protect 
and culture salmon and effectively manage the fishery. [Habitat maintenance, 
enhancement and management] can be carried out only by the State in 
whose rivers the salmon breed—the State of origin.’°° This concept has 
been characterized as akin to state ownership of salmon spawned in the 
state’s waters. 

Since the Canadian concept implies fairly absolute rights to compensation, 
it affects how Canada would implement the equity principle. To liquidate 
its due, Canada sought a complicated “accounting” formula to quantify the 
value of “interceptions,” that is, foreign-origin salmon caught by the fish- 
ermen of each country. Canada might have tried to use the accounting results 
to whittle away American fisheries that harvested Canadian-origin fish. The 
United States was never prepared to accept this outcome. The significance 
of the Canadian view is illustrated by its potential impact on Americans 
harvesting fish spawned in the Fraser River. Since that river is entirely in 
Canada, a Canadian claim to absolute rights, made graphic by the findings 
of an accounting process, might have been used to argue for closing this 
historic fishery. 

What Canada sought was not what it got. The parties agreed on an equity 
formulation, but it was much circumscribed, As adopted, the equity principle 
establishes no exclusive rights in the country of origin. Rather, it recognizes 
contributions of other states toward conservation, as well as the rights of 
states whose fishermen historically may have depended on the resource. It 
does not require a complicated accounting process. 

These restrictions derive from general principles of international law and 
from the Treaty itself. International legal principles that evolved contem- 
poraneously with the negotiation of the Treaty refute the Canadian view 
that the country of origin has some exclusive or absolute right to salmon 
spawned in its waters.”! Where the same stocks or stocks of associated species 


50 Canada: working paper on the special case of salmon—the most important anadromous 
species [which was “submitted to provide the basis in fact and in equity for the development 
of an appropriate regime” on salmon conservation and management], UN Doc. A/CONF.62/ 
_ C,2/1.81 (1974), 3 THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA, OFFICIAL 
RECORDS 240 (1975) [hereinafter OFFICIAL RECORDS]. The record of the Third UN Conference 
on the Law of the Sea, where these Canadian views were presented, is now largely public. (The 
bilateral record is not.) 

5! Both Canada and the United States participated in the Third UN Conference on the Law 
of the Sea, which, though protracted, started after the Treaty negotiations and ended prior to 
their conclusion. The conference resulted in the 1982 Convention on the Law of the Sea, 
opened for signature Dec. 10, 1982, reprinted in UNITED NATIONS, THE LAW OF THE SEA: UNITED 
NATIONS CONVENTION ON THE LAW OF THE SEA (UN Pub. No. E.83.V.5). Canada signed the 
Convention on Dec. 10, 1982; the United States has not signed, but subscribes to its provisions 
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are found in the exclusive economic zones of two states, international law, 
as codified in part by the 1982 Convention on the Law of the Sea, directs 
both states to seek to agree on “the measures necessary to co-ordinate and 
ensure the conservation and development of such stocks.”*5? Salmon inter- 
mingle; to catch Canadian-origin salmon, Canadian fishermen must harvest 
some U.S.-origin salmon, and vice versa. Conservation is possible only if 
both accept that cooperation is predicated on a certain level of interceptions. 
This approach is adopted in the Treaty itself for the boundary area fisheries 
off southeast Alaska, where the allocations contemplate that, in attempting 
to catch fish that originated in its own waters, each party will incidentally 
harvest some salmon that originated in the waters of the other.®* 

The 1982 Convention on the Law of the Sea makes special note of the 
interests of coastal states in conserving anadromous species like salmon. A 
state in whose rivers anadromous stocks originate has “the primary interest 
in and responsibility for such stocks,’’°* but it shares this interest with the 
coastal state when salmon enter the latter’s internal waters (including rivers), 
territorial sea or exclusive economic zone.”° 

The legal principle recognizes that downstream and coastal states make 
substantial contributions toward maturation of the fish. They also must 
maintain habitats and practice conservation, sometimes at a heavy cost. The 
objective of the equity principle is to provide incentives for habitat mainte- 
nance by the country of origin; to deny similar incentives to downstream or 
coastal states would pervert the principle. Indeed, the contribution of the 
downstream state may be even greater than that of the country of origin, 
e.g., when transboundary rivers are involved. A case in point, identified in 
the Treaty, is the Yukon-River. The parties provided that Canada would 
get no credit, until otherwise agreed, for Canadian-origin fish caught by 
U.S. fishermen in the Yukon.” Salmon spawning in the Canadian reaches 
of the Yukon could not survive without U.S. protection as they migrate 
through Alaska. U.S.-origin salmon, by contrast, do not pass through Canada. 

The second limitation on the application of the equity principle sometimes 
may coincide with the first: that it may not have the effect of terminating 
the historic fisheries of another country. The 1982 Convention on the Law 
of the Sea requires the country of origin to “co-operate in minimizing eco- 
nomic dislocation in such other States fishing these stocks, taking into account 
the normal catch and the mode of operations of such States, and all the 
areas in which such fishing has occurred.’’*’ 


insofar as they embody customary international law. Statement on Oceans Policy, Mar. 10, 
1983, 1983 PuB. PAPERS: RONALD REAGAN 378-79. 

52 1982 Convention on the Law of the Sea, supra note 51, Art. 63, para. 1. 

53 Treaty, supra note 1, Ann. IV, ch. 1. 

54 1982 Convention on the Law of the Sea, supra note 51, Art. 66, para. 1. 

55 Id., Art. 66, para. 4. 

56 Treaty, supra note 1, Art. VIII, para. 1; Memorandum of Understanding, supra note 1, 
paras. C(1)(f) and (3). 

57 Convention on the Law of the Sea, supra note 51, Art. 66, para. 3(b). See also Article 66, 
paragraph 3(a), which prohibits high seas salmon fishing seaward of the exclusive economic 
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The Treaty adopts this precept, expressly requiring the parties to weigh 
the benefits of reducing interceptions against the costs of economic dislo- 
cation. The Commission is directed to recognize “the desirability in most 
cases of avoiding undue disruption of existing fisheries,” some with long- 
settled expectations and historic claims.°? Thus, Canada could maintain al- 
locations for its fisheries off the coast of British Columbia that harvest U.S.- 
origin chinook, chum and coho. Correspondingly, Canada would be estopped 
from closing the U.S. Fraser River fishery, composed entirely of Canadian- 
origin fish. To affirm this point, as well as to protect the U.S. Fraser River 
fishery pending resolution of bilateral differences over the equity principle, 
the Treaty specifically exempts the Fraser River fishery from the equity 
principle for the first 4 years of the Treaty.”° 

The Canadian concept of exclusive rights gave rise to the notion that an 
accounting process is necessary to quantify the cost of Canadian-origin fish 
taken by foreign fishermen. But nothing in Article III, paragraph 1(b) re- 
quires quantified accounting. The negotiations repeatedly failed to arrive 
at an equity equation because it involves too many highly speculative vari- 
ables. Initially, biologists would have to determine the origin of a fish, and 
ascertain the percentage of foreign-origin fish in any. given harvest. In an 
- area like Dixon Entrance, where parties still dispute the maritime boundary, 
biologists from the two countries have yet to fix these figures. The accounting 
process would require agreement not only on origin, but also on the value 
ofan intercepted fish. However, its value varies, inter alia, by species, quality 
of meat, time of year, stage in its life cycle when caught, type of gear used 
to catch it, market demand and currency fluctuations. The potential as well 
as the actual size of the fish must be considered, since it might be worth 
more to a fisherman who caught it later in its life cycle. An effort to create 
an accounting scheme would invite costly, and perhaps divisive and incon- 
clusive debate over biological and economic variables. 

The Treaty leaves it to the Commission to resolve how to determine the 
amount and value of “inequitable” interceptions, as well as to redress any 
imbalances. In making those determinations, the Commission must bear in 
mind the underlying purpose of the principle: to provide the country of 
origin incentives for habitat maintenance, conservation and enhancement. 
The best means of providing those incentives is through allocations that the 
fishermen and management officials perceive to be fair and sensible. If they 
consider the allocations to be fair, they will support habitat maintenance; 
but if the allocations appear unfair, neither claims of absolute rights nor the 


zone, “except in cases where this provision would result in economic dislocation.” This provision 
was adopted to accommodate the interests of states like Japan, whose fishermen harvest salmon 
on the high seas. Japan had proposed that conservation and management of anadromous species 
be regulated by ‘‘States participating in the exploitation of such species.” Japan: draft article 
on anadromous species, UN Doc. A/CONF.62/C.2/L.46 (1974), 3 OFFICIAL RECORDS, supra _ 
note 50, at 221. 

58 Treaty, supra note 1, Art. III, para. 3(b). ® Id., Ann. IV, ch. 4, para. 1(g). 
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results of any accounting process are likely to persuade local officials to 
accept them and to support habitat maintenance. 

Suppose the Commission determines that the value of one party’s inter- 
ceptions exceeds that of the other’s. Since the Treaty directs the Commission 
to have due regard for historic fisheries and to minimize economic dislo- 
cation, the Commission is unlikely to halt any interceptions immediately. At 
a minimum, any payments or adjustments. will probably be part of a phased 
program of compensation. Since such a program is subject to the approval 
of the parties, political acceptability will be prerequisite to its implementation. 
Absolute rights and accounting are simply distractions from the business of 
the Commission: to allocate conservation quotas fairly throughout the system 
so that the species and the industry prosper. 


V. CONCLUSION 


The Pacific Salmon Treaty and its corollary instruments represent an 
ambitious undertaking. Success is by no means assured and will not be easy 
for several reasons. First, the responsibilities of the new institutions are com- 
prehensive. They must make allocation decisions and establish management 
regimes for at least six fisheries, encompassing four states and one province 
and a multitude of tribes with some of the attributes of sovereignty." The 
decisions that took 14 years to reach once must now be made almost annually. 

Second, the United States has adopted a number of different approaches 
to implementation. The incorporation of U.S. treaty Indians into the deci- 
sion-making processes requires new fishery management techniques and in- 
teraction among local entities that have not always worked together in har- 
mony. The U.S. section of the Commission, like the Commission itself, relies 
on consensus as the basis of décision. This may facilitate cooperation, but it 
can also thwart decision making in a forum with few decision-forcing mech- 
anisms. 

Third, the attribution of power to local entities has resulted in a sharply 
diminished federal role, which is unprecedented. This diminution may limit 
the ability or inclination of the federal Government to intercede in decision 
making under the Treaty, either to secure foreign policy objectives or as 
fiduciary to the treaty tribes. 

Finally, implementation of the equity principle will require much thought 
and common sense from the parties. They must bear in mind the concept 
underlying the principle: that the country of origin should have incentives 
to conserve and enhance stocks. If misapplication of the principle results in 
the closure of historic fisheries or the introduction of laborious accounting 
procedures, the resources and good will necessary for the task at hand could 
well be forfeited. | 


4 


6° See Washington v. Confederated Tribes, 447 U.S. 134, 154 (1979). 


STOPPING THE INDIAN BOMB 


By Gary Milhollin* 


South Asia is now poised for a nuclear arms race. Pakistan has learned 
how to make enriched uranium—the material that destroyed Hiroshima— 
and has been buying the electronic switches and hollow steel spheres used 
for implosion.’ It has tested, successfully, an implosion bomb with a dummy 
core.” On the Indian side, Prime Minister Rajiv Gandhi has been saying that 
India could make an atomic bomb “‘in a matter of several weeks” and ‘‘could 
have done so for the past ten or eleven years.” . 

‘These developments pose two risks. The immediate one is that Pakistan 
will conduct an explosive test, which would force an Indian deployment, or 
that the Indians will deploy, which would force a Pakistani test. Under current 
U.S. law, a Pakistani test ends U.S. aid and effectively ejects the United 
States from Pakistan.’ If this happened, South Asia would be left with a pair 
of nuclear-armed rivals face to face, and the Soviets still in Afghanistan. 

The second risk is longer term, but possibly greater: the international 
controls on nuclear exports may simply collapse after such a failure in South 
Asia. Why? Because India and Pakistan have built their programs from im- 
ports. In nuclear South Asia, nothing is “indigenous.” Almost every essential 
facility in India and Pakistan has been imported directly, copied from imports 
or built with foreign designs. If these two countries deploy atomic bombs, 
it will be obvious that the export control system has not worked. 

It is India that dominates the South Asian arms race. India’s greater wealth, 
population and conventional strength mean that Pakistan must either match 
India in nuclear arms or be dwarfed. Pakistan has now struggled up to the 
ability to test; therefore, India must decide the next step. It could be to 
build an arsenal. If India does, it will be by using exports from the United 
States, Canada and the Soviet Union. 

This poses a serious issue for all these countries, and especially the United 
States. So far, the United States has been India’s largest nuclear supplier. 
Controls attached to U.S. exports require the peaceful use of power reactors, 
research reactors and nuclear fuel. In the past, the controls have not been 
used wisely; at present they are hardly used at all. But it remains true that - 


* Professor of Law, University of Wisconsin Law School. 

! Woodward, Pakistan Reported Near Atoms Arms Production, Wash. Post, Nov. 4, 1986, at Al; 
see also L. SPECTOR, THE NEW NUCLEAR NATIONS 115-16 (£1985). 

? John Scali, interviewed on Good Morning America (ABC television broadcast, July 11, 1985), 
discussed tn L. SPECTOR, supra note 1, at 120-21. 

3 Interview in Le Monde, June 4, 1985. 

* See 22 U.S.C, §2429a (1982); see also International Security and Development Cooperation 
Act of 1985, Pub. L. No. 99-83, 99 Stat. 190 (primarily codified in various sections of 22 
U.S.C. (Supp. III 1985)). 
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if the controls were used vigorously, and in league with India’s other nuclear 
suppliers, there is still a chance that India’s program could be restricted to 
peaceful ends. If this were achieved, the next stage of escalation in South 
Asia would be headed off, and the world’s struggle against nuclear arms 
would get a giant boost. 


U.S. CONTROL 


United States control comes from reactors and the materials needed to 
run them. As these words are written, uranium is being enriched under the 
' U.S.-India agreement covering the Tarapur reactors.” That uranium will 
be shipped to India by 1987 or 1988, made into reactor fuel by 1989, burned 
in and removed from reactors by 1992, and cooled in a reactor storage pool 
until about 1993. Then, according to India, the spent fuel’s plutonium will 
be legally free for atomic bombs. Plutonium, like high-enriched uranium, 
is a nuclear explosive: 6 kilograms of it destroyed Nagasaki in 1945, It is 
created whenever uranium fuel is irradiated in a reactor. India contends 
that in 1993, just 6 years from now, the two reactors at Tarapur and all the 
plutonium in their spent fuel will be free for use in bombs. India relies on 
an implausible and stubborn reading of the expiration clause of the Tarapur 
agreement. This reading, which will be discussed below, would give India 
about 1,800 kilograms of completely unrestricted plutonium, enough for 
225 atomic bombs.’ By using only the “weapon grade” plutonium in this 
stockpile, India could make about 36 bombs.’ 

If India gets its way, it will mean the following: first, that plutonium made 
from all the enriched uranium now being supplied, and all the enriched 
uranium to be supplied under the Tarapur agreement will be free for use 
in bombs as soon as the plutonium is physically ready; second, that the U.S.- 


5 Agreement for Cooperation Concerning Civil Uses of Atomic Energy, Aug. 8, 1963, United 
States—India, 14 UST 1484, TIAS No. 5446, 488 UNTS 21 [hereinafter Tarapur agreement]. 

ê Assuming 8 kilograms per bomb. In normal operation, Tarapur produces “reactor grade” 
plutonium, which contains about 20% Pu 240, an isotope that can lower the yield of a weapon. 
However, the open literature on bomb design assumes such weapons are reliable. A fledgling 
nuclear weapon state may be content with lower yield weapons. 

7 “Weapon grade” plutonium is formed only in fuel taken out of the reactor after a short 
irradiation time. It is called “low burnup”’ fuel. At the burnup that was average up to 1977, 
Tarapur’s plutonium would be 85-90% free of undesirable isotopes. M. BENEDICT, T. PIGFORD 
& H. Levi, NUCLEAR CHEMICAL ENGINEERING 88 (2d ed. 1981). Also, there is a variation in 
burnup across the reactor’s core. Jd. at 94. Finally, the burnup varies along the length of each 
fuel rod. Id. at 111. It is weapon grade on the ends. Jd. According to newspaper accounts, India 
could cut off the low-burnup ends and extract that plutonium separately. India Makes Another 
Bomb, Sunday Observer (Bombay), Aug. 30, 1981. The result is that Tarapur’s spent fuel 
contains a fair amount of weapon grade, or near—-weapon grade plutonium. By grouping the 
low burnup rods for separate reprocessing, one could achieve a degree of purity of about 90%. 
By cutting off the ends of the rods, one could achieve a higher purity than that. If only 10% 
of the 1,800 kilograms of plutonium produced by 1993 were lightly irradiated, that would 
make 180 kilograms of weapon grade, or near-weapon grade plutonium—enough for 36 bombs 
at 5 kilograms per bomb. Hildenbrand, Fast Critical Masses of Fissile Material for Nuclear Explosives, 
in NUCLEAR PROLIFERATION FACTBOOK 295 (1985) (paper presented at Atomic Industrial 
Forum Conference on International Commerce and Safeguards for Civil Nuclear Power, March 
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supplied Tarapur reactors will have functioned as military production re- 
actors for their entire lives, if India so chooses; third, India will have become 
the first country in the world to declare a peaceful U.S. nuclear export 
program free for military use, and will have done so openly and, according 
to India, legally; and fourth, India will have torn a precedential hole in the 
legal fabric surrounding U.S. nuclear exports, because most U.S. agreements . 
have the same language on expiration as India’s. In general, India will have 
shown that the United States cannot control its nuclear exports. If India 
shows that, the U.S. effort to restrain other nuclear suppliers will be set 
back, and India will have struck a second blow in favor of nuclear arms 
proliferation. The first was in 1974, when India became the first and only 
country in the world to explode an atomic bomb made from “peaceful” 
nuclear imports. l 

How did the United States get into such a position? And what can be 
done about it? 


INDIA’S NUCLEAR PROGRAM 


India wants two things from its nuclear program: electricity, and the option 
to make atomic bombs.® The second is as important as the first. In 1976 
India accepted an expensive delay in getting its second reactor built at Ra- 
jasthan, rather than bow to Canada’s demand for peaceful use of other 
Indian facilities. And in the early 1980s, India let a fully completed reactor 
in Madras remain idle for 2 years, because importing the heavy water to 
run it would have meant restricting it to peaceful use. 

But progress toward arms has been slow. Until 1986, supplier controls 
stood in the way. India started its first important reactor, called CIRUS, in 
_ 1964. Canada supplied the reactor, and the United States the “heavy water” 
to run it. Heavy water (deuterium oxide) is needed to achieve a chain reaction 
with the natural uranium fuel that CIRUS uses. India promised Canada and 
the United. States to restrict CIRUS to peaceful use, but CIRUS was not 
covered by international inspection; consequently, in 1974 India could test 
a bomb made with plutonium from CIRUS’s spent fuel and call it a “peaceful 
nuclear device.” 

After the explosion, the Department of State was asked for explanations. 
It said that India had ‘‘commingled”’ U.S.-supplied heavy water with domestic 
Indian heavy water, and that the commingled water was used in CIRUS.’ 
But State admitted that U.S. heavy water was the only water in CIRUS when 
CIRUS was started up, and that U.S. heavy water must have been in CIRUS 
when it made the plutonium for the test.'° Nevertheless, State claimed that 
there was no way to establish the origin of the plutonium ‘“‘conclusively.”’ 
Although Congress was outraged, State did nothing about the explosion 
and did not insist on any system for keeping track of U.S. heavy water. The 


* For histories of the Indian nuclear program, see generally R. WOHLSTETTER, THE BUDDHA 
SMILES: ABSENT-MINDED PEACEFUL AID AND THE INDIAN Bos (1977); S. BHATIA, INDIA’s 
NUCLEAR BOMB (1979); and D. HART, NUCLEAR POWER IN INDIA (1983). 

* Letter from Myron B. Kratzer, United States Department of State, to Benjamin Huberman, 
United States Nuclear Regulatory Commission (July 20, 1976). 
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result is that the United States still has a clear right to peaceful use of at 
least some of CIRUS’s plutonium—that is, of a fraction equal to the fraction 
of U.S. heavy water in the reactor. Given the way CIRUS operates, the 
fraction could be large. Heavy-water losses from a reactor such as CIRUS 
amount to about 0.3 percent per year,'' which would add up to a 1-tonne 
loss out of a 19-tonne inventory over 23 years of operation. Thus, unless 
India deliberately took the U.S. water out,!? all except 1/19 of CIRUS’s 
water is still of U.S. origin and the United States has the right to peaceful 
use of all except about 1/19 of the CIRUS plutonium. 

India also gave Canada a guarantee of peaceful use for the CIRUS re- 
actor.” Canada ended its nuclear cooperation with India because of the 
explosion in 1974, but that did not put Canada in breach of its CIRUS 
agreement or excuse India from performing it. In view of India’s action, 
Canada was entitled to suspend its performance until India promised not to ` 
make nuclear weapons. Since India has not given this promise, Canada’s 
performance remains suspended while India’s duties remain. 

In short, some and probably most of the plutonium produced by CIRUS 
is covered by a peaceful use pledge to the United States, and all of it is 
covered by a similar pledge to Canada. However, as the plutonium is not 
under international inspection, there is no official way of knowing what it 
is being used for. 

For its next two sets of reactors, India had to agree to international in- 
spection—called safeguards—as well as peaceful use of all the plutonium 
they would make. These promises covered the twin Tarapur reactors, built 
by the United States in the late 1960s, and the twin Rajasthan reactors, built 
by Canada in the 1970s and early 1980s. It was not until 1983, with the 
first reactor at Madras, that India began to escape controls. India itself had 
built Madras by copying Canada’s design for Rajasthan. But because “‘rep- 
lication” was not forbidden by the India-Canada agreement, India could say 
that Madras was indigenous, and its plutonium unrestricted. 

There was still, however, a hitch. Madras, like Rajasthan, needed heavy 
water to operate. And for it to operate free of safeguards and pledges of 
peaceful use, India itself would have had to produce the heavy water. India 
could not make enough on its own—it was short a vast amount—hence 
India was still not free. There were only four suppliers of heavy water in 
the world: Canada, China, the United States and the Soviet Union. All except 
China required peaceful use and international inspection of any plutonium 
made with their nuclear exports. There is very strong evidence that in 1983, 
when Madras was started up, India either imported 100 metric tons of heavy 
water from China—-secretly—or diverted that amount from international 


11 NUCLEONICS WEEK, July 1, 1976, at 6-7; R. WOHLSTETTER, supra note 8, at 153-54. 

'2 India has no right to “substitute” other heavy water for the U.S. water in CIRUS through 
a bookkeeping transaction. Many nuclear trade agreements give such rights, which allow the 
recipient to consider water supplied under restrictions as being in whichever facility is convenient, 
as long as safeguarded heavy water is in a safeguarded facility. No such right was given to India. 
Agreement, Mar. 16, 1956, United States Atomic Energy Commission—India, §9. 

!3 The Canadian agreement is described in Hunt, Canadian Policy and the Export of Nuclear 
Energy, 2 U. TORONTO L.J. 69, 77 (1977). 
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inspection.'* India had to do one or the other to fill the gap in its own 
production. Whichever it did, Madras was started free of controls, which 
made its plutonium available for bombs. 

India began to extract the Madras plutonium in 1986. Extracting pluto- 
nium from spent fuel requires a special factory with heavy shielding, and 
takes several months. The plutonium emerges in pure form, and can be 
used to fuel additional reactors or to make atomic bombs. Through 1986, 
India could have extracted about six bombs’ worth—not quite enough for 
an arsenal. 

Soon there will be enough. In 1985 India started a second reactor at 
Madras——-another copy of Rajasthan—and a second research reactor called 
Dhruva—a scale-up of CIRUS. Neither is restricted. Together with the first 
reactor at Madras, they make enough plutonium for about 15 bombs per 
year. But they all require heavy water. India’s heavy-water shortage in 1985 — 
was even worse than in 1983;'° therefore, these reactors too must be using 
the Chinese import, or heavy water diverted from safeguards. 

Finally, India operates the Fast Breeder Test Reactor, built with help 
from France. It is fueled by plutonium from CIRUS; thus, any plutonium 
it makes should be covered by CIRUS’s peaceful use restriction. The Ca- 
nadian and U.S. agreements under which India got CIRUS exclude “‘use”’ 
for any military purpose. If CIRUS is used to make plutonium cores for the 
Breeder, and those cores are used to breed plutonium for a weapon, then 
CIRUS will in fact have been “used” for a military purpose. There is a direct 
causal chain. Without CIRUS, there would be no weapon, regardless of 
whether one made a weapon from CIRUS’s product directly or by using the 
product in additional manufacturing. 

An example may make this clearer. If the United States supplied a country 
with a valuable organism for biological research in which the organism would 
be used to create others, both the first generation of other organisms created 
and the subsequent ones would have been created by the “use” of that 
organism. At the time of the CIRUS agreement, it seemed clear that the 
peaceful use guarantee would reach all generations of fissile material CIRUS 
would make. The guarantee would not have much meaning otherwise. In 
ordinary understanding, peaceful use means that CIRUS will not be used 
in a weapons-manufacturing process, regardless of whether CIRUS is one 
or two steps away from the final product. The Breeder just started, and will 
make slightly more plutonium than it uses. 

What, then, does one conclude about the Madras reactors, Dhruva and 
the Breeder? First, they all give India, for the first time, nuclear weapon 
material—plutonium—that India says is unrestricted. As a result, they de- 
stabilize South Asia and directly threaten Pakistan. Second, it is very doubtful 
whether this material is really unrestricted. India’s great. shortage of un- 
safeguarded heavy water means that India owes some explanations to. its 
suppliers. If India refuses to place the Madras and Dhruva plutonium under 
safeguards, India should explain where it got the heavy water to run those 


4 Milhollin, Dateline New Delhi: India’s Nuclear Cover-up, 64 FOREIGN Pory 161 (1986). 
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reactors. Third, the plutonium bred by the Breeder will be made, at least 
for several years, by using plutonium from the CIRUS reactor. It thus falls 
squarely within the guarantee that neither CIRUS nor its heavy water will 
be “used” for any military purpose. 

In sum, India owes more duties to its nuclear suppliers than it admits. 
And the duties, in the aggregate, are enough to pull its program back to 
peaceful use. But the duties will have to be enforced. 


THE TARAPUR REACTORS 
Extracting Tarapur Plutonium 


Two of the thorniest problems that India has with the United States con- 
cern the Tarapur reactors. The first, which was mentioned above, is the 
dispute over what happens in 1993. The second is India’s claim that it can 
extract Tarapur’s plutonium. India says that it has the right to do so now. 
The United States says that India has no such right without U.S. consent. 
Extraction—called reprocessing—now would give India about 1,300 kilo- 
grams of plutonium, enough for 160 bombs. 

Under the Tarapur agreement, India cannot extract plutonium unless 
the United States finds that safeguards can be “effectively applied” to the 
extraction plant. India says that this finding is no longer necessary, because 
of two facts. First, India, the International Atomic Energy Agency and the 
United States agreed in 1971 that the IAEA would administer U.S. safe- 
guards rights in India.’® Second, in 1980 the IAEA decided that safeguards 
could be applied to the extraction plant and signed an agreement with India 
to that effect. The plant, called PREFRE (Power Reactor Fuel Reprocessing 
Plant), is now extracting spent fuel from the Rajasthan reactors, and the 
IAEA is safeguarding (inspecting) the plutonium. India contends that if the 
IAEA can safeguard Rajasthan plutonium at PREFRE, the IAEA can safe- 
guard Tarapur plutonium at PREFRE. 

Is India correct? Have U.S. rights been superseded? The answer is no. 
According to the IAEA, safeguards are effective if they detect a diversion 
of nuclear material within the time needed to convert it toa bomb. Detection 
is “timely” if it occurs within the “conversion time” of the material being 
inspected.’” The conversion time for plutonium oxide, the material coming 
out of PREFRE, is 1 to 3 weeks.}® 


të Agreement of Jan. 27, 1971, United States—India—International Atomic Energy Agency, 
secs. 4, 12, 22 UST 200, TIAS No. 7049, 798 UNTS 115. 

17 INTERNATIONAL ATOMIC ENERGY AGENCY, THE STRUCTURE AND CONTENT OF AGREE- 
MENTS BETWEEN THE AGENCY AND STATES REQUIRED IN CONNECTION WITH THE TREATY ON 
THE NON-PROLIFERATION OF NUCLEAR WEAPONS, IAEA Doc. INFCIRC/153 (Corrected) 
(Vienna 1972). India is not a member of the Treaty (done July 1, 1968, 21 UST 483, TIAS 
No. 6839, 729 UNTS 161) and so is covered by IAEA Doc. INFCIRC/66/Rev.2 (Sept. 16, 
1968). The IAEA takes the position, however, that its current practice is to apply INFCIRC/ 
153 even to non-NPT countries. INTERNATIONAL ATOMIC ENERGY AGENCY, IAEA SAFE- 
GUARDS, AN INTRODUCTION (Vienna 1981). See also Herron, A Lawyer’s View of Safeguards and 
Non-Proliferation, 24 IAEA BULL. No. 3, 1982, at 34-35. 

18 INTERNATIONAL ATOMIC ENERGY AGENCY, IAEA CONTRIBUTION TO INFCE 7 (Vienna 
1979). 
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Timely detection is not the same as timely warning. The IAEA will not 
warn anyone of a diversion within the conversion time; it will only detect a 
diversion within that time. When the IAEA finds material unaccounted for, 
there is a period of time for technical evaluation, a period to report it to the 
Director General, and a period for him to report it to the Board of Governors, 
who then meet and decide: (1) whether to ask the country concerned to 
remedy the discrepancy; (2) whether to report the discrepancy to all members 
of the IAEA; or (3) whether to report it to the United Nations.'® This process 
will obviously take longer than 1 to 3 weeks. It has been estimated to take 
6 months.*° 

Timely warning is different. Its purpose is to prevent bomb making. For 
warning to be timely, a diversion must be detected early enough to allow 
other countries to intervene in time to stop manufacture. Under U.S. law, 
the United States, before allowing foreign extraction of U.S.-origin pluto- 
nium, must consider whether the United States will receive “timely warning 

. . of any diversion well in advance of the time at which the. . . state 
could transform the diverted material into a nuclear explosive device.’”*' At 
PREFRE, the IAEA could never warn the United States of a diversion within 
the 1 to 3 weeks it would take to put the plutonium into a bomb. 

There is another problem at PREFRE, peculiar to plutonium extraction. 
The theoretical limit of accuracy in measuring the throughput of an extraction 
plant is plus or minus 1 percent.?* The practical limit can be as high as 10. 
percent.” This means that 13 of Tarapur’s 1,300 kilograms of plutonium 
could be diverted without detection within the theoretical limits of accuracy. 
Within the practical limits, 130 could be diverted. The former amount could 
make 2 fission bombs; the latter, between 15 and 20. 

Skepticism about inspection at PREFRE was confirmed in 1983. A news 
article in October disclosed that six kilograms of plutonium were missing.” 
According to the article, uncertainties in measuring plutonium at PREFRE 
were running at a level of 10 percent. Moreover, after the loss was discovered, 
India withheld it from IAEA officials and did not acknowledge it until the 
IAEA inspectors demanded details. The missing plutonium was about enough 
for one bomb. 

The last and most telling point against extraction is that India does not 
need Tarapur’s plutonium for civilian purposes. The Rajasthan, Madras and 
CIRUS reactors will supply more than enough plutonium to fuel the Fast 


'? Herron, supra note 17, at 37. 

2 A. Wohlstetter, Addendum H to R. WOHLSTETTER, supra note 8, at 236. A. Wohlstetter 
provides a thorough discussion of the consequences of allowing reprocessing of Tarapur plu- 
tonium. i 

*1 Nuclear Non-Proliferation Act of 1978, Pub. L. No. 95-242, §303(a), 92 Stat. 120, 127— 
31 (codified as amended at 42 U.S.C. §2160 (1982)) [hereinafter Nuclear Non-Proliferation 
Act]. 

22 INTERNATIONAL ATOMIC ENERGY AGENCY, IAEA SAFEGUARDS TECHNICAL MANUAL 36 
(Vienna 1976). 

25 See, e.g., U.S. GENERAL ACCOUNTING OFFICE, REPORT NO. EMD-80-38, NUCLEAR FUEL 
REPROCESSING AND THE PROBLEM OF SAFEGUARDING AGAINST THE SPREAD OF NUCLEAR 
WEAPONS 13 (1980). 

*4 Sunday Observer (Bombay), Oct. 16-23, 1983, at 1. 
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Breeder. The Breeder and Tarapur are the only reactors in India that could 
use plutonium fuel; all the others use natural uranium. Thus, the only le- 
gitimate need for Tarapur’s plutonium is to make fuel for Tarapur itself. 
But India has no facility for making such fuel, and even if it did, it would 
cost far more than the low-enriched uranium that Tarapur now uses. 

For all these reasons, the United States can find that safeguards would 
not be effective at Tarapur. Extraction would prevent timely warning, re- 
move the last time barrier between spent reactor fuel and weapons, and - 
create a large plutonium stockpile having no peaceful purpose. | 


Perpetuity: Are There Rights After 1993? 


Safeguards in “perpetuity” mean that inspection and the pledge of peace- 
ful use continue as long as the recipient has the export. India says that all 
rights end in 1993, when the Tarapur agreement expires. The State De- 
partment says that perpetuity is inherent in peaceful cooperation, and that 
the agreement legally imposes it. . 

The agreement provides in Article X that it “shall remain in force for a 
period of thirty (30) years.” One can read this to mean that not a single 
provision remains in force a day longer. Safeguards, peaceful use and the 
U.S. right to approve extraction would all end in 1993. But one can also 
read Article X as only limiting the obligation to sell and buy reactor fuel. 
Since the agreement is silent, the issue becomes one of interpretation. Ev- 
eryone agrees that, in interpreting agreements, one seeks the intention of 
the parties. | 

Did the parties intend India’s meaning? If they did, the agreement would 
work as follows: 


(1) In 1993 the Tarapur reactors could be converted to military 
production. 


(2) In 1993 India could use all of Tarapur’s plutonium for bombs, 
which would mean that the Tarapur reactors would have been military 
production reactors for their entire lives. 


(3) After 1993, India could transfer the Tarapur plutonium, or 
weapons made from it, to any country or group India chose. 


(4) Enriched uranium shipped during the early years of the agree- 
ment would carry safeguards for almost 30 years, but enriched uranium 
shipped during the later years would carry safeguards for almost no 
time at all. Enriched uranium shipped in 1987, loaded in the reactor 
in 1989, discharged in 1992 and cooled for a year in a storage pond ' 
would have formed plutonium to which no safeguards would ever apply. 


(5) If India stored Tarapur’s spent fuel until 1993, the U.S. right 
to approve plutonium extraction would never arise. 


The parties could not have intended these results. The United States does 
not supply fuel or reactors. for military production. India could not have 
thought the United States was doing so. Nor does the United States allow 
the unrestricted retransfer of U.S.-origin plutonium to other‘countries or 
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groups. India could not have believed the United States was doing that 
either. Under India’s interpretation, the United States would have cared 
about peaceful use and inspection only of fuel shipped during the first part 
of the supply period. Toward the end, the United States would progressively 
lose interest. From 1986 onward, according to India, the United States would 
have intended to ship uranium with the knowledge that plutonium made 
from it would become unrestricted as soon as it left the reactor storage pool. 
And finally, the United States would not care about plutonium extraction 
unless it happened before 1993. This view is untenable, and obviously de- 
stroys rights that the agreement meant to confer. 

For the Tarapur agreement to make sense, the 30-year clause must be 
squared with the rest of it. The only way to do that is to interpret the clause 
as a limit on the fuel supply commitment. Thirty years is the expected life 
of the Tarapur reactors. Since the reactors can be operated only with U.S.- 
origin fuel, it is logical for the fuel commitment to equal the reactors’ ex- 
pected lifetime. By interpreting Article X this way, one avoids defeating 
other rights that obviously must survive it. If the 30-year provision ended 
all rights, the agreement would be an option contract for weapons. The 
recipient country would earn the right to weapons simply by performing to 
the end, The parties cannot have intended that result, and since they did 
not, India’s position is clearly wrong. 


The French Takeover 


France took over the fuel supply to Tarapur in 1982. After 1980, the 
Nuclear Non-Proliferation Act (NNPA) banned the further export of U.S. 
reactor fuel to a non-nuclear weapon state that had not put all of its facilities 
under international inspection—inspection known as full-scope safeguards.” 
India refused. India warned the United States that a halt in the fuel supply 
would breach the agreement, cancel safeguards and end peaceful use. India 
was probably bluffing. Its legal position was weak and it would have faced 
even stricter controls from other suppliers.*° But the United States got France 
to take over the fuel supply, and a showdown was avoided. 

Under the takeover, the United States and India waived their rights to 
supply and receive Tarapur’s fuel, and France agreed to complete the supply 
schedule.*’ These were the only changes. France’s supply was “within the 
framework” of the Tarapur agreement, and peaceful use, safeguards and 
plutonium extraction controls remained, as well as India’s promise, made 
in 1974, to restrict Tarapur’s plutonium ‘‘exclusively to the needs. . . 


of the Tarapur Station.’’*® India received the first French shipment in 
May 1983.7 


233 Nuclear Non-Proliferation Act, supra note 21, §306 (codified at 42 U.S.C. §2157 (1982)). 

2 For a discussion of the Tarapur problem and its history, see Clausen, Nonproliferation 
Illusions: Tarapur in Retrospect, ORBIS, Fall 1983, at 741. 

27 Cable New Delhi 22,789 (Nov. 29, 1982); Note to the United States from India (Nov. 30, 
1982); Note to India from the United States (Nov. 30, 1982) (on file at U.S. Dep't of State). 

28 Id. 4 

*° Times of India (Bombay), May 7, 1983, at 1. 
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There are two ways to view this change. Either the United States has 
dropped out of the picture and France has a new contract with India, or the 
United States remains in the contract and has only delegated the duty to 
supply fuel. 

The latter has clearly happened. Under the documents exchanged, the 
United States still controls everything required by the agreement. It controls 
the right to approve plutonium extraction, to maintain safeguards (through 
the IAEA) and to insist upon peaceful use. Moreover, if France should halt 
deliveries, India would look to the United States for performance. India has 
not released any of the U.S. duties. Thus, there is only a delegation of duty, 
not a new agreement. India has agreed that the United States may delegate 
the duty of fuel supply to France; France has agreed to assume that duty; 
and that is all. France has not received any of the U.S. rights, nor has France 
promised India anything more than the United States promised.°° 

This point has important implications. It means that if India breaches the 
agreement, the United States can suspend or terminate France’s perform- 
ance.*' Extracting Tarapur plutonium without consent would be such a 
breach, and so would failure to maintain safeguards or to keep the pledge 
of peaceful use. It would also be a breach for India to repudiate future 
duties. 

The French takeover has therefore changed very little. In a sense, this 
result was required by the position of France. The Nuclear Suppliers’ 
Guidelines, to which France adheres, require safeguards in perpetuity for 
the export of reactor fuel to a non-nuclear weapon state.** If France’s supply 
to India had been a new commitment, it would have violated France’s pledge 
to abide by the Suppliers’ Guidelines unless France declared that perpetuity 
was inherent in the U.S.-India agreement. France avoided this problem by 
agreeing only to serve as delegee. Consequently, the United States still con- 
trols the agreement, including France’s performance. 

The French takeover also raises questions under U.S. law. If France did 
not make a new commitment, and France’s performance is still the perform- 
ance of the United States, the United States may be violating the Nuclear 


39 Personal communication with Bertrand Barre, Nuclear Attaché, Embassy of France (Feb. 
2, 1984). In the negotiations on the takeover, the French tried to get India to agree specifically 
that pursuit and perpetuity would attach to fuel deliveries, but the Indians resisted and the 
question was left open. W. DONNELLY & N. MILLER, TERMINATION OF U.S. NUCLEAR COOP- 
ERATION WITH INDIA (Cong. Research Serv. Issue Brief No. 81,087, 1983); NUCLEONICS WEEK, 
Dec. 2, 1982, at 1. 

5! This is elementary contract law. See, e.g., RESTATEMENT (SECOND) OF CONTRACTS §318 
(1979). It applies to international agreements. Article 60 of the Vienna Convention, note 47 
infra, provides that ‘‘[a] material breach of a bilateral treaty by one of the parties entitles the 
other to invoke the breach as a ground for terminating the treaty or suspending its operation 
in whole or in part.” Article 2(1) defines a treaty as “an international agreement concluded 
between States in written form. . . whatever its particular designation.” 

32 INTERNATIONAL ATOMIC ENERGY AGENCY, INFCIRC/254 APPENDIX: GUIDELINES FOR 
NUCLEAR TRANSFERS §4 (1978), incorporating the durational requirements for safeguards 
stated in IAEA Doc. GOV/1621 (1973). 
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Non-Proliferation Act. Either the United States has dropped out of the 
agreement and is complying with the NNPA because the French have taken 
over the contract, or the United States has not dropped out and is circum- 
venting the NNPA through supply by a delegee. The present position of 
the United States is that it retains all rights under the agreement——the French 
and the Indians agree with this—but is not really “exporting” the fuel. The 
NNPA requires full-scope safeguards ‘‘as a condition of continued United 
States export of. . . special nuclear material.”*? Is a shipment by a foreign 
delegee of the United States from a point outside the United States an ‘‘ex- 
port” if done to perform a U.S. agreement for cooperation? Is it ‘‘cooper- 
ation”? Does the NNPA intend to end “cooperation” as well as “exports”? 
Since exports of enriched uranium cannot be made except through coop- 
eration,”* it certainly seems so. Indeed, the State Department’s principal 
lawyer on these matters reads it this way;”° so does the NNPA itself in section 
405, which allows “cooperation” to continue during a grace period;*® and 
so does the House report on the NNPA.*” 

The United States is still “cooperating” with India. This is clear. The 
United States stands as guarantor of France’s fuel deliveries; the United 
States insists that all its rights under the agreement remain in effect; the 
United States bases these rights upon France’s performance as delegee; and 
the United States has arranged for France to follow U.S. instructions on 
plutonium extraction, as well as other U.S. interpretations of the agreement. 
India’s duties run to the United States, not to France. Deliveries by France 


have not and could not take place without U.S. consent. In effect, the United. 


States is continuing its agreement with India through a delegee. The State 
Department has said specifically that it does “not view the U.S.-India ex- 
change as amending the U.S.-India Agreement for Cooperation or creating 

a ‘new’ agreement.”** Therefore, by cooperating with India, the United 
States seems to be violating the NNPA. 


REMEDIES IN THE NUCLEAR TRADE 


What can the United States and India’s other suppliers do to enforce their 
rights? There are two choices. They can either pursue the remedies in the 
nuclear trade—which are limited, and depend upon what India does—or 
decide that nuclear arms in South Asia are such a threat that all diplomatic 
levers will be used to stop them. 


33 Nuclear Non-Proliferation Act, supra note 21, §306 (codified at 42 U.S.C. §2157 (1982)). 

34 Atomic Energy Act of 1954, ch. 1073, §123, 68 Stat. 930, 940 (1954) (codified as amended 
at 42 U.S.C. §2153 (1982). 

3 Bettauer, The Nuclear Non-Proliferation Act of 1978, 10 Law & PoL’y INT'L Bus. 1105, 1125 
(1978), stating: “the full scope safeguards requirement mandates termination after a stated 
time limit of U.S. cooperation with those recipients that do not meet the requirement.” 

38 42 U.S.C. §2153d (1982). 

°7 H.R. Rep. No. 587, 95th Cong., Ist Sess, 12 (1977). 

** Letter from Powell A. Moore, U.S. Dep't of State, to Richard L. Ottinger, U.S. House of 
Representatives (Jan. 27, 1983). 
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Acts Triggering Remedies 


Three acts by India could trigger remedies: India could extract Tarapur 
plutonium without consent, set off another test or deploy a nuclear weapon. 
The first would breach the Tarapur agreement. Could India be brought 
before the International Court of Justice? The answer is no. The jurisdiction 
of the Court is by consent and there is no reason why India would consent.’ 

Could the United States take action on the Tarapur loan? The U.S. Agency 
for International Development (AID) lent India $80 million in 1963 to build 
the Tarapur reactors. India still owes $45.8 million.*® A breach of the Ta- 
rapur agreement entitles the United States to immediate repayment.*! If 
India does not pay, it defaults on all other AID loans. There is a standard 
clause under which failure to make a required payment on one AID loan is 
a default under all others to that country.** AID can suspend disbursements 
under current loans and accelerate the principal due on all past loans.*° 
Suspending disbursements would cut off about $248 million in U.S. foreign 
aid to India.** Acceleration would affect about $2.4 billion of principal still 
outstanding.*” India could avoid the effects on other loans by paying the 
$45.8 million due on Tarapur. 

How effective would this remedy be? First, $248 million in current dis- 
bursements is puny compared to India’s total foreign aid. India now gets 
about $2 billion per year from all sources.*° The $2.4 billion in outstanding 
debt is more significant. But accelerating this amount would strain bilateral 
relations to the limit. India would say that it had not breached the Tarapur 
agreement, that the Tarapur loan was not due and that the $2.4 billion was 
not due either. The United States could protest but would have to settle for 
its unilateral remedy of suspending disbursements. Even this would carry 
some risk, because the cash coming into the United States from India’s loan 
repayments now exceeds the cash going out to India in new disbursements. 
Other remedies, discussed below, would be more effective. 

If India deployed a nuclear weapon, it would probably not say which 


39 Parties may consent by a special agreement referring a dispute to the Court, by a treaty 
or convention preceding the dispute that refers such disputes to the Court or by a declaration 
accepting compulsory jurisdiction over the dispute under the “optional clause” of Article 36 
of the Court’s Statute. Statute of the International Court of Justice, 59 Stat. 1055 (1945), TS 
No. 993, Art. 36; 2 L. OPPENHEIM, INTERNATIONAL LAW: A TREATISE 58-59 (H. Lauterpacht 
7th ed. 1952). None of these conditions is met here. 

40 OFFICE OF FINANCIAL MANAGEMENT, AGENCY FOR INTERNATIONAL DEVELOPMENT, STA- 
TUS OF LOAN AGREEMENTS 70 (1985). 

4 Loan Agreement Between the President of India and the United States of America, Dec. 
7, 1963, AID Loan No. 386-H-091. The loan is discussed in R. WOHLSTETTER, supra note 8, 
at 82; and in D. HART, supra note 8, at 39. 

42 AGENCY FOR INTERNATIONAL DEVELOPMENT, STANDARD FORM LOAN PROVISIONS ANNEX 
§D.3(d). 

3 Id. §D.2(c). 

44 OFFICE OF FINANCIAL MANAGEMENT, supra note 40, at 78. 

45 Jd. 

46 AGENCY FOR INTERNATIONAL DEVELOPMENT, CONGRESSIONAL PRESENTATION FOR FISCAL 
YEAR 1984, Ann. II, Asia, at 43. 
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plutonium it used. If the bomb were made with Rajasthan or Tarapur plu- 
tonium, IAEA safeguards and India’s pledges to just about everyone would 
be breached. That probably will not happen. If India used CIRUS plutonium, 
it would breach the peaceful! use pledge to Canada for the reactor and to 
the United States for the heavy water. Because CIRUS plutonium is not 
being inspected, however, there is no way to tell the difference between it 
and Madras or Dhruva plutonium, which, according to India, is unrestricted. 

Regardless of the plutonium used, deploying a weapon would fundamen- 
tally change U.S.-India nuclear trade relations. Under international law, it 
would allow the United States to suspend or terminate the Tarapur agree- 
ment. When circumstances change radically from those assumed as the basis 
for agreement, and make one party’s performance fundamentally different, 
then performance is excused unless the party assumed the risk that the change 
might occur. This is the doctrine of rebus sic stantibus, or ‘fundamental change 
of circumstances,” contained in Article 62 of the Vienna Convention on the 
Law of Treaties.*’ 

It is fairly clear that if India deployed a weapon, it would be a “‘fundamental 
change of circumstances.” India would have decided to make bombs from 
its civilian nuclear program. After a change of this magnitude, the essential 
purpose of the United States—to aid India in the peaceful use of nuclear 
energy—could no longer be achieved. The United States could therefore 
suspend its performance under Article 62. 

If India set off another nuclear test, India would say the device was peace- 
ful. It would probably not say which plutonium was used. Nevertheless, 
another test would be a “fundamental change of circumstances” under the 
Vienna Convention. A test is indistinguishable from a bomb. It shows that 
the country has taken the road to weapons, and cannot be squared with a 
peaceful nuclear import program.’ Like deployment, it would allow the 
United States to suspend the Tarapur agreement and stop the fuel supply. 
U.S. domestic law also forbids nuclear “exports” to a non-nuclear weapon 
state that detonates a nuclear explosive device, “peaceful” or not.** If ending 
exports means ending cooperation, as argued above, then U.S. law would 
require the United States to stop the French fuel deliveries. 


Perpetuity: The Heart of the Matter 


India says all rights end in 1993. What this means has already been de- 
scribed. The Tarapur reactors would have spent their lives making unre- 
stricted plutonium. That plutonium could be extracted without U.S. consent 
and transferred to anyone, or made into weapons that could be transferred 
to anyone. No records would be kept; no one would know when the plu- 
tonium was separated, how it was stored, whether it had been stolen or 
anything else about it. The United States would have set a terrible precedent. 


*7 Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, UNTS 
Regis. No. 18,232, UN Doc. A/CONE. 39/27 (1969), reprinted in 63 AJIL 875 (1969), 8 ILM 
679 (1969). 

48 99 U.S.C. §2429a (1982). 
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What can the United States do? By rejecting perpetuity, India has already 
repudiated an obligation that it assumed under a fair reading of the Tarapur 
agreement. In effect, India has declared that it will not perform when the 
time comes. That is a present breach under established contract law.*® Each 
party to a contract is entitled to assurance that the other will perform. When 
a party has reasonable grounds to believe that the other may not perform, 
it can demand assurances, and if they are not received, suspend perform- 
ance.” The United States has the right to three assurances from India: 
that India will never use the Tarapur reactors or their fuel for any military 
purpose; that India will never extract Tarapur plutonium without U.S. con- 

sent; and that India will maintain safeguards on the Tarapur reactors and 
their fuel as long as either is in India.”’ India has refused repeatedly to give 
these assurances—which is a clear repudiation. It therefore allows the United 
States to suspend performance under international law.” 

- What are the risks of this remedy? India could stick to its rejection of 
perpetuity, which would deny that the United States was entitled to assur- 
ances or to suspend performance, and cause India to claim that the United 
States itself had breached. India could say that after such a breach, it was 
entitled to extract the plutonium, end safeguards and forget about peace- 
ful use. 

How would the United States respond? It could offer to go before the 
International Court. But if India refused, the parties would be at loggerheads. 
Each would deny the rights of the other, and India would have to give in 
or face an end to the fuel supply. Would France end it under such conditions? 
France has agreed to follow U.S. interpretations of the Tarapur agreement. 
It is bound to as delegee. If France continued deliveries after being asked 
to stop, it would amount to a new supply commitment between France and 
India. But under its adherence to the Nuclear Suppliers’ Guidelines, France 
cannot make such a commitment without requiring perpetuity.” Neither 
can any other potential supplier; they all adhere to the Guidelines. The 
Guidelines require that, in the event ofan “illegal termination or violation 
of IAEA safeguards by a recipient, suppliers should consult promptly. . . 


49 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS §250 (1979); U.C.C. §2-610 (1978). 

50 RESTATEMENT (SECOND) OF CONTRACTS §251 (1979); U.C.C. §2-609 (1978). 

5! India has argued that safeguards apply to the Tarapur reactors only because they use fuel 
supplied under the U.S. agreement. This is clearly wrong. The operative language of Article 
VI of the agreement gives the United States the right to review the design of any facility used 
to separate plutonium “produced in the Tarapur Atomic Power Station.” This catches plutonium 
furnished by non-U.S. suppliers, and therefore means that the reactors themselves are safe- 
guarded. Article VI, para. B(2), which requires a system of records, is written the same way. 
It catches all material, from whatever supplier, “produced in. . . Tarapur.” In addition, the 
pledges of peaceful use in Article VIII, and the right to approve extraction in Article II, catch 
material produced with all U.S. exports, including the reactors. 

52 The Vienna Convention, supra note 47, provides in Article 60 that a “material breach of 
a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for 
terminating the treaty or suspending its operation in whole or in part.” It also provides that a 

“material breach. . . consists in. . . a repudiation.” 

5 TAEA Doc. GOV/1621, supra note 32. 
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[and] pending the early outcome of such consultations . . . not act in a 
manner that could prejudice any measure . . . adopted by other suppliers 
concerning. . . that recipient.’’** Since neither France nor another supplier 
would be likely to “prejudice any measure” adopted by the United States, 
France would follow its delegor’s order and other suppliers would stay out 
of the fight. India’s choice would be limited: provide assurances or close 
Tarapur. 

Should the United States force such a choice? If the Indians are truthful 
about what they will do in 1993, what can the United States look forward 
to? Six years from now, the Indians will do what they wish with U.S.-supplied 
plutonium. Why continue to supply until then? So India will have more? No 
one knows whether India will ever want Tarapur’s plutonium for bombs; 
even India may not know. Nonetheless, India will still have the plutonium. 
If the United States allows its delegee to continue deliveries, there will simply 
be more of it. Would the Indians close Tarapur rather than give in? Perhaps. - 
If they did, they would probably extract and stockpile the plutonium. But 
that is what they say they will do anyway after 1993. Does it make a difference 
whether it happens now or then? 

The present U.S. policy is to continue to supply and hope India will come 
around to the U.S. view by 1993. But what strategy does the United States 
have if India does not? The worst possible result would be for India to get 
deliveries up to 1993 and then repudiate: India will have got its way cost- 
free, and shown the world that the United States cannot enforce its agree- 
ments. The United States must ask itself what leverage it will have when 
the last shipment arrives. As long as the supply continues, India can simply 
wait. Consequently, there appear to be only two alternatives: a showdown 
now or a drift to 1993. Would the showdown be better? 

With a showdown, there is at least a chance that India will give in. India 
may find electricity from Tarapur, and good relations with the United States, 
more valuable than its strained reading of the agreement. When India could 
not operate the Rajasthan reactors without imports, it accepted safeguards 
in perpetuity to get Soviet heavy water. If, however, India prefers to close 
Tarapur now rather than accept perpetuity, how likely will India be to accept 
perpetuity in 1993, when the reactors will be closing anyway? As 1993 ap- 
proaches, the reactors approach the end of their useful lives, and India’s 
cost becomes smaller and smaller. Time erodes the U.S. position. 

For all these reasons, the nuclear trade remedies are limited. If a country 
misuses a nuclear export, one cannot do much more than halt further nuclear 
exports. One may have the “right” to get back what one supplied—the 
Tarapur agreement allows the United States to get back what it supplied if 

India breaches—but one cannot dismantle and retrieve a reactor. Or even, 
in the case of Tarapur, get back the spent fuel. There is a shortage of available 
shipping casks, and limits on the railroad from Tarapur to Bombay. It would 
take many years and great expense to bring Tarapur’s spent fuel back to 
the United States. Nor can one retrieve technology. The United States has 


54 Id. §14. 
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trained more than one thousand Indian scientists; there is no way to make 
them forget what they have learned. 


GENERAL DIPLOMATIC REMEDIES 


Diplomatic remedies can touch every aspect of India’s relations with the 
United States. And they can touch India’s relations with other countries and 
international institutions. In 1984-1985, India was allowed to buy between 
$1 and $2 billion per year in high-technology U.S. products—two or three 
times as much as it was allowed to buy in 1983~1984.°° These purchases 
include the technology for building computers”® and fighter plane engines.*” 
The United States is also considering India for a supercomputer,’® whose 
export is sensitive militarily and'a mark of high favor. All this could be 
stopped. 

If India and Pakistan continue to do what they are doing now, the following 
will happen: Pakistan will be able to produce enough high-enriched uranium 
within the next few years for several bombs. It may perform a test, or as- 
semble weapons quietly. It seems to have the competence to do either. Paki- 
stan will have done this for fear of India, which, meanwhile, will have declared 
as unrestricted—and therefore free for weapons—the plutonium coming 
out of three heavy-water reactors and one fast breeder test reactor. 
The plutonium will be enough for a small arsenal, and will have been made 
either with secret imports, with heavy water diverted from safeguards, or 
by using the restricted CIRUS plutonium as fuel. At Tarapur, India will 
continue to build up a large plutonium stockpile, which it says will be free 
for bombs in 6 years. This is what will happen if nothing else happens. What 
are the implications? | 

First, the next Indo-Pakistani war may be fought by enemies with nuclear 
weapons. If it is, the world will be forced to learn whether a conventional 
war between nuclear-armed rivals is possible. It may not be. If it is not, and 
the superpowers are dragged in, things could go badly. Second, the effort 
to control proliferation will have been flouted by two important countries. 
If it cannot survive this test and begins to unravel, one can expect regional 
nuclear confrontations in several places. All this is worth some trouble to 
avoid. It still can be avoided—just barely-—if the United States, Canada and 
the Soviet Union act decisively. 

These countries can do a number of things. First, they can insist upon 
the broadest reasonable interpretation of India’s duties under the nuclear 
trade agreements. This means that India owes the United States a pledge 
of peaceful use and safeguards in perpetuity for Tarapur plutonium. It means 
that India owes the United States and Canada the peaceful use of CIRUS 
plutonium and any plutonium the Breeder makes from CIRUS plutonium. 
It means that India owes the United States, Canada and the Soviet Union a 


55 Wash. Post, Feb. 7, 1986, at A21. 56 Id. 
57 N.Y. Times, Oct. 1, 1986, at A15; Wash. Post, Jan. 7, 1987, at A16. 
58 Wash. Post, July 8, 1986, at D1; and Dec. 12, 1986, at A45. 
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duty to safeguard and restrict to peaceful use the plutonium from Madras 
and Dhruva unless India can prove it made that plutonium with unsafe- 
guarded heavy water. If India were to perform these duties, its nuclear 
program would resume a peaceful course. One could then hope for similar 
behavior from Pakistan. 

If India rejects the duties, the nuclear trade remedies could be pursued. 
The United States could cut off Tarapur’s fuel and make the Tarapur re- 
actors worthless to India for their remaining lives. India cannot make the 
fuel for Tarapur and no other supplier would sell to India after a U.S. cutoff. 
Canada and the Soviet Union could get their heavy water back provided 
that India had misused it, which Canada and the Soviets could assume to be 
the case if India could not explain where it got the unsafeguarded heavy 
' water to run Madras and Dhruva. The return of Soviet and Canadian heavy 
water would shut down most of the reactors in India and make a shambles 
of its nuclear energy program. Even a halt in exports of Soviet heavy water 
would close some of India’s reactors. India would still have the plutonium 
from Tarapur, Rajasthan and CIRUS, and a small amount from Madras, 
but at a staggering cost. It would make the Indian bomb an astronomically 
expensive substitute for the Indian nuclear energy program, rather than a 
cheap byproduct of it. 

If these costs were not enough, one could halt analogous trade. India 
would not get its computer technology, or its fighter plane engine technology 
or the supercomputer. To counter the old argument that India would be 
pushed into the arms of the Soviets, the Soviets would have to cooperate. 
They would have to cut back or stop conventional arms sales, or other trans- 
fers beneficial to India. The final step would be economic. The United States 
could use its influence over international lending and trade. The United 
States is India’s largest trading partner. The resulting costs could well be 
high enough to convince India that it would be weaker, rather than stronger, 
with the atomic bomb. 

What are the chances that this will be done? They are not very great. To 
take effective action, the United States, Canada and the Soviet Union would 
have to change their way of thinking about nuclear arms proliferation. The 
old way—accommodation in the short term and finger crossing for the long 
term—has produced a nuclear arms threshold in South Asia. If the threshold 
is crossed, it will be because of decisions in Washington, Ottawa and Moscow. 


THE “CORPORATE WILL” OF THE UNITED 
NATIONS AND THE RIGHTS OF THE MINORITY 


By Elisabeth Zoller* 


In contrast to the withholding practices of certain member states in respect 
of part of their assessed contributions to the budget of the United Nations, 
United States withholding began rather recently. U.S. withholding started 
in 1980 and, until 1985, applied only to specific programs and decisions.’ 
Previously, in 1978, the Legal Adviser of the Department of State had con- 
cluded in a memorandum of law that Article 17 of the UN Charter “‘impose[s] 
a legal obligation on members to pay the amount assessed to them by the 
General Assembly.’’? Referring to the U.S. written statement submitted to 
the International Court of Justice in Certain Expenses of the United Nations,” 
he added: ‘‘Accordingly, the General Assembly’s adoption and apportion- 
ment of the Organization’s expenses create a binding international legal 
obligation on the part of State Members to pay their assessed shares.’’* In 
his view, there was apparently no possible exception to this obligation. 

These legal qualms have seemingly disappeared in the 1980s, as the United 
States. has embraced, on various legal grounds, a withholding policy that 
culminated in 1985 with the Kassebaum-Solomon amendment.” In 1982 
President Reagan announced that the United States would not pay its assessed 
share of the expenses of the Law of the Sea Preparatory Commission.® In 
1983 Congress mandated a 25 percent withholding of the U.S. assessed 
contributions for programs involving the Committee on the Exercise of the 
Inalienable Rights of the Palestinian People and the Special. Unit on Pales- 
tinian Rights, and for projects that would benefit the Palestine Liberation 
Organization or the South West Africa People’s Organization.’ In 1985, a 
similar 25 percent withholding was enacted regarding the Second Decade 


* Professeur Agrégé des Facultés de Droit; Professor of Law, Rutgers University-Camden. 

! See C.-A. Fleischhauer, paper presented at the meeting held by the American Society of 
International Law on the UN financial crisis, infra note 15, para. 3 (June 12, 1986). 

* Hansell, Memorandum of Aug. 7, 1978, 1979 DIGEST OF UNITED STATES PRACTICE IN 
INTERNATIONAL Law [hereinafter 1979 U.S. DIGEST] 225, 226. 

3 U.S. Written Statement, 1962 ICJ Pleadings (Certain Expenses of the United Nations) 180, 
193 (February 1962). 

* Hansell, supra note 2, at 226 (quoting U.S. Statement, id.). 

> 22 U.S.C. §287e note (Supp. III 1985). 

ê Statement of President Ronald W. Reagan, Dec. 30, 1982, [1982] 2 Pus. Papers 1652, 
reprinted in U.S. Mission to the United Nations, Press Release No. USUN 1-(83), Jan. 3, 1983. 
See Note, United Nations Financing of the Law of the Sea Preparatory Commission: May the United 
States Withhold Payment?, 6 FORDHAM INT'L L.J]. 472, 473 nn.5 and 6 (1985). 

7 Department of State Authorization Act, Fiscal Years 1984 and 1985, §114(a), Pub. L. No. 
98-164, 97 Stat. 1017, 1020 (approved Nov. 22, 1983) (codified at 22 U.S.C. §287e note (Supp. 
HI 1985)). 
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to Combat Racism and Racial Discrimination, the possible implementation 
of General Assembly Resolution “33/79” (sic)® and the construction of the 
headquarters of the Economic Commission for Africa in Addis Ababa, 
Ethiopia.’ Finally, also in 1985, Congress adopted the Kassebaum-Solomon 
amendment,’ which cuts by 20 percent for 1987 and following years pay- 
ment by the United States of its assessed contribution to the regular budget 
of the United Nations’! until the Organization and its specialized agencies 


8 Such is the reference in Statutes at Large, infra note 9, and in the United States Code as well 
(22 U.S.C. §287e note). Presumably, Congress meant Resolution 3379 (XXX) of Nov. 10, 
1975, determining “‘that zionism is a form of racism and racial discrimination,” 30 UN GAOR 
Supp. (No. 34) at 83, 84, UN Doc. A/10034 (1975), and not Resolution 33/ 79 on Revision 
of the lists of States eligible for membership in the Industrial Development Board, 33 UN 
GAOR Supp. (No. 45) at 83, UN Doc. A/33/45 (1978). 

? Foreign Relations Authorization Act, Fiscal Years 1986 and 1987, §144, Pub. L. No. 99- 
93, 99 Stat. 405, 424-25 (approved Aug. 16, 1985) (codified at 22 U.S.C. §287e note (Supp. 
HI 1985)). 

10 Td. §143, 99 Stat. at 424 (codified at 22 U.S.C. §287e note (Supp. III 1985)). It took 2 
years for the Kassebaum initiative to become law. Its original version (see The U.S. Role in the 
United Nations: Hearings Before the Subcomm. on Human Rights and International Organizations of 
the House Comm. on Foreign Affairs, 98th Cong., Ist Sess. 85 (1983) [hereinafter 1983 House 
Hearings]) provided that U.S. assessed payments to the United Nations, UNESCO, the WHO, 
the FAO and the ILO for 1984 


shall not exceed its assessed payments to each such organization for the calendar year 
1980. Such payments to each such organization for the calendar years 1985, 1986, and 
1987 shall be no more than 90 per centum, 80 per centum, and 70 per centum, respectively, 
of the amount of the assessments paid to each such organization for the calendar year 
1980. 


The original version further provided that payments to those organizations for the calendar 
years 1985, 1986, and 1987 would be withheld unless the specified reductions were “accepted 
by the respective organization as payment in full of the United States assessment towards the 
financial support of such. organization.” 

In 1985 congressional political support for the United Nations foundered. On May 8, Con- 
gressman Jerry Solomon proposed a floor amendment aimed at cutting at least 15% of the U.S. 
assessment for FY 1987. See 131 Conc. REc. H2995 (daily ed. May 8, 1985). The amendment 
was agreed to without a vote (id. at H2997), “with only the briefest reference as to the legal 
implications,” as Margaret E. Galey rightly noted (see Galey, Statement of June 12, 1986, in 
Financial Crisis at the United Nations, infra note 15). On the Senate side, Senator Kassebaum 
offered a new version of her initiative on June 7, 1985 that tied U.S. projected withholding to 
reform of budget procedures. 131 Conc. Rec. $7793 (daily ed. June 7, 1985). On a roll-call 
vote, the amendment was adopted by 71 to 13, with 16 not voting. Id. at $7796. The issue of 
U.S. treaty commitments was raised but not solved, and Senator Pell summarized the problem 
well when he said: 


This is the fourth time that such a hoor amendment has been introduced reducing funding 
for the United Nations and affiliated organizations. I think many of us share the concerns, 
and are very upset and angered with the way we get kicked around in the United Nations 
and the problems we have there. But this is not the way to seek to resolve it in my view. 
I think it would have serious foreign policy implications. It is a matter that never has been 
considered in any depth by the Foreign Relations Committee, and it should. 


Id. at S7794-95. l 

11 Technically, the amendment limits U.S. contributions to 20% of the budgets of the United 
Nations and its specialized agencies; coincidentally, this amounts to a 20% cut in the UN regular 
budget. l 
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grant to each member state voting rights proportionate to their contributions 
to their respective budgets. The impact of the Kassebaum amendment on 
the finances of the United Nations is considerable not only because the 
United States contributes 25 percent of the total UN budget, but also because 
of the additional impact of the Gramm-Rudman-Hollings Act,'® which for 
fiscal year 1986 mandated a 4.3 percent sequestration of almost all federal 
appropriations, including those for international organizations. Moreover, 
the Sundquist amendment, which was also adopted in 1985,” imposes a 
reduction in payment of the U.S. assessment corresponding to the U.S. share 
of the salaries of UN employees who are compelled to return a portion of 
their wages to their governments. 

It is certainly not the first time that a member state of the United Nations 
has withheld part of its contribution to the budget.'* However, previous 
withholdings were mostly applied to special activities (viz., peacekeeping 
operations). The Kassebaum amendment marks the first time that a member 
state has withheld such a massive portion of its assessed contribution across 
the board (with the exception of South Africa, which has not paid its con- 
tribution since it was expelled from the General Assembly in 1974). As a 
result, the U.S. withholdings have been the subject of extensive legal analysis, 
especially in the larger context of the overall financial obligations of member 
states.'° Despite their varying views, foreign-policy makers, UN officials and 
international scholars do concur in recognizing that in withholding its as- 


!? Balanced Budget and Emergency Deficit Control Act of 1985, Pub. L. No. 99-177, 99 
Stat. 1037 (codified principally at 2 U.S.C. §901 (Supp. III 1985)), popularly known as the 
“Gramm-Rudman-Hollings Act,” which is intended to eliminate the federal budget deficit by 
setting a maximum deficit amount for federal spending for each of the fiscal years 1986 through 
1991 (progressively reducing the deficit amount to zero in 1991). The ruling of the Supreme 
Court in Bowsher v. Synar, 106 S.Ct. 318 (1986), had no impact on the appropriations for 
international organizations, which under the legislation are subject to a 4.3% sequestration for 
FY 1986. “The United Nations is not immune from these austerities.” See Departments of Commerce, 
Justice, and State, the Judiciary, and Related Agencies Appropriations for 1987: Hearings Before a 
Subcomm. of the House Comm. on Appropriations, 99th Cong., 2d Sess. 953 (1986) (Statement of 
Alan L. Keyes, Assistant Secretary of State for International Organization Affairs). See also 
Impact of Gramm-Rudman-Hollings on U.S. Contributions to International Organizations: Hearing Before 
the Subcomm. on Human Rights and International Organizations and the Subcomm. on International 
Operations of the House Comm. on Foreign Affairs, 99th Cong., 2d Sess. 49-57 (1986). 

13 Foreign Relations Authorization Act, Fiscal Years 1986 and 1987, §151, Pub. L. No. 99- 
93, 99 Stat. 405, 428 (approved Aug. 16, 1985) (codified at 22 U.S.C. §287e note (Supp. HI 
1985)). 

14 See H. SCHERMERS, INTERNATIONAL INSTITUTIONAL Law 494-95, §883 (1980). 

15 In 1986 the American Society of International Law sponsored several meetings on the 
financial crisis at the United Nations. The proceedings are briefly summarized in ASIL NEWS- 
LETTER, May-July 1986, at 1~3, and reprinted in Financial Crisis at the United Nations: Inter- 
national Law and United States Withholding of Payments to International Organizations (mimeo 
1986). See also HERITAGE FOUNDATION, BACKGROUNDER, No. 536, Sept. 26, 1986 (on its 
United Nations Assessment Project Study, “The Legal Case for Cutting U.S. Funding for the 
United Nations”); Nelson, International Law and U.S. Withholding of Payments to International 
Organizations, 80 AJIL 973 (1986). The author would like to thank Paul C. Szasz for the outline 
of Legal Aspects of U.S. Non-Payment of Assessed Contributions to the UN, a talk delivered 
to Prof. George Sherry’s seminar (Oct. 7, 1986). 
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sessed contribution to the regular budget of the United Nations, the United 
States is not complying with what would ordinarily be an international ob- 
ligation. The differences of opinion focus on whether there are grounds 
that vitiate the obligation. This “‘unsettled issue,” as Oscar Schachter has 
observed, “‘is still the question that was in the forefront of the San Francisco 
debates in 1945: to what extent will the Member States, especially those 
with great resources and military strength, be required to comply with the 
‘corporate will’ of the organization as determined by a majority?’’'® The 
purpose of this essay is to try to shed some light on this issue, which remains 
a matter of uncertainty’’ and dispute." 

To some extent, the controversy is rooted in a complex argument over 
the meaning of the International Court’s Certain Expenses opinion, which 
never actually addressed whether withholdings are legitimate responses to 
alleged illegitimate expenses.'? The 1962 advisory opinion is unequivocally 
conclusive on the obligation to contribute to legal expenditures, i.e., expenses 
of the Organization within the meaning of Article 17, paragraph 2 of the 
Charter, but rather ambiguous on the obligation to contribute to unlawful 
expenditures and, in particular, to an assessment to defray the cost of what 
is asserted to be an ultra vires act. At its boldest, the Court merely stated, 
with regard to an “action. . . by the wrong organ,” that “this would not 


16 Schachter, Legal Problems, 1963-1964 ANN. Rev. UN AFF. 118, 121-22. 

17 As Henry G. Schermers put it: “It is difficult to establish an obligation to contribute to 
illegal expenditure. It is equally hard to accept that each State may subjectively decide what 
will constitute illegal expenditure.” H. SCHERMERS, supra note 14, at 495, §884. 

18 See, e.g., ASIL NEWSLETTER, May~July 1986, at 1~3 (various views expressed at meetings 
' of June 12 and 20). U.S. foreign-policy makers are embarrassed and perhaps confused about 
the legality of withholdings from the regular UN budget. See statement of Senator Pell, supra 
note 10. Margaret E. Galey hinted that during the course of the past few years, the administration 
has deliberately let confusion grow in Congress: 


In the past the Administration used to come up to the Hill and fight amendments that 
would violate our legal obligations to the UN. They would work very hard, they would 
have teams of people up here working to put such amendments down, but we haven’t 
seen that lately. In the last year the Administration has given us no clear signa! as to 
whether they oppose, fundamentally, these amendments. 


See Galey, Statement of June 12, 1986, supra note 10. 

19 Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), 1962 
IC] Rep. 151 (Advisory Opinion of July 20) [hereinafter Certain Expenses]. The Court clearly 
framed the scope of the question put to it, as follows: 


Although the Court will examine Article 17 in itself and in its relation to the rest of 
the Charter, it should be noted that at least three separate questions might arise in the 
interpretation of paragraph 2 of this Article. One question is that of identifying what are 
“the expenses of the Organization”; a second question might concern apportionment by 
the General Assembly; while a third question might involve the interpretation of the 
phrase “shall be borne by the Members”. It is the second and third questions which 
directly involve “the financial obligations of the Members”, but it is only the first question 
which is posed by the request for the advisory opinion. The question put to the Court has to do 
with a moment logically anterior to apportionment, just as a question of apportionment 
would be anterior to a question of Members’ obligation to pay. 


Id. at 157-58 (emphasis added). 
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necessarily mean that the expense incurred [is] not an expense of the Or- 
ganization.” ?? 

- There is thus a need to go beyond the 1962 opinion and specifically to 
examine whether the law of treaties as codified in the 1969 Vienna Con- 
vention—which applies to the Charter?!—does or does not permit with- 
holding of contributions. It is appropriate to begin with a legal definition of 
“withholding.” Withholding is a refusal to pay. In legal terms, however, 
withholding is a unilateral suspension of an obligation embodied in a mul- 
tilateral treaty. Whenever a member state of the United Nations withholds 
its assessed contribution (in whole or in part) to the regular budget of the 
Organization, it departs from the principle of collective financial responsi- 
bility embodied in Article 17(2) of the Charter: “The expenses of the Or- 
ganization shall be borne by the Members as apportioned by the General 
Assembly.” A withholding state acts as if there were some reason for it not 
to comply with the obligation to pay its assessed contribution. Treaty law 
provides many possibilities for a suspension of a treaty obligation to be le- 
gitimate beyond any shadow of a doubt.** The core of the problem is to 
discover whether withholding may be one of them.. 

This methodological starting point will be the unifying thread of this 
essay. Part I will discuss whether withholding may be justified on the ground 
of a tolerance progressively developed over the years by the Organization. 
As no established practice can be proved in that respect, we will address in 
part II whether withholding is a legitimate response to breaches of the 
Charter. After reaching a negative conclusion, we will try to demonstrate 
in part III that withholding cannot even be justified by reference to the 
theory of fundamental change of circumstances. Finally, in part IV we look 
beyond the law of treaties and suggest possible ways of construing the alleged 
absolute obligation to pay so as to protect the rights of the minority against 
the tyranny of the majority. 


I.. WITHHOLDING BASED ON TOLERANCE DEVELOPED OVER TIME 


The belief that withholding is consistent with the practice of other nations 
has been generally accepted by foreign-policy makers. The alleged failure 
of the United Nations to enforce Article 19 of the Charter (loss of voting 
rights) against withholders is often viewed as having established over the 
years a tolerance for breaches of Article 17(2). Continuous unpunished re- 
fusals to pay are purported to have set, as the U.S. Comptroller contended, 


2° Id. at 168. 
21 Article 5 of the Vienna Convention provides: ‘The present Convention applies to any 
treaty which is the constituent instrument of an international organization. . . without prejudice 


to any relevant rules of the organization.” Vienna Convention on the Law of Treaties, opened 
for signature May 23, 1969, UNTS Regis. No. 18,232, UN Doc. A/CONF.39/27 (1969), reprinted 
in 63 AJIL 875 (1969), 8 ILM 679 (1969). 

22 See E. ZOLLER, PEACETIME UNILATERAL REMEDIES: AN ANALYSIS OF COUNTERMEASURES 
28-31 (1984) [hereinafter COUNTERMEASURES], and ENFORCING INTERNATIONAL LAW 
THROUGH U.S. LEGISLATION 23—30 (1985). 
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“a new pattern for the membership, some of whom withhold assessments 
each year for items to which they object.”?? On October 3, 1983, Ambassador 
Jeane J. Kirkpatrick reminded congressmen that “30 countries withhold, as 
a matter of announced policy, portions of their assessed budgets and incur 
no penalties.”** Two years later, she stated: “Selective withholding is. . . 
consistent with the practice of other nations.”®° The same argument was also 
made implicitly by Congressman Solomon in defending his amendment be- 
fore the House: 


Over the years at least 30 countries have withheld funds from the 
United Nations. The list includes most of the countries in the Soviet 
bloc as well as a number of others, including France, Portugal, Algeria, 
India, and even Saudi Arabia.. . . [T]he question is: Have any of these 
countries lost their voting rights? The answer is ‘“‘No.’’?° 


On its face, the argument is appealing. Tolerance of continuous and re- 
peated disregard for a key provision in the enforcement of member states’ 
financial obligations could pave the way to a waiver of these obligations.?’ 
A treaty obligation whose violation is never punished may lose its effectiveness 
and perhaps fall into desuetude,”* or at least lead to a situation tantamount 
to a fundamental change of circumstances.*” With respect to the constituent 
instruments of international organizations, Henry G. Schermers has even 
expressed the following view: 


When a rule has been violated and the organization has tolerated 
the violation, it may have created the expectation that further similar 
violations will be tolerated as well. After some time and after many 
tolerated violations such expectation may become legitimate and the 
organization will have to tolerate similar violations by other Members 
unless it can demonstrate why it should not treat all Members equally. 
In fact the toleration of too many violations may lead to a tacit revision 
of the constitution.*° 


As far as Article 19 of the Charter is concerned, Thomas M. Franck has 
traveled quite far along the same path. He sees the great crisis in the General 
Assembly, particularly during the 19th session, as strongly suggesting that 


28 U.S. GENERAL ACCOUNTING OFFICE, REPORT TO THE CONGRESS: ACTIONS RECOMMENDED 
TO ALLEVIATE SERIOUS FINANCIAL PROBLEMS FACING UNITED NATIONS 11 (1976) (emphasis 
added). 

24 1983 House Hearings, supra note 10, at 54 (emphasis added). 

25 U.S. Policy in the United Nations: Hearings and Markup Before the House Comm. on Foreign 
Affairs and its Subcomms. on Human Rights and International Organizations, and on International 
Operations, 99th Cong., 1st Sess. 58 (1985) (emphasis added) {hereinafter 1985 House Hearings]. 

2 131 Conc. Rec. H2813 (daily ed. May 2, 1985). In fairness, the only reason why these 
countries have not lost their vote is that their cumulative withholdings have not been sufficient 
for the Article 19 penalty to be applied. 

27 See H. SCHERMERS, supra note 14, at 88, §133. 

28 See C. DE VISSCHER, LES EFFECTIVITES DU DROIT INTERNATIONAL PUBLIC 74 (1967); 1 C. 
ROUSSEAU, DROIT INTERNATIONAL PUBLIC 217-18, para. 193 (1970). 

29 See Brierly, Some Considerations on the Obsolescence of Treaties, 11 GROTIUS Soc’y TRANS- 
ACTIONS 11-20, especially at 15 (1925); and infra pt. II. 

50 H, SCHERMERS, supra note 14, at 88, §133 (footnotes omitted). 
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“the theoretical ‘obligation to pay’ died on the floor of the Assembly in 
1965.”°) The thrust of his argument is that financial obligations under the 
Charter have been so seriously impaired from 1965 on, that the daunting 
problem arises as to whether “the norm fell into desuetude.’’** Although 
one may hesitate in this case to allude to desuetude since the Vienna Con- 
vention did not codify this ground for terminating treaty obligations, the 
practice of the Organization in the enforcement of Article 19 has certainly 
called into question the effectiveness of the financial provisions of the Charter. 
Admittedly controversial, enforcement of Article 19 raises two intertwined 
problems: (1) have member states won the right not to pay?” and (2) has 
the Organization lost its right to be paid? 

The all-too-common belief that practice may have modified the obligation 
to pay set forth in Article 17(2) of the Charter cannot be justified under 
present-day international law; a treaty may not be modified by subsequent 
practice in applying the treaty, even if that practice should establish the 
agreement of the parties to modify the provisions of the treaty. Provision 
for such modification was made in the International Law Commission’s text 
of 1966** but expressly rejected by the Vienna Conference by 53 votes 
(including that of the United States) to 15, with 26 abstentions.”* Subsequent 
practice in applying a treaty may only be “taken into account” when inter- 
preting the treaty (Article 31(3)(b) of the Vienna Convention). As a result, 
the practice of some members regarding their financial obligations far from 
confers a right on other members not to pay. As a matter of law, to infer 
the existence of such a right is out of the question, for it would necessitate 
a modification, i.e., a revision, of the Charter. Interpretation of a treaty is 
one thing; its revision is another.** In short, member states are still legally 
bound to pay their assessed contributions. 

The real question is whether a member state is entitled “to take into 
account” the practice of other members when fulfilling its own financial 
obligations. Such entitlement is doubtful because subsequent practice may 
be taken into account only if it establishes ‘‘the agreement of the parties” 
regarding interpretation of the treaty. Common sense compels one to rec- 
ognize that UN members have never agreed on the exact scope of their 
financial obligations. True, the so-called Goldberg reservation retained the 
right for the United States to withhold assessments “if. . . strong and com- 


31T, FRANCK, NATION AGAINST NATION—WHAT HAPPENED TO THE U.N. DREAM AND 
WHAT THE U.S. CAN Do AsourT Ir 259 (1985). 

3? Td. 

33 See, in particular, the cautious, but suggestive, reference made by Thomas M. Franck, id. 
at 86, to the possibility that in 1965 the Soviet Union may have won “an effective ‘right’ not to 
pay” (emphasis added). 

34 Art. 38, Draft articles on the law of treaties adopted by the International Law Commission 
at its eighteenth session, [1966] 2 Y.B. INTL L. Comm’Nn 177, 182, UN Doc. A/CN.4/SER.A/ 
1966/Add.1, reprinted in UNITED NATIONS CONFERENCE ON THE LAW OF TREATIES, OFFICIAL 
RECORDS, DOCUMENTS OF THE CONFERENCE, 7, 55, UN Doc. A/CONF.39/11/Add.2 (1971) 
{hereinafter VIENNA DOCUMENTS]. . 

35 See VIENNA DOCUMENTS, supra note 34, at 158. 

36 The distinction was made by the International Court of Justice in Interpretation of Peace 
Treaties (second phase), 1950 IC] Rep. 221, 229 (Advisory Opinion of July 18). 
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pelling reasons exist for doing so.’”®’ But Ambassador Goldberg never ap- 
proved the withholdings of other members; he never acquiesced in exceptions 
to the principle of collective financial responsibility; he merely reserved U.S. 
rights. On the whole, the United States has never ceased to support a rather 
strict interpretation of UN financial obligations.*® U.S. disapproval of other 
members’ arguments and withholdings has therefore prevented unpunished 
violations of the obligation to pay from achieving accepted status and from 
constituting subsequent practice in the application of the treaty. 

It could be argued that the United States eventually expressed agreement 
with other member states by instituting a withholding policy in 1980. This 
is also doubtful because the United States has not grounded its withholdings 
on the practice of other members and its alleged tolerance by the Organi- 
zation. In fact, even in the absence of any withholding by UN members 
since 1945, the United States presumably would have refused to pay for 
possible implementation of Resolution 3379 (XXX), which stated “that 
zionism is a form of racism and racial discrimination.” 

In any event, even if we suppose that the United States finally agreed 
with other members on a common interpretation of UN financial obligations, 
still some U.S. withholdings have not received the assent either of other 
members or, indeed, of another withholder (France). On March 14, 1986, 
the members of the European Community addressed a memorandum to 
Secretary of State Shultz conveying their concern over “the United States 
not fully meeting its financial obligation to the United Nations as contained 
in Article 17, paragraph 2, of the Charter.’’°? When withholders do not 
even agree among themselves, lack of agreement more nearly resembles 
total confusion. As a result, the so-called practice of withholding has never 
become a legally meaningful subsequent practice in the interpretation of 
the Charter and unpunished withholdings are not accepted as law. The 
“practice” of withholding has never ceased to be what it was from the be- 
ginning: a sequence of departures from the Charter. This pattern of conduct 
has no legal force, value or status. A right to withhold cannot be based upon 
such shaky practice. 

Absent a legally relevant practice of the parties, one may turn to the 
practice of the Organization itself and inquire whether it has lost its right 


37 See UN Doc. A/AC.121/PV.15, at 8~10 (1965), reprinted in 60 AJIL 106 (1966). See also 
UN Doc. A/5916/Add.1 (1965), 19 UN GAOR Annex 21, at 86. 

38 See, e.g., the oral statement of Abram Chayes in 1962 ICJ Pleadings (Certain Expenses of 
the United Nations) 414: “If the Assembly has power under Article 17 to impose binding 
financial obligations for all expenditures lawfully incurred,” he said, “and if it is granted that 
the Assembly intended to exercise that power, then the only argument that remains against 
the bincing character of the assessments is that they were not levied to cover expenditures 
lawfully incurred” (emphasis in the text); or id. at 424: “[T]he distinction between administrative 
and operational expenses. . . is unwarranted in the language or history of the Charter and 
would be unworkable in practice.” See also the Department of State reference aid of January 
1979, 1979 U.S. DIGEST, supra note 2, at 229: ““The treaties make clear that each nation is 
obligated to make its payments in the entire amount of the assessments finally decided upon 
and without placing conditions on the use of that money.” 

= See 25 ILM 482 (1986). 
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to be paid because of failure to enforce Article 19. The position of the 
Organization is that enforcement of Article 19 against members objecting 
to activities funded by voluntary contributions (viz., certain peacekeeping 
operations) must be left aside because in such cases there is no obligation to 
pay and no right to be paid.*® Leaving thus aside the case of special accounts, 
the Organization maintains that Article 19 is always strictly enforced against 
member states that are in arrears with respect to the regular budget.*’ The 
Legal Counsel of the United Nations on two different occasions** defined 
the legal position of the Organization on Article 19. The Soviet Union main- 
tained that the article does not imply an automatic loss of vote, which should 
be subject to a decision of the General Assembly made by a two-thirds ma- 
jority as with decisions on the suspension of the rights and privileges of 
membership (Article 18(2) of the Charter). The Legal Counsel squarely 
dismissed the Soviet Union’s claim on the ground that the loss of the vote 
is “a mandatory penalty” that the General Assembly may not lift or waive 
at its discretion except in a specifically defined circumstance, i.e., if it is 
satisfied that the failure to pay is due to conditions beyond the member’s 
control.** Moreover, the Legal Counsel emphasized that the effect of Article 
19 is automatic.** Indeed, the practice during all votes (e.g., roll call, show 
of hands, recorded or nonrecorded electronic votes, secret ballots) is not to 
call out the name of any defaulting member state that meets the terms of 
Article 19. Except for the Soviet Union,* no member state has ever entered 
a formal protest against this established practice of the Organization, which 
is carried out if necessary at each session of the General Assembly.*° 
Whereas the Organization takes advantage of the black-letter law, U.S. 
foreign-policy makers and international legal scholars invoke its spirit instead. 
They argue that neither the distinction between the regular budget and 


*° It must be borne in mind that Article 19 does not come into play with respect to the 
totality of the expenses of the Organization, and in particular the expense of certain peacekeeping 
operations since some of these expenses were separated from the normal budget of the Or- 
ganization. Today, however, only UNFICYP is funded voluntarily. UNDOF and UNIFIL (and 
formerly UNEF lI) are funded by assessed contributions under Article 17(2) of the Charter, 
though according to a different scale of assessment from that for the regular budget. See U.S. 
DEP’T OF STATE, Pus. No. 9507, THIRTY-FOURTH REPORT TO THE CONGRESS ON UNITED 
STATES CONTRIBUTIONS TO INTERNATIONAL ORGANIZATIONS (F.Y. 1985), at 12-13, 16-17 
(1986). 

4! See REPERTORY OF PRACTICE OF UNITED ‘NATIONS ORGANS Supp. (No. 4), vol. 1 at 232- 
33, paras. 5-12 (UN Pub. No. E.80.V.13, 1982). See also Ciobanu, Financial Obligations of 
States under Article 19 of the U.N. Charter, 5 QUADERNI DELLA RIVISTA Di DIRITTO INTER- 
NAZIONALE 47-75 (1973). 

* 1968 UN Jurip. Y.B. 186; 1974 id. at 156. 

4 1968 UN Jurip. Y.B. at 187, para. 6. 

4 Id., para. 10; 1974 UN Jurip. Y.B. at 156, para. 1, 

© See UN Doc. A/7237 (1968), 23 UN GAOR Supp. (No. 10A) at 6, UN Doc. A/7210/ 
Add.1 (1969); UN Doc. A/C.5/33/SR.4—6, 8 and 10 (1978). 

46 See, e.g., for the 23d session of the General Assembly: UN Doc. A/7237, supra note 45; 
for the 28th session, UN Docs. A/9157 and Adds. 1-2, A/PV.2117 and A/PV.2131, paras. 
68-70 (1973); for the 6th Special Session, UN Docs. A/9547 and A/PV.2207 (1974); for the 
31st session, UN Docs. A/31/219 and A/31/PV.1, paras. 41-43 (1976); and for the 32d 
session, UN Docs. A/32/PV.1, paras. 16~18, and A/32/224/Add.1 (1977). 
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special accounts, nor the difference between regular expenses and other 
expenses is legally meaningful since both were formally rejected by the In- 
ternational Court of Justice in the Certain Expenses opinion.“ The American 
approach to collective financial responsibility is that this principle was meant 
to be and should have remained indivisible. From this point of view; Article 
19 obviously is not being fully enforced. 

The positions of the Organization and the United States are irreconcilable, 
but, fortunately enough, there is no need: to bring them into agreement. 
Our sole concern is to find out whether the Organization could have lost its 
right to be paid, i.e., whether this right may be considered to have fallen 
into desuetude following the ineffective enforcement of Article 19. Such an 
argument is legally untenable because, first, even if we assume that Article 
19 has been improperly enforced, i.e., if the view most favorable to the 
American arguments is adopted,*® it is impossible to pretend that Article 
19 is not being enforced at all. And without a complete absence of enforce- ` 
ment, possibly buttressed by contrary usage, desuetude cannot operate. 
Moreover, desuetude is not recognized as a legai basis for the extinction of 
treaties; “while . . . desuetude may be a factual cause of the termination 
of a treaty, the legal basis of such termination, where it occurs, is the consent 
of the parties to abandon the treaty.’ A treaty provision cannot fall into de- 
suetude merely by virtue of incomplete enforcement. Unsatisfactory or in- 
sufficient enforcement of treaty provisions can only be encompassed by a 
. fundamental change of circumstances in the application of the treaty, which 
applies as “a ‘residual’ ground of termination’””’° whenever there appears to 
.be no other ground recognized by international law for terminating the 
treaty. | 

Second, the Organization could not have lost its right to be paid unless 
the General Assembly had unequivocally waived the financial obligations of 
the Soviet Union, France and several other states that refused to pay their 
share for UN peacekeeping activities. But the obligations of these states have 
never been explicitly “dispensed” with or “suspended,” which is significant 
because both the “dispensing” and the “suspending” powers of international 
organizations are subject to specific procedures that always imply prior or 
subsequent approval.*’ It would be far-fetched to suppose that subjects of 
international law could lose attributes of their international personality 
through presumption. 

Third, if the Organization had lost its right to be paid, member states 
would have won a right not to pay, for a creditor’s right to be paid entails 


47 1962 IC] Rep. at 159 and 161. 

48 For a French view, see Schricke, Article 19, in LA CHARTE DES NATIONS UNIES 399, 405 
(J. P. Cot & A. Pellet eds. 1985). 

*® Draft articles, supra note 34, [1966] 2 Y.B. INT'L L. Comm’N at 237 (emphasis added). 

50 A. VAMVOUKOS, TERMINATION OF TREATIES IN INTERNATIONAL LAW: THE DOCTRINES 
OF REBUS SIC STANTIBUS AND DESUETUDE 204 (1985). See also infra pt. III. 

5! See J. GOLD, The “Dispensing” and “Suspending” Powers of International Organizations, 19 
NETH. INT’L L. Rev. 169, 189 (1972), reprinted in LEGAL AND INSTITUTIONAL ASPECTS OF 
THE INTERNATIONAL MONETARY SYSTEM: SELECTED Essays 352, 375 (1979). 
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as a necessary corollary a debtor’s obligation to pay. We have already dem- 
onstrated, however, that member states cannot purport to have gained a 
right not to pay. 

In sum, no established practice can be considered as having resulted ina 
waiver of the obligation to pay. Therefore, the withholding of contributions 
to the budget of the United Nations finds no sound legal basis in an alleged 
tolerance that has never achieved legal status. 


Il. WITHHOLDING AS A RESPONSE TO BREACHES OF THE CHARTER 


States generally attribute their refusals to pay their UN assessments to 
alleged violations of the Charter. Such was the case when several states, 
including the Soviet Union and France, denied that they were obliged to 
pay for the expenses, e.g., of the United Nations Operation in the Congo 
(ONUC)? or the UN Memorial Cemetery in Korea.* The United States 
did not stray from this legal reasoning when it explained its refusal to con- 
tribute to the expenses of the Law of the Sea Preparatory Commission by 
asserting that the Commission was “not a subsidiary organ of the UN” and 
“not answerable to the United Nations.’’®* Even the Kassebaum-Solomon 
amendment, which on its face is not a response to breaches of the UN 
Charter, was presented on one occasion as a response to various breaches 
deriving from “a perversion of the ideals found in the U.N. Charter:’°? 

Violations of the Charter”® certainly are among the “compelling reasons” 
invoked by Ambassador Goldberg®’ as grounds that would permit the United 
States to depart from the principle of collective financial responsibility. Pos- 
sible responses to breaches of multilateral treaties are contemplated in Article 
60(2) of the Vienna Convention, which the Court considered ‘‘a codification 
of existing customary law on the subject.” 5? Article 60(2) reads as follows: 


A material breach of a multilateral treaty by one of the parties entitles: 


(a) the other parties by unanimous agreement to suspend the op- 
eration of the treaty in whole or in part or to terminate it either: 


(i) in the relations between themselves and the defaulting State, 
or 
(ii) as between all the parties; 


52 See L. SOHN, CASES ON UNITED NATIONS Law 799-807 (1967). 

53 See Financial problems of the United Nations, 1975 UN Y.B, 953. 

54 See Statement of President Reagan, supra note 6. 

55 See Statement of Senator Ford, 131 Conc. Rec. $7794 (daily ed. June 7, 1985). 

58 See, e.g., for alleged departures from the law of the United Nations endorsed by the 
Secretariat, T. MERON, THE UNITED NATIONS SECRETARIAT 77 (1977); and by the General 
Assembly, Gross, On the Degradation of the Constitutional Environment of the United Nations, ‘77 
AJIL 569 (1983). 

57 See supra note 37 and accompanying text. , 

58 Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(South West Africa) notwithstanding Security Council Resolution 276 (1970), 1971 ICJ Rep. 
16, 47, para. 94 (Advisory Opinion of June 21) [hereinafter Namibia]. 
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(b) a party specially affected by the breach to invoke it as a ground 
for suspending the operation of the treaty in whole or in part in the 
relations between itself and the defaulting State; 


(c) any party other than the defaulting State to invoke the breach 
as a ground for suspending the operation of the treaty in whole or in 
part with respect to itself if the treaty is of such a character that a 
material breach of its provisions by one party radically changes the 
position of every party with respect to the further performance of its 
obligations under the treaty.°? 


' First, it must be borne in mind that Article 60(2) is “without prejudice 
to any provision in the treaty applicable in the event of a breach.” This 
caveat merely reserves the rights of the parties under any specific provisions 
applicable if there is a breach.® Before being “reserved,” however, such 
rights must exist. With respect to the case at hand, the Charter provides for 
remedies whenever members do not comply with their financial obligations: 
the General Assembly must deprive delinquent debtors of their voting rights 
in its sessions. It could therefore be argued that the financial obligations of 
member states constitute a ‘‘self-contained régime’’®' that precludes paid- 
up member states from taking unilateral steps against those in default. But 
this argument is weak, because to bar states from taking the law into their 
own hands, a self-contained regime must be “entirely efficacious,’’©” a con- 
dition that obviously has not been fulfilled with respect to the enforcement 
of Article 19 over the years. 

Second, Article 60(2) addresses a “material breach” of the treaty. This 
language implies that the operation of the treaty can only be suspended in 
part in the two cases provided for in Article 60(3), i.e., when there is ‘‘(a) a 
repudiation of the treaty not sanctioned by the present Convention; or (b) 
the violation of a provision essential to the accomplishment of the object or 
purpose of the treaty.” | 

With regard to alleged violations of the UN Charter, the authority of 
member states to qualify the breach raises an intricate procedural problem: 
‘to what extent do member states of the United Nations have discretion to 
claim that their interpretation of the Charter is the correct one? True, in 
general international law, “each State establishes for itself its legal situation 
vis-a-vis other States.”°* This principle was upheld in both the Lac Lanoux** 
and the Air Service Agreement arbitrations.® However, in the latter decision 


59 Art. 60(2), Vienna Convention on the Law of Treaties, supra note 21. 

€ Draft articles, supra note $4, [1966] 2 Y.B. INT'L L. Comm’N at 255, para. 10. 

ĉl United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 IC] Rep. 3, 
40, para. 86 (Judgment of May 24). See also E. ZOLLER, COUNTERMEASURES, supra note 22, at 
92; Simma, Self-Contained Régimes, 26 NETH. Y.B. INT'L L. 111 (1985). 

6 198) IC] Rep. at 40, para. 86. 

63 Case concerning the Air Service Agreement of 27 March 1946 between the United States 
of America and France, 18 R. Int] Arb. Awards 417, 443, para. 81 (1978) [hereinafter Air 
Service Agreement]. 

6t Affaire du Lac Lanoux (Spain/Fr.), 12 R. Int'l Arb. Awards 285, 310, para. 16 (1957). 

6° Air Service Agreement, supra note 63, 18 R. Int'l Arb, Awards at 443, para. 81. 
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in ‘particular, the tribunal made very clear that the right of auto- 
interpretation®™ existed “unless the contrary results from special obligations 
arising under particular treaties, notably from mechanisms created within 
the framework of international organisations.’’®’ This caveat makes sense 
for international organizations, such as the European Communities, whose 
constituent instruments vest jurisdiction to rule on the interpretation of the 
treaty in an impartial third body.®* Under the law of the United Nations, 
however, things are very different. The International Court of Justice has 
no compulsory jurisdiction to rule on the interpretation of the Charter. It 
may only be requested to interpret it, but in any event its own interpretation 
will be no more than an advisory opinion. Furthermore, “[t]he Organization 
is based on the principle of the sovereign equality of all its Members” (Article 
2(1) of the Charter) and the right of auto-interpretation is the quintessence 
of sovereignty. Under these circumstances, Dan Ciobanu is rightin pointing 
out that 


dissenting Member States may claim that their interpretation of the 
Charter (and generally of the law of the United Nations) is the correct 
one, and decline to comply with decisions made by the political organs 
on the basis of their own interpretation of the Charter. . . . States 
possess, under the law of the United Nations as it stands at present, 
the so-called “right of last resort.”® 


It is thus doubtful that persuasive and conclusive arguments can be made 
on the “material” or ‘“‘nonmaterial” character of the violations invoked by 
members for refusing to pay. This problem is less serious than it seems 
because the crux of the matter considered here is not the merits of the claim 
but the procedures available to enforce it. 

It is a commonplace, at least in the United States, that withholding is a 
legitimate response to the numerous and continuous refusals to pay by those 
members that object to certain activities of the Organization. It is claimed 
that a member is entitled to withhold whenever other members do not pay 
and are not punished. Viewed in light of Article 60(2), this kind of justifi- 
cation opens two possibilities. On the one hand, if unpunished refusals to 
pay are looked upon as “‘nonmaterial breaches,” they fall outside the scope 
of Article 60(2) and inside a classic mechanism of international responsibility. 
Within this mechanism, a contracting party may suspend the operation of a 
treaty provision of equal value or equal meaning (inadimplenti non est adim- 
plendum), but only insofar as (1) that party is directly injured by the violation, 
and (2) the effects of the suspension are limited to that party’s relation with 
the defaulting party.’ None of these conditions are met when a member 


58 See L. Gross, States as Organs of International Law and the Problem of Autointerpretation, in 
LAW AND POLITICS IN THE WORLD COMMUNITY 59 (G. A. Lipsky ed. 1953), reprinted in 1 
ESSAYS ON INTERNATIONAL LAW AND ORGANIZATION 367 (1984). 

‘8 Air Service Agreement, supra note 63, 18 R. Int’l Arb. Awards at 443, para. 81. 

68 See, e.g., Arts. 164-188, Treaty Establishing the European Economic Community, Jan. 1, 
1958, 298 UNTS 11. 

6 D, CIOBANU, PRELIMINARY OBJECTIONS RELATED TO THE JURISDICTION OF THE UNITED 
NATIONS POLITICAL ORGANS 174 (1975). 

70 See P. REUTER, INTRODUCTION AU DROIT DES TRAITÉS 160, para. 283 (1985). 
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state withholds in response to the refusals to pay of others; first, because 
refusals to pay do not injure the “responding” member more than the others 
(its own contribution is not raised in proportion to the nonpayment);”' and 
second, because its own withholding does not operate solely in relation to 
the defaulting member but affects the Organization as a whole. 

On the other hand, if a member state’s refusal to pay is considered a 
‘‘material breach” of the Charter and is therefore subject to the provisions 
of Article 60(2), the alternatives are twofold. First, if we consider the Charter 
to be an unqualified multilateral treaty within the meaning of Article 60(2)(b), 
withholding is impermissible because the potential withholder is not “‘a party 
specially affected” for the same reason that was mentioned above. Second, 
if we believe that the Charter is “‘of such a character that a material breach 
of tts provision by one party radically changes the position of every party 
with respect to the further performance of its obligation under the treaty” 
(Article 60(2)(c)),”* withholding is still illegitimate since refusals to pay have 
never led to a reassessment or a change in the scale that determines member 
states’ contributions.”® As a result, withholding as a possible response to 
breaches of the Charter by one member state is never lawful. But does the 
same conclusion apply when the breaches are attributable not to one member 
considered ut singuli, but to a group of states ut pluri, i.e., when they act 
together as the majority of the Organization? 

This problem is extremely complex because, regardless of the type of 
multilateral treaty involved, Article 60(2) only deals with breaches “by one 
of the parties” and is mute on the possible responses against breaches of the 
constituent instrument of an international organization by the collective 
will of member states acting as a majority. This silence is disquieting because 
alleged fiscal irresponsibility or ultra vires acts always originate in decisions 
attributable to the majority, i.e., in acts in which the individual will of each 
member fades away and is incorporated i in the general will of the Organi- 
zation. 

In 1957 Sir Gerald Fitzmaurice analyzed in depth for the International 
Law Commission the various possible consequences of breaches of multilat- 
eral treaties.’* His analysis made clear that these consequences are different 
for different types-of treaties. He did not, however, contemplate the problem 
of constituent instruments of international organizations. In 1963 Sir 
Humphrey Waldock proposed a text to the Commission that read as follows: 


In the case of a material breach of a treaty which is the constituent 
instrument of an international organization, . . . any question of the 


"| There is no item in the UN budget covering defaults in payment, and when there are gaps 
because of refusal to pay, the United Nations is compelled to solicit funds elsewhere. 

7? The concept of “interdependent treaty” is also embodied in Article 41(1)(b)(ii) of the 
Vienna Convention, supra note 21, the effect of which is to preclude some parties to a multilateral 
treaty from modifying it by an agreement inier se where the modification in question is not 
prohibited by the treaty. 

73 See H. SCHERMERS, supra note 14, at 475-89, §§848-73. 

74 Second Report on the Law of Treaties by G. Fitzmaurice, UN Doc. A/CN. 4/107 (1957), 
reprinted in [1957] 2 Y.B. INT'L L. Comm’N 16, 31 (Art. 19), and 54-55 (commentary), UN 
Doc. A/ON.4/SER.A/1957/Add.1. 
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termination or suspension of the rights or obligations of any party to 
the treaty shall be determined by decision of the competent organ of 
the organization concerned, in accordance with its applicable voting 
rules.” 


The last seven words of this draft article and the commentary annexed to 
it”® clearly indicate that the article was addressed to default in its obligations 
by one member. The special rapporteur did not believe” there was a need 
for detailed consideration of constituent instruments of international or- 
ganizations when dealing with the consequences of a fundamental breach, 
since it had not yet been decided whether the Convention on the Law of 
Treaties would apply to such instruments. It was finally decided that the 
Vienna Convention would apply to the constituent instruments of interna- 
tional organizations, but the language of Article 60(2) was not amended 
accordingly. That provision has never concerned breaches other than “by 
one of the parties.” 

The silence of the Vienna Convention on collective breaches of the con- 
stituent instrument by the majority of the organization probably does not 
mean that such breaches are inconceivable because, as Jean Jacques Rousseau 
once declared in an oft-quoted phrase: ‘“The general will is always right and 
ever tends to the public advantage.’’’? Rousseau himself acknowledged that 
coteries and cliques may capture the true expression of the general will. He 
indicated that “when one of these groups becomes so large as to swamp all 
the others. . . the prevailing opinion has no more validity than that of an 
individual man.”’”° 

The silence of the Vienna Convention on violations of a multilateral treaty 
by states acting as the majority of an international organization seems to 
mean that the consequences of such violations are simply not covered by 
Article 60(2). Under treaty law, withholding to remedy alleged breaches of 
the Charter by the General Assembly is therefore impermissible. Such with- 
holding does not fall within the possibilities contemplated by Article 60(2). 
This conclusion logically conforms with the institutional framework of the 
United Nations because the relations between the Organization and its 
members, unlike the relations between member states inier se, cannot be 
governed by treaty law. 

True, the law of treaties may apply to a relationship between the Or- 
ganization and a member state, but only insofar as this relationship takes 
place outside the institutional structure of the Organization and does not 
affect it. For example, the International Court characterized the mandate 
between South Africa and the League of Nations as follows: ‘“The Mandate, 


75 Second Report on the Law of Treaties by Sir Humphrey Waldock, UN Doc. A/CN.4/ 
156 and Adds. 1-3 (1963), reprinted in [1963] 2 Y.B. INT’L L. Comm'n 36, 73, UN Doc. A/ 
CN.4/SER.A/1963/Add.1. 

76 Id. at 77, para. 19. 

7771963] 1 Y.B. INT'L L. Comm’N at 122, para. 2, UN Doc. A/CN.4/SER.A/1963. 

78 THE SOCIAL CONTRACT: ESSAYS BY LOCKE, HUME AND Rousseau 193 (intr. E. Barker’ 
1947). 

79 Id, at 194. 
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in fact and in law, is an international agreement having the character of a 
treaty or convention.’°° As a result, in 1971 the Court correctly referred 
to, if not applied, the rules laid down by the Vienna Convention, and in 
particular Article 60, to the relationship between South Africa and the Or- 
ganization. 8! Furthermore, treaty law as codified in the Vienna Convention 
has been viewed as appropriate, save some minor adjustments, for Appiano 
as a whole to treaties between states and international organizations.® 

Within the institutional structure of the United Nations, however, member 
states are not in a contractual position vis-a-vis the Organization. Each of 
them respectively maintains a relationship with the Organization that is not 
conventional, but rather institutional or constitutional in substance. As the 
Court indicated in the Reparation opinion, ““The Charter. . . has defined 
the position of the Members in relation to the Organization by requiring 
them to give it every assistance in any action undertaken by it (Article 2, 
para. 5).”°° The Court made clear that this position is not contractual by 
adding that “the Organization . . . occupies a position in certain respects 
in detachment from its Members.’’** This language is not aa of the law of 
contracts. 

In truth, the Organization is a subject of international law endowed with 
an international legal personality of its own. That is why the Organization 
is not a contracting party to its Constituent instrument or even a third party 
to it.” As a result, the Vienna Convention, which has a bearing solely on 
states, cannot regulate the relations between the Organization and its mem- 
bers in the same manner that it regulates the relations among member states. 
Similar reasoning may actually be applied to the relations between a state 
and its citizens. Such relations are not regulated by the law of contracts even 
though the state originated in a social contract. A member state in its relations 
with the Organization is therefore precluded from resorting to a treaty law 
remedy (i.e., suspension in part of the treaty such as withholding) as long as 
the substance of the rules applicable to their relations is not that of treaty 
law. These rules are autonomous; they have characteristics of their own and 
are part of what is usually referred to as ‘international institutional law.” 

The foregoing analysis should not be construed as ruling out any possibility 
of finding remedies for violations of the Charter by an organ of the Or- 


8° South West Africa (Ethiopia v. S. Afr.; Liberia v. S. Afr.), Preliminary een 1962 
IC] Rep. 319, 330 (Judgment of Dec. 21). 

81 Namibia, supra note 58, 1971 ICJ Rep. at 47, paras. 94-95. 

8? See Vienna Convention on the Law of Treaties Between States and International Or- 
ganizations or Between International Organizations, done Mar. 21, 1986, UN Doc. A/ 
CONF. 129/15, reprinted in 25 ILM 543 (1986). 

83 Reparation for Injuries Suffered in the Service of the United Nations, 1949 ICJ REP. 174, 
178 (Advisory Opinion of Apr. 11) (emphasis added) [hereinafter Reparation]. 

84 Td. at 179 (emphasis added). 

85 See P. REUTER, supra note 70, at 96, para. 167. 

86 With respect to the diversity that exists among international organizations, the substance 
of “international institutional law” is probably not especially homogeneous. While aware of 
this problem, Henry G. Schermers nevertheless asserts: 
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ganization. But such remedies, if any, are not those provided by the Vienna 
Convention for violations of multilateral treaties. 


Il]. WITHHOLDING AS A RESPONSE TO CHANGE OF CIRCUMSTANCES 


Whereas member states usually justify withholding their contributions to 
the UN budget on the ground of violations of the Charter by an organ of 
the Organization, the United States was the first to withhold part of its 
contribution on grounds directly linked to the clause rebus sic stantibus. Al- 
though this doctrine has never been expressly invoked on Capitol Hill,” the 
Kassebaum amendment was mainly designed to cope with the new circum- 
stances that now prevail in the United Nations. Allegations of violations of 
the Charter by the Organization have been made, but backstage more than 
in the limelight. 

According to Congressmen Mica and Solomon, ‘The fundamental goal 
of the Kassebaum/Solomon Amendment is the establishment of UN agency 
decision-making procedures that would assure a more proportionate influ- 
ence on the part of the major donors with respect to budgetary matters.” °° 
More precisely, the amendment aims at giving a greater say in budgetary 
matters to the United States, which since the early 1970s has been consistently 
outvoted by nations whose combined contributions do not exceed 2 percent 
of the total UN budget. 

Admittedly, many things have changed at the United Nations since its 
inception.*® It could be said that the UN system was “radically transformed” 
as early as 1948, when the emerging Cold War put an end to the political 
consensus among the Allied powers—a principal underpinning of the UN 
machinery for the maintenance of international peace and security. Other 
fundamental changes include the adoption in 1950 of the “Uniting for 
Peace” Resolution by the General Assembly,” the 1965 alteration of the 
principle of collective financial responsibility,?’ and the Third World’s cap- 


[A]ll public international organizations have much in common. . . . Definitions in con- 
stitutional and procedural matters used by one organization will often be adopted by 
others... . 


`. Most of the general constitutional problems which the organizations meet outside 
their technical fields of operation are comparable and the solution found by one can often 
be acc for others.. . 


. Itseems useful, therefore, to make a systematic study of the institutional problems 
which ; arise or may arise in all or most international organizations. The branch of law 
concentrating on such problems may be called “international institutional law”. 


H. SCHERMERS, supra note 14, at 1-2, §§1-2. 

87 See, in particular, 1983 House Hearings, supra note 10, and 1985 House Hearings, supra note 
25, passim. 

88 See 1985 House Hearings, supra note 25, at 101. 

8° See The United Siates and the United Nations: Hearings Before the Senate Comm. on Foreign 
Relations, 94th Cong., Ist Sess. 1-332 (1975). 

°° GA Res. 377 (V), 5 UN GAOR Supp. (No. 20) at 10, UN Doc. A/1775 (1950). 

°l See REPERTORY OF PRACTICE OF UNITED NATIONS ORGANS Supp. (No. 3), vol. 1 at 371~ 
81, especially paras. 61-65 (Art. 17(2)), and 396-99, especially paras. 15-19 and 22 (Art. 19) 
(UN Pub. No. E.72.V.2, 1972). 
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ture of a majority in the General Assembly in the late 1960s. In the present 
situation, save for the Security Council, the most important UN founding 
members have lost control over their own creation. Furthermore, this sit- 
uation may worsen with the admission of smaller and smaller, and poorer . 
and poorer states. In that respect, it is not surprising that the USSR agrees 
strongly, if privately, with the United States complaint about the current 
fiscal irresponsibility of the General Assembly. 

To date, the possible application of the theory of fundamental change of 
circumstances to constituent instruments of international organizations, and 
in particular to the UN Charter, has not been considered in depth. Yet 
Article 62 of the Vienna Convention on the Law of Treaties,?* which the 
Court considered as having codified “existing customary law on the subject” 
of fundamental change of circumstances,” may govern the relations between 
the Organization as a whole and each member state.** For in contrast with 
Article 60(2), which refers to “ʻa breach by one of the parties,” Article 62 
refrains from setting forth a definite condition with respect to the origin of 
the right to suspend the treaty. Article 62 addresses the change of circum- 
stances as an objective fact ‘which has occurred with regard to [the circum- 
stances] existing at the time of the conclusion of the treaty’’—a distinction 
of great importance with respect to the UN Charter. It means that a fun- 
damental change in the functioning of the Organization may be alleged 
without regard to whether the change is attributable to a member state (e.g., 
the abuse of the veto right), a group of states (e.g., refusal by some members 
to pay for the expenses of the United Nations Emergency Force [UNEF] 
and ONUC) or the Organization as a whole (e.g., expulsion of a member in 
violation of Article 6 of the Charter). Under such circumstances, there is 
little doubt that Article 62 pertains to international institutional law and 


°? Article 62 of the Vienna Convention, supra note 21, provides: 


1. A fundamental change of circumstances which has occurred with regard to those 
existing at the time of the conclusion of a treaty, and which was not foreseen by the parties, 
may not be invoked as a ground for terminating or withdrawing from the treaty unless: 


(a) the existence of those circumstances constituted an essential basis of the consent of 
the parties to be bound by the treaty; and 

(b} the effect of the change is radically to transform the extent of obligations still to be 
performed under the treaty. 


2. A fundamental change of circumstances may not be invoked as a ground for ter- 
minating or withdrawing from a treaty: 


{a) if the treaty establishes a boundary; or 

(b} if the fundamental change is the result of a breach by the party invoking it either 
of an obligation under the treaty or of any other international obligation owed to any 
other party to the treaty. 


3. If, under the foregoing paragraphs, a party may invoke a fundamental change of 
circumstances as a ground for terminating or withdrawing from a treaty it may also invoke 
the change as a ground for suspending the operation of the treaty. 

33 Fisheries Jurisdiction (UK v. Ice.), Jurisdiction of the Court, 1973 ICJ Rep. 3, 18, para. 
36 (Judgment of Feb. 2). 
%4 For similar views, see H. SCHERMERS, supra note 14, at 71, §105(a)(5). 
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may be taken into consideration when discussing the legality of withholding 
as a response to fundamental changes in the operation of the Organization. 

This question gives rise to another: the permissible measures that con- 
tracting parties to a treaty may take following a fundamental change of 
circumstances. With regard to multilateral treaties, Article 62(1) of the 
Vienna Convention mainly offers only one option to a contracting party 
affected by a change in conditions: to withdraw from the treaty.” Article 
62(3) subsidiarily provides that such a party may also choose to suspend the 
operation of the treaty between itself and the other contracting parties. In 
that case, however, the treaty would generally have to be suspended in whole, 
not in part. This conclusion derives from the legislative history of Article 
62(3) and from related provisions of the Vienna Convention as well. 

The ILC draft article (Article 59)*° on fundamental change of circum- 
stances did not foresee the possibility of suspending the operation of the 
treaty in the event of a change; it envisaged withdrawal as the sole option. 
The Commission had considered the alternative of suspension in such a case 
but finally rejected it on the ground that to allow it would amount to ad- 
mitting that the change of circumstances need not be fundamental.” Finland 
revived the notion at the Vienna Conference by introducing an amendment’? 
to add to the ILC draft the option of “suspending the operation of [the] 
treaty in whole or in part.” Finland subsequently withdrew the words “‘in.., 
whole or in part”®” after Sir Humphrey Waldock pointed out that the un- 
ambiguous intention of the Commission was to subject the draft article on 
fundamental change of circumstances to the draft article on the separability 
of treaty provisions.'°° 

Separability of treaty provisions thus applies in case of a fundamental 
change of circumstances. Accordingly, a change in conditions that affects 
only a particular set of provisions of an agreement entitles a contracting 
party to suspend in part the operation of the treaty in its relations with the 
other parties. ‘The option of selective suspension does not, however, authorize 
“‘pick-and-choose”’ remedies; it must be carried out within the limits set 
forth by Article 44(3) of the Vienna Convention,” that is, it may be invoked 
only with respect to the separable provisions affected by the change. In 
particular, Article 44(3) clearly provides that the principle of separability 
may operate solely with respect to those clauses where: 


95 See Draft articles, supra note 34, [1966] 2 Y.B. INT’L L. COMM’N at 259, para. 9. 

96 VIENNA DOCUMENTS, supra note 34, at 183, para. 538. See also Draft articles, supra note 
34, [1966] 2 Y.B. Int’L L. Comm'n at 256-60. 

9? See UNITED NATIONS CONFERENCE ON THE LAW OF TREATIES, OFFICIAL RECORDS, FIRST 
SESSION 381, para. 29, UN Doc. A/CONF.39/11 (1969) (statement made by Sir Humphrey 
“‘Waldock, May 11, 1968) [hereinafter VIENNA FIRST SESSION]. 

38 UN Doc. A/CONE.39/C.1/L.333 (1968), in VIENNA DOCUMENTS, supra note 34, at 183, 
184, para. 540. 

99 See VIENNA FIRST SESSION, supra note 97, at 382, para. 35. See also id. at 389, para. 29. 

100 See id. at 381, para. 30. 

101 See, in particular, Capotorti, L’extinction et la suspension des traités, 134 RECUEIL DES COURS 
417, 548 (1971 HI). 
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(a) the said clauses are separable from the remainder of the treaty 
with regard to their application; 

(b) it appears from the treaty or is otherwise established that ac- 
ceptance of those clauses was not an essential basis of the consent of 
the other party or parties to be bound by the treaty as a whole; and 

(c) continued performance of the remainder of the treaty would not 
be unjust." 


Since ‘‘these three conditions are cumulative,’’’ the principle of the integrity 


of the treaty overwhelmingly prevails in case of a fundamental change of 
circumstances. 

When applied to the UN Charter, these considerations mean that unilat- 
eral suspension of Article 17(2) is permissible only if the three conditions 
laid down in Article 44(3) are cumulatively met. In the first place, it must 
be proved that UN financial clauses are separable from the remainder of 
the Charter. But one wonders how the Organization can continue to perform 
its functions if members withhold their contributions. There are ‘‘true ex- 
penses, which the Organization has no choice but to incur in order to carry 
out a duty, and an essential function which it is bound to perform.’’?* Ad- 
mittedly, selective withholdings, as distinguished from across-the-board ones, 
could meet this first prerequisite. Nevertheless, it must also be proved that 
the financial provisions were not an essential basis of the consent of the other 
members. In that respect, many poor countries could cogently argue that 
they entered the Organization because their own financial obligations were 
to be minimal, on the understanding that the expenses would be mainly 
borne by the wealthiest states in the international community. ‘They could 
persuasively claim that in view of their poverty, they would have forgone 
admission to the United Nations, had they known that major contributors 
would not live up to their financial commitments. Finally, all members that 
do not withhold could complain that continued performance of their own 
obligations is bound to become unjust because the General Assembly will 
be forced in the long run to compensate for withholdings by reassessing and 
raising the level of contributions. 

The foregoing analysis compels us to conclude that selective and a fortiori 
general withholding can scarcely be justified under the theory of fundamental 
change of circumstances as laid down in the Vienna Convention on the Law 
of Treaties. In fact, application of the spirit of Article 62 to the Charter 
leads to the conclusion that an alleged fundamental change of circumstances 
leaves UN member states with only two options: to accept the new circum- 
stances or to withdraw from the Organization. 


* * * 


If we return to the starting point of this essay, we now see that under the 
law of treaties the ultimate conclusion holds little promise for the rights of 
the minority. Indeed, the minority’s sole means of countering the “corporate 


102 Art. 44(3), Vienna Convention on the Law of Treaties, supra note 21. 
103 I, SINCLAIR, THE VIENNA CONVENTION ON THE LAW OF TREATIES 166 (1984). 
104 Certain Expenses, supra note 19, 1962 ICJ REp. at 213 (Fitzmaurice, J., sep. op.). 
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will” of the Organization is withdrawal.’ Treaty law as codified in the 
Vienna Convention does not permit suspensions in part of Charter provisions 
through such actions as withholding. Such countermeasures are never le- 
gitimate remedies in treaty law to the “‘tyranny of the majority,” no matter 
what forms this tyranny may take and what the source of the right to suspend 
the treaty (in particular, violations of the Charter or fundamental change 
of circumstances) may be. 

This conclusion, however, is not all that the law has to say on the subject 
of withholding. It would not make political or common sense if the majority 
could always tell the minority to ‘‘take it or leave it.” The minority would 
be forced into an unfair and enfeebled position. Furthermore, without a 
mechanism to protect the rights of the minority, the Organization would 
cease to be an “‘effective multilateral system.’’?°° 


IV. THE RIGHTS OF THE MINORITY IN THE UNITED NATIONS 


Treaty law as codified in the 1969 Vienna Convention is an important, 
but incomplete, source of the law that applies to the United Nations. UN 
law is in the first place a particular exemplification of international institu- 
tional law, 1.e., that branch of international law that applies to international 
organizations. True, institutional law draws on the law of treaties in many 
respects; but it cannot be identical in its entirety to the law of treaties between 
states, which is the exclusive subject of the 1969 Vienna Convention. The 
Organization is endowed with international legal personality, which would 
be obliterated if the UN legal order were equated with, and reduced to, the 
law of treaties between states. The Organization would be split into as many 
components as it has members, and the concept of international solidarity— 
the quintessence of international institutions—would eventually be jeop- 
ardized. In addition, treaty law is far from providing solutions to all the 
problems arising within the Organization. Consequently, institutional law 
has been and must be supplemented with “established practices” or “rules” 
tailored to the needs of the system. In particular, no matter what treaty law 
prescribes with regard to the withholding of contributions, the facts speak 
for themselves. ' 

The record of over 30 years reveals ample evidence that member states 
have occasionally, but consistently, rejected automatic compliance with the 
‘corporate will” of the Organization as determined by the majority. In with- 
holding part of their contributions, the Soviet Union, France and now the 
United States, i.e., the most influential founding members, have not estab- 
lished a practice or adopted a practice followed by other member states. 


105 It must be borne in mind that, despite the absence of any withdrawal provision in the 
Charter, the San Francisco Conference eventually agreed that a member state must be free in 
the last resort, ‘“‘because of exceptional circumstances,” to withdraw from the Organization. 
See Docs. 1210, 1179 (1) and 1178 (2), 1 UNCIO Docs. 612, 619-20; 6 id. at 245, 249; and 7 
id. at 324, 327-29, respectively (1945). 

108 Report of the Secretary-General on the Work of the Organization, UN Doc. A/41/1, at 
3 (1986). 
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Precedent has not really been a determinative factor in the decision to with- 
hold. Withholders, and especially the United States,’°’ acted in the knowledge 
that they should abstain from withholding, but in the belief that they were 
obliged to do so in the circumstances. Since bad faith cannot be presumed, °? 
we must assume that contributions are never withheld by any member state 
without “compelling reasons,” to use Ambassador Goldberg’s formulation.'©° 
As the United States representative never elaborated on them, suffice it to 
recall the self-evident truth stated in 1962 by Sir Gerald Fitzmaurice: 


[FJor if the Assembly had the power automatically to validate any ex- 
penditure, . . . this would mean that, merely by deciding to spend 
money, the Assembly could, in practice, do almost anything, even 
something wholly outside its functions, or maybe those of the Organi- 
zation as a whole. Member States would be bound to contribute, and 
accordingly a degree of power, if not unlimited, certainly much greater 
than was ever contemplated in the framing of the Charter, would be 
placed in the hands of the Assembly.*?° 


Thus, the withholding of assessed payments is in regard to budgetary 
decisions what reservations to resolutions are in regard to lawmaking by the 
General Assembly. The system cannot reject them without repudiating itself. 
As Judge André Gros asserted in the Namibia opinion: “‘For if a minority of 
States which are not in agreement with a proposed decision are to be bound, 
however they vote, and whatever their reservations may be, the General 
Assembly would be a federal parliament.”’''’ This is not the place to discuss 
the controversial statement made by the Court in the Nicaragua case on “‘the 
effect of consent to the text” of certain General Assembly resolutions.'!* 
The Court never said, however, that reservations to such instruments had 
ceased to be legally meaningful. 

The truth is that withholding, like reservations, has been “‘necessitated 
through the need”??? to keep the Organization from turning into “a super- 
State.”’'’* Absent an impartial third body to give conclusive rulings on such 
possible deviations,''” the power to withhold payment is a necessary and 
proper power of each member state. That power is necessarily implied by 


107 See the interesting statement made by Jeane J. Kirkpatrick, U.S. Permanent Representative 
to the United Nations: “I do not suggest the United States should take lightly the obligation 
to pay its assessed share of the budget. This is a serious, but not, in my opinion, an absolute . 
obligation.” 1983 House Hearings, supra note 10, at 54 (Statement of Oct. 3). 

08 In che Tacna-Arica Question (Chile v. Peru), President Coolidge held: “A finding of the 
existence of bad faith should be supported not by disputable inferences but by clear and con- 
vincing evidence which compels such a conclusion.” 2 R. Int’! Arb. Awards 921, 930 (1925). 

108 See supra note 37 and accompanying text. 

110 Certain Expenses, supra note 19, 1962 ICJ Rep. at 203 (Fitzmaurice, J., sep. op.). 

11 1971 IC] Rer. at 334 (Gros, J., dissenting). 

11? Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 
1986 IC Rep. 14, 100, para. 188 (Judgment of June 27). 

13 This language is found in the translation of the dissenting opinion of Judge Gros in the 
Namibia opinion, supra note 58, 1971 ICJ Rep. at 334. The French reads as follows: “rendue 
nécessaire par la nécessité.” 

"4 Reparation, supra note 83, 1949 IC] Rer. at 179. 

u5 For such proposals, see, e.g., Sohn, Due Process in the United Nations, 69 AJIL 620 (1975). 
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` the legal order of the Organization because its rejection would be to verti- 

calize a system that was meant to be, and to remain, horizontal.!!° In short, 
the power to withhold is an inherent right of UN membership. To be sure, 
that power is not equally shared by all UN members. Major contributors 
obviously are not in the same position as those states responsible. for only 
0.01 percent of the budget. As a matter of law, however, this discrepancy 
does not prejudice the right to withhold. Many rights are not equally dis- 
tributed among states, chief among them the inherent right of self-defense. 
Nobody has ever claimed that such factual inequalities could affect the legal 
basis of these rights. 

Not surprisingly, regulation of the power to withhold is a much more 
intricate problem than its justification or attribution because international 
law usually devotes, more attention to the attribution than to the regulation 
of states’ jurisdiction.''’ Nevertheless, no right of a state can be conclusively 
regulated unless its legal basis has been properly asserted. In particular, if 
the power to withhold derives from, and is necessarily implied by, the UN 
legal order, the reasons for withholding cannot be left to unfettered discre- 
tion. They must be “compelling,” !!° but “compelling” in the legal order of 
the Organization. Thus, it is not legal to exercise a “necessary” power for 
reasons of political expediency. 

Obviously, the UN legal order cannot have conferred upon members an ° 
indefinite and practically unlimited power of discretion in their exercise of 
the right to withhold. The reason is that the power to withhold is a necessary 
power. The word ‘‘necessary”’ is the decisive controlling qualification in the 
same way that it is the decisive controlling qualification of the implied powers 
of the Organization. All implied powers derive from the various undertakings 
assumed by the members. In the Reparation opinion, the Court stated: “It 
must be noted that the effective working of the Organization. . . require[s] 
that these undertakings should be strictly observed.’’!’® An implied power 
can therefore be exercised only when it is indispensable to ensuring strict 
observance of these undertakings, i.e., to carrying out the original intent of 
the Charter. Accordingly, it is doubtful that a member state has “the right 
to withhold assessments for U.N. activities which, in [its] opinion, do not 
serve [its] national purpose.’’’*° The original intent of the Charter was not 


116 See Combacau, Le Droit international: bric-d-brac ou systéme?, 31 ARCHIVES DE PHILOSOPHIE 
DU Droit 85, 90 (1986). 

‘7 See Bourquin, Règles générales du droit de la paix, 35 RECUEIL DES Cours 101 (1931 I). 

118 See supra note 37 and accompanying text. 

119 1949 IC] Rep. at 183. 

26 This language is that of the so-called Goldberg corollary, explained by Jeane J. Kirkpatrick 
as follows: i 


Justice Goldberg, in response to a recent inquiry from me—at the time, the Law of the 
Sea Preparatory Conference [Commission] was under consideration—-wrote that it was 
his considered conclusion that: 


. . there can be no question that under the Goldberg Reservation the U.S. reserves 
the right to withhold assessments for U.N. activities which, in our opinion, do not serve 
our national purpose. 
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to establish an organization that would serve each member’s national interest, 
nor was it to afford a group of states with leeway for enhancing prevailing 
but biased positions. 

The foregoing analysis reveals, without serious question, that the Kasse- 
baum amendment is not compatible with the original intent of the Charter, 
which was to establish an organization based upon “‘the principle of the 
sovereign equality of all its Members” (Article 2(1) of the Charter). Even 
though the amendment calls for weighted voting only on budgetary matters, 
the principle “one state, one vote” inheres in the original intent of the 
Charter—so much so that weighted voting could not be applied in the As- 
sembly without a revision of the Charter. Article 18(2) of the Charter ex- 
pressly provides that “‘decisions” on “‘budgetary questions” “‘shall be made 
by a two-thirds majority of the members present and voting.” This language 
even precludes adoption of the budget by consensus. Consensus can only be 
used in the organs that make budgetary recommendations to the Assembly. 
But this is already the custom in the Committee for Programme and Co- 
ordination. As a result, absent revision of the Charter, the only way that the 
Organization can fulfill the U.S. demand is by normalizing the practice of 
decision making by consensus in the committees that initially rule on the 
budget. 

The UN membership actually chose the latter course on December 19, 
1986, when it adopted Resolution 41/213 on the Review of the Efficiency 
of the Administrative and Financial Functioning of the United Nations.!*! 
The operative part of this resolution (adopted without a vote) provides in 
particular: 


The General Assembly, 


5. Reaffirms that the decision-making process is governed by the 
provisions of the Charter of the United Nations and the rules of pro- 
cedure of the General Assembly; 


6. Agrees that, without prejudice to paragraph 5 above, the Com- 
mittee for Programme and Co-ordination should continue its existing 
practice of reaching decisions by consensus; explanatory views, if any, 
shall be presented to the General Assembly; 


Considers it desirable that the Fifth Committee, before submitting 
Its recommendatone on the outline of the programme budget to the 


I may say that is a Goldberg corollary, not a Kirkpatrick corollary. 


1983 House Hearings, supra note 10, at 55 (Statement of Oct. 3). 

12 Resolution 41/213 mainly endorses recommendations made by an intergovernmental 
committee of experts (the Group of 18) that was created by Resolution 40/237 and has submitted 
71 recommendations to improve the administrative and financial functioning of the Organization. 
See Report of the Group of High-Level Intergovernmental Experts to Review the Efficiency of 
the Administrative and Financial Functioning of the United Nations, 41 UN GAOR Supp. 
(No. 49), UN Doc. A/41/49 (1986). Both Resolution 41/213 and the report are reprinted in 
26 ILM 138, 145 (1987). 
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General Assembly in accordance with the provisions of the Charter 
and the rules of procedure of the Assembly, should continue to make 
all possible efforts with a view to establishing the broadest possible 
agreement.'** 


It may well be that the United Nations has done ‘‘quite a fine job in 
meeting the intent’’’*° of the Kassebaum amendment. Its basic demand, 
however, has not been fulfilled. The principle “one state, one vote” remains 
unchanged in budgetary matters. Moreover, Resolution 41/213 is supple- 
mented by an important annex: a statement made by the President of the 
General Assembly on December 19, 1986.'** This statement reproduces 
the opinion of the UN Legal Counsel on the effect that the three paragraphs 
quoted above will have on the UN budgetary process.!”° It reads as follows: © 
“[T]hese . . . paragraphs read separately or together do not in any way 
prejudice the provisions of Article 18 of the Charter of the United Nations 
or of the relevant rules of procedure of the General Assembly giving effect 
to that Article.” Furthermore, these paragraphs cannot be read without 
referring to Annex II because appended to each of them is a footnote that 
directs the reader to “‘[s]ee annex II to the present resolution.” In short, 
paragraphs 5, 6 and 7 of Resolution 41/213 are not separable from the 
opinion of the Legal Counsel. ‘Thus, the whole “new” system rests, as it 
were, on a gentlemen’s agreement among all the members of the Organi- 
zation. They have all tacitly agreed that decisions on budgetary matters will 
not be taken against the will of the major contributors; but UN budgetary 
law has not been changed. 

At any rate, the 1986 budgetary arrangement is without prejudice to the 
right to withhold contributions within the limits previously defined. Whether 
or not this right will be exercised in the future by major contributors remains 
an open question. 


t k * * 


In conclusion, it is just as wrong to believe that the minority must always 
yield to the ‘“‘corporate will” of the Organization as determined by the ma- 
jority as to believe that the minority may freely impose its own interests 
through financial blackmail. The power to withhold is not a freedom, but 
an inherent right of members to remind the Organization, if need be, of 
certain obligations. It is certainly legitimate to consider introducing proce- 
dures such as judicial remedies that would make this power unnecessary. 
But two final remarks must be made in that regard. On the one hand, the 
adoption of such procedures would necessarily result in amending the 
Charter, and the legal order of the Organization would be transformed. On 
the other, the present-day ideological divisions in the international com- 
munity make proposals for such procedures unrealistic and probably unwise. 


122 Footnotes omitted. 

128 Statement of Sen. Nancy L. Kassebaum, Wash. Post, Mar. 20, 1987, at A27, col. 1. See 
also N.Y. Times, Jan. 1, 1987, at Al, cols. 4, 5. 

124 Statement made by the President of the General Assembly at the 102d plenary meeting, 
Ann. II to GA Res. 41/213, supra note 121. 

125 The legal opinion may also be found in UN Doc. A/41/PV.102, at 7-8 (1986). 
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manuscripts. 


TO THE EDITOR IN CHIEF: 


April 23, 1987 ` 


In the opening book review of the April 1987 issue of the Journal, Covey 
Oliver calls into question, doubtless inadvertently, the good name of Anthony 
D’ Amato and innovative human rights advocacy.’ Contending that two hu- 
man rights cases litigated and reported by Professor D’Amato—Frolova* 
and Wallenberg’—might well have been ‘‘sanctioned as frivolous” under 
Rule 11 of the Federal Rules of Civil Procedure, he raises the possibility of 
an ethical impropriety on Professor D’Amato’s part severe enough to be 
cause for disbarment. If allowed to go unchallenged, this inference could 
have a chilling effect not only on Professor D’Amato’s distinguished career, 
but, as well, upon innovative human rights advocacy. 


There is no doubt that Frolova and Wallenberg are innovative cases. Indeed, 
a reading of the opinions in the two cases clearly demonstrates that the law 
upon which they were based was for the most part uncharted at the time of 
suit and that it was developed constructively by the opinions in the two cases. 


But Rule 11, which penalizes attorneys for bringing cases in bad faith to 
harass defendants, never was intended to stifle innovation in the law. The 
rule itself does not require cases to be brought solely on the basis of existing 
law; it specifically incorporates “‘a good faith argument for the extension, 
modification, or reversal of existing law.” Even if Professor D’Amato’s two 
cases were the radical departures Professor Oliver suggests them to have 
been, one thus may question the basis of Professor Oliver’s assertion. 


In Frolova, Professor D’Amato submitted a 49-page brief, and, while he 
did not win the case on appeal, the Court of Appeals for the Seventh Circuit, 
citing approximately 60 cases and extensive legislative history, examined his 
arguments with respectful care and produced a 20-page decision that so far 
has been cited as an important construction of the Foreign Sovereign Im- 
munities Act in no less than seven federal cases and four state cases. More- 
over, despite the loss on appeal, the main purpose of the Frolova case was 
achieved. 


Lois Frolova, who on a student visit to the Soviet Union had married a 
Soviet citizen, brought the action against the Soviet Union to give her hus- 


1 See Oliver, Review of CONTEMPORARY ISSUES IN INTERNATIONAL LAW: ESSAYS IN HONOR 
oF Louis B. SOHN (T. Buergenthal ed. 1984), 81 AJIL 445 (1987). 

? Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 1985). 

3 See Von Dardel v. Union of Soviet Socialist Republics, 623 F.Supp. 246 (D.D.C. 1985). 
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band an exit visa. As evidenced in the court’s opinion, numerous human 
rights instruments support the proposition that people have the right to 
leave their countries and that nations may not divide spouses. The question 
was whether an American citizen could assert these international human 
rights norms in an American court against another nation-state. Although 
the Frolova decision said no (without reaching, however, the act of state 
doctrine issue that Professor Oliver cites in apparent support of his view 
that the suit was “‘frivolous’’*), the Soviet Union itself must have respected 
the forcefulness of Professor D’Amato’s arguments on behalf of Mrs. Frolova 
and his request for a temporary restraining order prohibiting the sale of 
Soviet gold on the Chicago options market pending resolution of the case. 
Within 5 days of service of process, the USSR informed Mr. Frolova (who 
was weak from a hunger strike in Moscow) that his exit visa would be granted, 
and our national media hailed the act as a victory for international human 
rights. 


The Wallenberg case is, if anything, yet further removed from the ambit 
of Rule 11, given that the district court in that case, in a careful 17-page 
opinion, ruled that Raoul Wallenberg, because of his employment as a dip- 
lomat under financing from the United States, had a link with this country 
sufficient to authorize jurisdiction by an American court over any foreign 
nation that might have violated the international treaty and customary law 
of diplomatic protection in his case. As far as I know, no attorney ever has 
been sanctioned under Rule 11 for bringing a complaint that resulted in a 
favorable court decision, and it is hard to see how Professor Oliver or anyone 
else could label as ‘‘frivolous”’ a case that was won. 


In any event, to suggest ethical impropriety on Professor D’ Amato’s part 
is to hamper his teaching effectiveness. Many students these days—although 
far too few for my taste—come to law school in hopes of contributing to 
the amelioration of the human condition and to the advancement of human 
rights worldwide. Professor D’Amato, in his writings and in his advocacy, 
is teaching these students by example. It is an example that should not be 
discouraged, least of all in the American Society of International Law and 
its Journal, 

BURNS H. WESTON* 


A REVIEWER’S CLARIFICATION 


Two decades ago, when I was Assistant Secretary of State for Inter-Amer- 
ican Affairs, John Kenneth Galbraith wrote a novel featuring a bad human 
freedoms situation in Latin America, indeed, Central America. Not a great 
novel, its chief scoundrel was a disreputable assistant secretary. I was relieved 
to get from my one-time boss at State a copy of the book, handsomely en- 
dorsed to the effect that the official depicted should not be taken to be that 
honorable public servant and reputable scholar, Covey T. Oliver. 


I would like to be able to write a similar assertion into every copy of my 
book review at 81 AJIL 445 (1987), as to the professional integrity and high 
scholarly attainments of my brother editor, Professor Anthony D’Amato. 
In a running commentary on a number of articles in a large and impressive 
Festschrift, I dealt with Professor D’Amato’s contribution in a manner that 
could mistakenly be taken as impugning his professional integrity. I intended 


4 Oliver, supra note 1, at 446. 
* The University of lowa College of Law; Board of Editors. 
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no such thing and regret any misimpression it may have caused. All I wanted 
to do was sound a prospective warning to litigators less skilled and responsible 
than he as to the risk—the increasing risk, I believe—of Rule 11 sanctions 
in certain types of suits against foreign states in national courts. Inasmuch 
as Professor D’Amato’s article dealt with a case in which no Rule 11 issue 
was involved, he did not have occasion to refer to this risk; but when as a 
reviewer I wrote at a later time, I believed that I should call attention to it. 


I respect innovation in litigation, but I do not believe there are no risks, 
especially after precedential dust begins to settle. I certainly did not intend 
to imply that Professor D’ Amato’s innovations in the Frolova case, presented 
in his contribution to the book I reviewed, were in any sense unethical. 


- Rule 11 needs more attention, in all its aspects, especially where inno- 
vations go out beyond where the legal trails end or call for disregard or 
differentiation of precedents. Professor D’Amato and I may differ, perhaps, 
as to larger policy considerations raised by the pursuit of rights under cus- 
tomary international law in national courts against foreign state defendants 
beyond, or on the cusp, of the Foreign Sovereign Immunities Act. If so, we 
should, with mutual respect, participate in or encourage further exploration. 


CovEY T. OLIVER 


Quousque Tandem o Paquete Habana 
TO THE EDITOR IN CHIEF: l 
February 23, 1987 


While going over the articles assembled under the heading of Agora in 
the October 1986 issue (80 AJIL 913 (1986)), I was surprised to discover 
that there are many scholars willing to write at length about The Paquete 
Habana,’ but few disposed to read the case from beginning to end (44 pages). 
This is unfortunate, because the lack of attention to the case as a whole 
helps to perpetuate a totally unfounded, yet slavishly honored misinterpre- 
tation of the short, but notorious clause “where there is no treaty, and no con- 
trolling executive or legislative act or judicial decision.””* 


To make my point quickly, I suggest we look at the second paragraph of 
the dissenting opinion by Chief Justice Fuller, in which two of his brethren 
concurred. It is a succinct, and what we may reasonably presume to be an 
accurate, summary of the position of the majority. He wrote: ““This court 
holds. . . [fishing vessels exempt from seizure] not because such exemption 
is to be found in any treaty, legislation, proclamation or instruction, granting it, 
but on the ground that the vessels were exempt e reason of an established 
rule of international law applicable to them . 


The Chief Justice disagreed with the majority because he was unwilling 
to hold fishing vessels exempt from capture unless the exemption could be found 
in some treaty, legislation, proclamation or instruction. Justice Gray, writing for 
the majority, obviously could have held the vessels exempt from capture 
had an exemption been provided by a treaty or other public act. But there 
was no such treaty or other public act and it is to this fact that the notorious 
clause refers; albeit by implication rather than expressly. Properly under- 
stood, it means: where there is no treaty, and no executive or legislative act 


1175 U.S. 677 (1900). 2 Id. at 700 (emphasis added). 
3 Id. at 715 (Fuller, C.J., dissenting) (emphasis added). 
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or judicial opinion, exempting fishing vessels from capture. Everything in the 
case supports this interpretation. 


First, the context. The clause appears at the end of an exhaustive review of 
the practice of states going back to the 14th century, as indicated by a quo- 
tation in medieval French from the Chronicles of Froissart (ca. 1333-1400).* 
Incidentally, I must say I much admire the knowledge of the French language 
displayed throughout the opinion by Justice Gray, for his translations of it 
are excellent. In any event, the review showed that the exemption from 
capture of fishing vessels had been provided, historically, in four ways: by 
treaty, by executive act or legislation, and by judicial decision. 


The treaties reviewed included, inter alia, one concluded in 1785 between 
the United States and Prussia. It exempted fishermen—and, my colleagues 
in the teaching business will be pleased to know, “scholars of every faculty” 
as well—from molestation or seizure.” The Treaty of Guadalupe Hidalgo 
of 1848 between the United States and Mexico contained a similar exemp- 
tion. So did a number of treaties between various European powers. The 
review also disclosed that the practice of states in exempting fishing vessels 
from capture by executive act, legislation or judicial decision had not been 
uniform and had suffered, as Justice Gray put it, “occasional setbacks.’”® 
Still, he said, the exemption had not been denied by any ination since the 
English Orders-in-Council of 1806 and 1810.’ 


In the particular case, however, there was no tréaty between the United 
States and Spain exempting fishing vessels from capture. There was no leg- 
islation doing so. There was no judicial precedent to that effect. And there 
was no “‘controlling”’ executive act, as there had been in 1846 during the 
"war with Mexico, when the Navy Department approved an order from Com- 
modore Conner to his commanders stating: “Mexican boats engaged in fish- 
ing on any part of the coast will be allowed to pursue their labors unmo- 
lested.”’® Accordingly, Justice Gray was noting as a fact the absence of any 
treaty or other public act exempting fishing vessels from capture. 


Second, the holding. There being no public act exempting the Paquete Ha- 
bana from capture, Justice Gray had to determine whether, out of the practice 
of states over some 500 years, there had grown a rule of customary inter- 
national law mandating the exemption. To this end, he examined the works 
of jurists and commentators, “‘not for the speculations of their authors con- 
cerning what the law ought to be, but for trustworthy evidence of what the 
law really is.”’ 


His examination was far ranging and covered works in English and French 
of authors from England, the United States, France, Argentina, Germany, 
Austria, Spain, Portugal and Italy.’° Justice Gray then stated: 


This review of the precedents and authorities on the subject appears 
to demonstrate that at the present day, by the general consent of the 
civilized nations of the world, and independently of any express treaty or 
other public act, it is an established rule of international law. . . that 
coast fishing vessels. . . are exempt from capture as prize of war."? 


He further stated: “This rule of international law is one which prize courts, 
administering the law of nations, are bound to take judicial notice of, and 
to give effect to, in the absence of any treaty or other public act of their own 


4175 U.S. at 689. 5 Id. at 690-91. 
ë Td. at 686. 7 Id. at 700. 
8 Id. at 696. 9 Id. at 700. 


10 Td. at 700-08. 1 Td. at 708 (emphasis added). 
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government in relation to the matter.”!? Rejecting an argument to the con- 
trary based on Brown v. United States,’ Justice Gray went on to say that the 
decision in that case appeared to confirm his position and to “repel any 
inference that coast fishing vessels, which are exempt by the general consent 
of civilized nations from capture,. . . must be condemned by a prize court, 
for want of a distinct exemption in a treaty or other public act of the Government.” ** 


Third, the text. The clause occurs in a paragraph that opens with an assertion 
justly famous: “International law is part of our law. . . .”’’ The statement, 
plain and unadorned, is powerful for its very simplicity. It appears to be a 
declaration of faith in the rule of international law by a man who sounds as 
if he honestly means what he says. Nevertheless, we are invited to believe 
he was a cynic of the first rank who, having said that international law is 
part of our law, rushed to say in the next sentence that it could be disregarded 
at will, by treaty, executive or legislative act or judicial decision. 


Indeed, this is the meaning ascribed to the clause by the judges of the 
United States Court of Appeals for the Eleventh Circuit in Garcia-Mir v. 
Meese.'® The plaintiffs claimed the benefit of a rule of customary international 
law. If words mean what they seem to mean, this rule had become, as Justice 
Gray proclaimed, “part of our law.” The Attorney General asserted, how- 
ever, that the Executive was entitled, by the terms of the clause, to act in 
the United States in disregard of the rule. The judges agreed with him, 
declaring that ‘‘public international law is controlling only ‘where there is no 
treaty and no controlling executive or legislative act or judicial decision.’ ° > 


Justice Gray would, as the saying goes, turn in his grave if, by chance, he 
came across the opinion of the court of appeals. In holding that a prize court 
had a duty to take judicial notice of a rule of customary international law, 
he relied, as I indicated earlier, on Brown v. United States. The issue there 
was, as in Garcia-Mir v. Meese, whether the Executive could act in the United 
States in disregard of customary international law. The ruling by Chief Justice 
Marshall was that, without a positive act of Congress, the Executive had no 
such authority. Justice Gray discussed the case at length,’® and it is beyond 
question that he accepted the ruling of Chief Justice Marshall as entirely 
sound. 


If we were to believe the court of appeals, Justice Gray was not only a 
cynic, but also a very clever and perfidious man who managed surreptitiously 
to give the Executive via the notorious clause the very authority that, in 
discussing Brown v. United States, he openly granted it lacked. But this is 
nonsense. Hence, the clause cannot possibly mean what the court of appeals 
says it means, and it is plainly absurd to say it confers upon the Executive 
authority to disregard international Jaw at will. And if it cannot confer au- 
thority to disregard international law at will by executive act, how could it 
confer such authority by treaty, legislative act or judicial decision? 


The sentence in which the clause appears for the first, and only, time 
reads: “For this purpose, where there is no treaty, and no controlling ex- 
ecutive or legislative act or judicial decision, resort must be had to the customs 
and usages of civilized nations. . . .’’'? What is the meaning of the words 
“for this purpose”? Their meaning is established by the previous sentence. ` 
There Justice Gray tells us that “[i]nternational law is part of our law” and 


12 Td. (emphasis added). 13 12 U.S. (8 Cranch) 110 (1814), 
14 175 U.S. at 711 (emphasis added). 15 Jd. at 700. 
16 788 F.2d 1446 (11th Cir. 1986). 11 Id. at 1453 (emphasis added). 


18 175 U.S. at 710-11. 9 Id. at 700. 
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goes on to say, “and must be ascertained and administered by the courts 

. .as often as questions of right depending upon it are duly presented for 
their determination.” Thus, the purpose of Justice Gray is to ascertain the 
international] law upon which depends “the question of right” presented to 
the Court. And what is the question of right presented to the Court? Justice 
Gray makes it clear early in his opinion: “‘[We have to consider] the question 
whether, upon the facts appearing in these records, the fishing smacks were 
subject to capture by the armed vessels of the United States during the 
recent war with Spain.’’*° 


To ascertain the international law in point, Justice Gray explains, “‘resort 
must be had to the customs and usages of civilized nations.” And it is his 
view that, “[b]y an ancient usage among civilized nations, beginning centuries 
ago, and gradually ripening into a rule of international law, coast fishing 


vessels. . . have been recognized as exempt. . . from capture as prize of 
war.”?! But Chief Justice Fuller disagreed: “I am unable to conclude that 
there is any such established international rule. . . .”?? He further stated: 


“In truth, the exemption of fishing craft is essentially an act of grace, and 
not a matter of right, and it is extended or denied as the exigency is believed 
to demand.”” As to publicists holding a contrary view, he said: “Their 
lucubrations may be persuasive, but are not authoritative.” 


It is the difference between the two views of international law that explains 
the meaning of the clause, and its presence in the sentence where it appears. 
As far as Chief Justice Fuller was concerned, fishing vessels were not ex- 
empted from capture by customary international law. Hence, such vessels 
were subject to capture unless there was a treaty, or controlling executive 
or legislative act or judicial precedent, exempting them. As far as Justice 
‘Gray was concerned, it was just the reverse. Where there was no such 
treaty, or controlling executive or legislative act or judicial decision, they 
were eae from capture nevertheless, by a rule of customary interna- 
tional law. 


I submit that this is the proper interpretation of the notorious clause. It 
remains to be seen how long (quousque tandem) judges and scholars will con- 
tinue to abuse it, and the good name of The Paquete Habana. 


JOSEPH MODESTE SWEENEY* 


THE FRANCIS DEAK PRIZE 


The AJIL Board of Editors is pleased to announce that the Francis Deak 
Prize for 1987 has been awarded to C. M. Chinkin for her article, Third- 
Party Intervention before the International Court of Justice, which appeared in 
the July 1986 issue at p. 495. Ms. Chinkin is a Senior Lecturer in Law at 
the University of Sydney. 


The prize, which honors the memory of Francis Deak, is given in rec- ' 
ognition of meritorious scholarship by younger AJIL authors. In extending 
its congratulations to Ms. Chinkin, the Board of Editors wishes once again 
to express its gratitude to the Institute for Continuing Education in Law 
and Librarianship and its President, Mr. Philip F. Cohen, through whose 
generosity an award is granted to the recipient of the prize. 


20 Id. at 686. 21 Jd. 
22 Id. at 715 (Fuller, C.J., dissenting). 233 Id. at 719. 
24 Id. at 720. 


* Eberhard P. Deutsch Professor of Public International Law, Tulane University. 


CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW 


MARIAN NASH LEICH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in International 
Law, published by the Department of State. 


DIPLOMATIC RELATIONS 
(U.S. Digest, Ch. 2, §3) 
United States~Mongolian People’s Republic 


On January 27, 1987, the Governments of the United States of America 
and of the Mongolian People’s Republic issued a joint communiqué stating 
that, following consultations between their representatives at the United 
Nations in New York, and, having confirmed their commitment to the prin- 
ciples of equality, noninterference in each other’s internal affairs, mutual 
respect and mutual benefit, they had decided to establish diplomatic relations, 
at the ambassadorial level, effective on that date. 

On the same day, Secretary of State George P. Shultz and the Permanent 
Representative of the Mongolian People’s Republic to the United Nations, 
Gendengiin Nyamdoo, signed a Memorandum of Understanding between 
the two Governments concerning facilitation of the work of their diplomatic 
missions. Establishing the framework for the new relationship, the Memo- 
randum of Understanding set out six principal points. 

First, the two Governments would provide all assistance for the early 
establishment and performance of the functions of diplomatic missions in 
their respective capitals in accordance with international law and practice, 
with ambassadors to be exchanged upon conclusion of adequate adminis- 
trative arrangements. 

Second, diplomatic relations were to be governed by the 1961 Vienna 
Convention on Diplomatic Relations (to which both states are party), with 
questions not expressly covered by its provisions to be governed by rules of 
customary international law. The number of personnel, including both dip- 
lomatic and nondiplomatic personnel within the meaning of Article 1(a)- 
(g) of the Convention, should not exceed 20. 

Third, the conduct of consular relations would be discussed at the earliest 
practicable time, and in the interim, receiving-country authorities must notify 
the consular post or embassy of the arrest or detention in custody of a send- 
ing-state citizen within 72 hours and must permit consular access to the 
arrested or detained citizen within 24 hours of such notification. 

Fourth, the two Governments would facilitate the early acquisition or 
construction and occupancy of mutually satisfactory embassy premises and 


* Office of the Legal Adviser, Department of State. 
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accommodations for embassy personnel, being guided by the principles of 
reciprocity and equitable cost. ‘The terms and conditions of any construction 
were to be established in separate agreements. 

Fifth, in accordance with Article 27 of the Vienna Convention on Dip- 
lomatic Relations, both Governments agreed to the use of wireless trans- 
mitters by the respective embassies for official communication, subject to 
compliance with the receiving state’s laws. 

Sixth, the two Governments on a beneficial and practical basis would seek 
to develop trade, travel and cultural exchange between the two countries.’ 


DIPLOMATIC PRIVILEGES AND IMMUNITIES 
(U.S. Digest, Ch. 4, §1) 
Bank Accounts 


In a circular note to the Chiefs of Mission at Washington, dated March 
25, 1987, Secretary of State George P. Shultz, directing their attention to 
the relevant articles of the 1961 Vienna Convention on Diplomatic Relations 
and of the 1963 Vienna Convention on Consular Relations,’ set out the 
United States Government’s position, that the use of the premises or other 
property of diplomatic missions or consular posts to engage in commercial 
activity (other than that incidental to the maintenance and operation of the 
mission or post, or incidental to the performance of diplomatic or consular 
functions) is incompatible with the status of such establishments. 

The circular note stated, further, that in this regard the United States 
Government’s view was that “the use of bank accounts belonging to or held 
by diplomatic missions or consular posts for commercial transactions unre- 
lated to the maintenance, operation, or performance of diplomatic or con- 
sular functions, is not compatible with the status of the missions or posts,” 
or with the privileges and immunities accorded for the efficient performance 
of diplomatic and consular functions. 

The note continued: 


Accordingly, the Chiefs of Mission are reminded of the obligation to 
ensure that bank accounts belonging to or held by diplomatic missions 
or consular posts are not used for commercial activities. If the sending 
state desires that a bank account be established for such activities, the 
diplomatic mission or consular post should establish the account in the 


! Dept. of State Files L/T; Dept. of State File No. P87 0059-0773. 

' Article 3 of the Vienna Convention on Diplomatic Relations, done Apr. 18, 1961, 23 UST 
3227, TIAS No. 7502, 500 UNTS 95, and Article 5 of the Vienna Convention on Consular 
Relations, done Apr. 24, 1963, 21 UST 77, TIAS No. 6820, 596 UNTS 261, describe the 
functions of diplomatic missions and of consular posts. 

Article 41(3) of the Convention on Diplomatic Relations provides: ‘The premises of the 
mission must not be used in any manner incompatible with the functions of the mission as laid 
down in the present Convention or by other rules of general international law or by any special 
agreements in force between the sending and the receiving State.” Article 55 of the Convention 
on Consular Relations imposes a corresponding obligation upon consular establishments. 
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name of the agency or enterprise of the sending State that will engage 
in such activity and not in the name of the mission or post. 


The United States Government takes seriously any violation of the 
general prohibition on such uses of the premises and property of the 
mission or post. Disregard of this requirement in respect to bank ac- 
counts may jeopardize the special status accorded those accounts by 
the United States under the Vienna Conventions and general principles 
of international law. ‘The Department requests the cooperation of the 
Chiefs of Mission in assuring that this requirement will be strictly com- 
plied with in the United States.” 


SOVEREIGN IMMUNITY 
(U.S. Digest, Ch. 6, §7) 
Judicial Determinations of Immunity and Department of State’s Role 


An editorial in the Wall Street Journal on December 31, 1986 commented 
on the role of the Department of State in two cases involving the Soviet 
Union that are pending before United States courts. The first, Gregorian v. 
Izvestia,* involves alleged breach-of-contract claims against certain Soviet 
instrumentalities, as well as a claim of “commercial libel” against the USSR 
and its official newspaper organ, Izvéstia. Default judgments were taken 
against the Soviet defendants on June 27, 1986, and an order in aid of 
execution was issued on October 14, 1986.* The second case, Von Dardel v. 
Union of Soviet Socialist Republics,’ was brought by the half-brother and by 
the legal guardian of Raoul Wallenberg, alleging that Soviet treatment of 
Wallenberg violated international law, international agreements and United 
States laws. There the court granted the plaintiffs’ motion for default judg- 
ment on October 15, 1985, and, as amended on November 7, 1985, directed 
the Soviet Union to produce the person of Wallenberg or his remains within 
60 days, to provide the court with any documents or information in its 
custody pertaining to Wallenberg and to pay the plaintiffs compensatory 
damages of $39 million. Subsequently, on April 28, 1986, the plaintiffs 
moved for an order of civil contempt against the Soviet Union and for 
imposition of a fine against it of $50,000 per day, to rise by a factor of two 


? Dept. of State File No. P87 0055-1044. 

1 No. 85-0100-KN (C.D. Cal. filed Jan. 7, 1985, as amended Apr. 9, 1985). 

? The statement of interest filed by the United States in Gregorian, supporting motions by 
V/O Medexport and V/O Licensintorg to vacate the default judgment and to stay execution 
proceedings pending disposition of the case on the merits, may be found, also, at Dept. of State 
File No. P87 0059-1198. The supplemental] statement of interest filed by the United States, 
urging dismissal of the plaintiffs’ claims for libel, may be found, also, at id., No. P87 0059- 
1273. On Apr. 5, 1987, District Judge David V. Kenyon denied the motion of defendants to 
set aside the default judgment as to the contract claims and granted their motion to set aside 
the default judgment as to libel, dismissing the libel claim. The court’s order may be found, 
also, at id., No. P87 0059-1290. 

3 623 F.Supp. 246 (D.D.C. 1985). 
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every 2 weeks to a maximum of $1 million per day, whereupon the court 
on October 29, 1986 requested the views of the Department of State.* 

On January 28, 1987, the Wall Street Journal published further comment 
on the Gregorian case on its editorial page. — 

The Legal Adviser of the Department of State, Abraham D. Sofaer, re- 
sponding to “inaccurate and misleading assertions” in both pieces, discussed 
the participation of the U.S. Government in each case—as well as its ongoing 
efforts to convince foreign officials to present sovereign immunity challenges 
directly to courts through counsel—in a letter published in the Wall Street 
Journal on February 12, 1987. The major portion follows: 


The State Department is not representing the Soviet Union, nor 
invoking sovereign immunity on its behalf. The United States role is 
limited to that which the executive has played since passage of the 
Foreign Sovereign Immunities Act in 1976. At that time, while ac- 
knowledging that immunity decisions henceforth were to be made un- 
der the Act by the courts, the Department noted that the United States 
would maintain a continuing interest in the interpretation of the Act 
because of foreign policy implications, and would continue to comment 
on such issues. Since then, the United States has repeatedly presented 
its views to courts. Determinations of sovereign immunity are made 
exclusively by the courts, however, and not solely on the basis of United 
States Government representations. 


The United States does not appear on behalf of foreign governments, 
but seeks to convince them that they should appear and present any 
defenses, including sovereign immunity, directly to the courts. When 
we succeed in persuading them to do so, we often ask the court to set 
aside default judgments and hear their claims. Courts have recognized 
that, where possible, cases should be decided on the merits. The courts 
have evidenced an even stronger presumption against default e 
in cases involving foreign states and the important principle of sovereign 
immunity. Courts have often vacated default judgments entered after 
a foreign country had initially failed to appear. 


4 The statement of interest filed by the United States on Dec. 8, 1986 in Von Dardel v. 
Union of Soviet Socialist Republics, Civ. No. 84-0353 (D.D.C. filed Apr. 28, 1986)—the 
Wallenberg case—expressed the view that the exercise by the court of its contempt powers in 
the case would be inappropriate because (1) it would be inconsistent with the purposes of the 
Foreign Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611 (1982)) and would 
be ineffective, and (2) a serious question existed concerning the validity of the underlying 
judgment. The statement of interest may be found, also, at Dept. of State File No. P87 0062- 
1389. A supplemental statement of interest, filed on Feb. 5, 1987 following oral argument on 
Dec. 22, 1986, supported the position that jurisdiction for purposes of execution and attachment 
is not coextensive with jurisdiction to entertain an action. The supplemental statement of interest 
may be found, also, at Dept. of State File No. P87 0062-1375. 

See also Jackson v. People’s Republic of China, 596 F.Supp. 386 (N.D. Ala. 1984), affd, 794 
F.2d 1490 (11th Cir.), reh’g denied, 801 F.2d 404 (11th Cir. 1986), cert. denied, 107 S.Ct. 1371 
(1987); and Siderman de. Blake v. Republic of Argentina, No. CV 82-1772-RMT (C.D. Cal. 
Mar. 7, 1985). 
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Some states refuse to appear, however, believing they are immune 
from suit. The court then may be called on to enter a default judgment. 
Although the Foreign Sovereign Immunities Act prohibits the court 
from entering a default judgment unless the claimant offers satisfactory 
evidence, the court has before it only the arguments of one party. 
Under those circumstances, the United States may present its views at 
the request of the court, or because an issue being litigated is of sig- 
nificance to the application of the Foreign Sovereign Immunities Act. 


The United States became involved in the Gregorian case in part 
because counsel for Mr. Gregorian asked help in getting the Soviet 
Union to respond. After discussion between the State Department and 
the Soviet Embassy, two of the Soviet state-owned commercial defend- 
ants [V/O Medexport and V/O Licensintorg] agreed to retain private 
United States counsel to appear on their behalf. The United States 
then asked that the court set aside the default judgment and consider 
the arguments of the Soviet defendants on the merits, meanwhile sus- 
pending enforcement. If the court decides to grant this relief, it may 
still enter a decision in favor of the plaintiff on one or more claims. 


Nor does the Department support the Soviet Union in dismissing 
the case. The United States holds that Congress did not intend to pro- 
vide jurisdiction over libel actions. This is a general issue under the 
Foreign Sovereign Immunities Act in which the United States has an 
independent interest. We have not submitted any views, however, on 
the contractual aspects of the dispute. Moreover, before the Govern- 
ment submitted views on libel jurisdiction, I offered to try to assist Mr. 
Gregorian’s attorney in resolving this case short of farther litigation. 
My offer was declined. 


In the Wallenberg case, the district court entered a default judgment 
in November 1985 that directed the Soviet Union, among other things, 
to produce Mr. Wallenberg or his remains within 60 days and to pay 
$39 million in damages. When the Soviet Union did not comply, plain- 
tiffs filed a motion to hold it in contempt. Recognizing that entry of 
such an order would involve important foreign relations issues, the 
court sought the views of the United States. 


We responded that the exercise of the contempt power in that case 
would be inconsistent with the purposes of the Foreign Sovereign Im- 
munities Act, and would be ineffective. We also advised the court that 
it should not find the Soviet Union in contempt, because the court 
lacked jurisdiction under the Foreign Sovereign Immunities Act to 
enter its original decision. We noted that the United States ‘‘abhors 
the Soviet Union’s unjust imprisonment of Wallenberg” and continues, 
through government channels, to seek a full accounting of his fate. 


Interpretations of those aspects of the Foreign Sovereign Immunities 
Act on which the Government has commented in these and other cases 
have general application to litigation.. . . [W]e must act evenhandedly 
in matters involving justice in our courts. This means doing no more 
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for the Soviets than we would do for another state, but also doing no 
less. 


NUCLEAR ACCIDENTS: NOTIFICATION AND ASSISTANCE 
(U.S. Digest, Ch. 10, §8) 
IAEA Conventions 


On March 23, 1987, President Ronald Reagan forwarded to the Senate 
for advice and consent to ratification two Conventions that had been adopted 
by consensus at Vienna on September 26, 1986, at the conclusion of a Special 
‘Session of the General Conference of the International Atomic Energy 
Agency: the Convention on Early Notification of a Nuclear Accident and 
the Convention on Assistance in the Case of a Nuclear Accident or Radio- 
logical Emergency. Secretary of Energy John S. Herrington had signed both 
Conventions for the United States on the same date, subject to ratification 
and a U.S. declaration as to each. 

In the wake of the nuclear accident at Chernobyl on April 26, 1986, 
President Reagan had proposed at the Tokyo Economic Summit (May 4-6, 
1986), and the other heads of government had agreed, that it was urgent 
to elaborate “‘an international convention committing the parties to report 
and exchange information in the event of nuclear emergencies or accidents 
having potential transboundary consequences.”' The United States had 
proposed a convention on nuclear safety cooperation earlier, in 1981, which 
would have included notification requirements for certain accidents and a 
framework for emergency assistance in the event of such an accident. The 
international community, not then prepared to negotiate conventions on 
the subject matter, agreed, nevertheless, on two sets of corresponding 
guidelines.* These formed the basis of the drafts prepared by the Interna- 
tional Atomic Energy Agency Secretariat for a meeting of government ex- 
perts, convened by the IAEA Board of Governors at Vienna (July 21—August 
15, 1986), to draft the two Conventions. The meeting of experts reached 
consensus on the texts subsequently considered by the Special Session of the 
IAEA General Conference. 

President Reagan’s letter of transmittal to the Senate was accompanied 
by a report on the two Conventions from Secretary of State George P. Shultz, 
dated March 10, 1987, which reads in principal part as follows: 


Convention on Early Notification of a Nuclear Accident.—-The convention 
requires state parties to the convention to notify affected states and 


5 Wall St. J., Feb. 12, 1987, at 25, cols, 1-2. 

1! Statement on the Implications of the Chernobyl Nuclear Accident, May 5, 1986, 22 WEEKLY 
Comp. Pres. Doc. 584 (May 12, 1986); DEPT. ST. BULL., No. 2112, July 1986, at 4. 

Guidelines for Mutual Emergency Assistance Arrangements in Connection with a Nuclear 
Accident or Radiological Emergency, IAEA Doc. INFCIRC/310 (1984); Guidelines on Re- 
portable Events, Integrated Planning and Information Exchange in a Transboundary Release 
of Radioactive Material, IAEA Doc. INFCIRC/321 (1985). 
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the IAEA of certain nuclear accidents and to provide and update spec- 
ified basic information relevant to minimizing the radiological conse- 
quences in affected states. 


Under article 1, the convention applies in defined circumstances to 
any accident involving the following facilities or activities of a state 
party or of persons or legal entities under its jurisdiction or control; 
any nuclear reactor; any nuclear fuel cycle facility; any radioactive waste 
management facility; the transport and storage of nuclear fuels or ra- 
dioactive wastes; the manufacture, use, storage, disposal and transport 
of radioisotopes for agricultural, industrial, medical and related sci- 
entific and research purposes; and the use of radioisotopes for power 
generation in space objects. The circumstances are that the accident is 
one (a) from which a release of radioactive material occurs or is likely 
to occur, (b) which has resulted or may result in a transboundary release 
of that material, and (c) where the transboundary release could be of 
radiological safety significance for another state. 


Article 2 requires that the state party referred to in article 1 forthwith 
notify those states which are or may be physically affected and the 
IAEA of the accident, its nature, the time of its occurrence and its 
exact location where appropriate. That state party must also promptly 
provide affected states and the IAEA the available information relevant 
to minimizing radiological consequences specified in article 5. In the 
case of an accident which occurs in a location that could have resulted 
in reporting obligations for two state parties, the responsibility for re- 
porting is unambiguously defined to lie with the state with jurisdiction 
over the nuclear facility involved. This avoids multiple reporting re- 
sponsibilities for the same accident, with the possibility of confusion or 
controversy at a time of crisis, and insures that the one state which best 
knows about the nature and development of the accident has the re- 
porting responsibility. 


While the reporting obligations in the convention apply to a wide 
range of civil and military facilities and activities, they do not apply to 
accidents involving nuclear weapons, nuclear weapon components, ca- 
pabilities, operations or plans, or plans for testing, storage, transpor- 
tation or recovery of such weapons or components, and related nuclear 
materials. However, article 3 provides that nuclear accidents other than 
those specified in article 1 may be notified at a state party’s discretion 
with a view to minimizing radiological consequences. In this regard, 
Secretary Herrington reafhrmed longstanding U.S. policy at the Special 
Session of the IAEA General Conference: “The United States will. . . 
voluntarily provide notification with respect to any other nuclear ac- 
cident which has or may have transboundary effects of radiological 
safety significance.’’ Similar statements concerning voluntary notifi- 
cation.were also made by the other nuclear-weapons states. 


Article 4 requires that the IAEA inform state parties, member states, 
other states that may be physically affected and relevant international 
intergovernmental organizations of the notification of the accident and, 
upon request, provide them with the information made available under 
article 5 about the accident. The IAEA role under article 4 of the 
notification convention was intentionally limited to the reception and 
transmission of information subsequent to an accident within the scope 
of article 1, consistent with the IAEA Statute. 
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Article 5 specifies the information to be provided. It recognizes, 
however, that a state should not delay providing information if some 
data are lacking, and thus calls for the data ‘‘as then available,” to be 
supplemented at appropriate intervals by further relevant information. 


_ The information to be provided is: the time, exact location where ap- 


propriate, and nature of the accident; the facility or activity involved; 
the assumed or established cause and the foreseeable relevant devel- 
opment of the accident; the general characteristics of the release; rel- 
evant meteorological and hydrological conditions; results of relevant 
environmental monitoring; off-site protective measures taken or 
planned; and the predicted behavior of the release. The information 
may be used without restriction unless specifically provided in confi- 
dence. There is no obligation requiring that classified or controlled 
information be provided. 


Article 6 requires a reporting state to respond promptly, as far as 
practicable, to a request for further information or consultation by an 
affected state party with a view to minimizing the radiological conse- 
quences in that state. 


Under article 7, each state party is required to make known to the 
IAEA and to other state parties its competent authorities and point of 
contact for issuing and receiving notification and information under 
the convention. The points of contact and a focal point in the IAEA 
must be available continuously. The IAEA is required to maintain an 
up-to-date list of the national authorities and points of contact and to 
disseminate it appropriately. 


Article 8 was inserted at the request of African states concerned 
about South Africa’s unsafeguarded nuclear program. It calls upon the 
IAEA, if requested by a state party that does not have nuclear activities 
and borders on a state that does but is not a party, to conduct inves- 


- tigations into the feasibility and establishment of an appropriate radia- 


tion monitoring system to facilitate achievement of the objectives of 
the convention. This and other aspects of assistance to be provided by 
the IAEA are to be carried out consistently with the IAEA’s statute 
and thus confined to peaceful uses applications. 


Article 9 recognizes that state parties, in furtherance of their mutual 
interests, may consider, where deemed appropriate, bilateral or mul- 
tilateral arrangements relating to the subject of the convention. No 
obligation to enter into such arrangements is created. Article 10 pro- 
vides that the convention does not affect previous agreements or future 
agreements concluded in accordance with its object and purpose. 


Article 11 concerns dispute settlement. Paragraph 2 establishes pro- 
cedures for compulsory arbitration or submission to the International 
Court of Justice. Paragraph 3 allows a state to declare it is not bound 
by these procedures. Because the convention covers certain military 
nuclear activities, and because these procedures provide a potential 
role for the International Court, the United States made a declaration 
under paragraph 3 upon signature of the convention, and this decla- 
ration should be repeated upon ratification. The declaration is attached 
to the text of the convention. This will ensure that no third party can 
require the United States to provide information about military facilities 
or activities that we deem is not required under the convention. 
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The convention was opened for signature at the IAEA in Vienna 
on September 26, 1986 (article 12). A special provision permits the 
European Atomic Energy Community to become a party (paragraph 
5 of article 12). The convention entered into force internationally, on 
October 27, 1986, since three states expressed consent to be bound 
on September 26, 1986. It will enter into force for each additional 
adhering state 30 days after that state expresses its consent to be bound 
(paragraphs 3 and 4 of article 12). A procedure for amendment of the 
convention is provided (article 14). 


A state party may denounce the convention by written notice, ef- 
fective one year following the date the notification is received by the 
depositary (article 15). The Director General of the IAEA is the de- 
positary of the convention, charged with the duty of notifying all states 
of all significant developments concerning the convention (article 16). 


Article 13 permits a state to declare it will apply the convention 
provisionally. The United States did not make such a declaration, pre- 
ferring to await advice and consent to ratification by the Senate. Sec- 
retary Herrington did, however, state at the Special Session of the 
IAEA General Conference: “Pending ratification by the United States 
of the Convention on Early Notification of a Nuclear Accident, the 
United States will, in the event of a nuclear accident that would be 
covered by article 1 of the convention, voluntarily notify states that 
are or may be physically affected and the IAEA, and will voluntarily 
provide them available information relevant to minimizing the radio- 
logical consequences.” 


Convention on Assistance in the Case of a Nuclear Accident or Radiological 
Emergency.—The assistance convention establishes a framework under 
which a state party may provide assistance to another state party in the 
event of a nuclear accident or radiological emergency. It does not re- 
quire any state party to offer, provide or accept assistance. Two of the 
articles described below have provisions which permit opting out. In 
his statement upon signing the convention on behalf of the United 
States, Secretary Herrington said: “It will facilitate U.S. offers of as- 
sistance if other nations accept all the provisions of these articles.” 


Article 1 contains a number of general statements, which are given 
specific effect in the subsequent articles in the convention. Paragraph 
1 makes clear that in the event of a nuclear accident or radiological 
emergency, state parties shall cooperate as specified in the other pro- 
visions of the convention. Paragraph 2 makes it clear that if states parties 
deem it in their mutual interest, they may carry out such cooperation 
through bilateral or multilateral arrangements as well. 


Under article 2, a state party in need of assistance may call for such 
assistance from any other state party and from the IAEA. Each state 
to which such a request is addressed undertakes promptly to decide 
and notify the requesting state party whether it is in a position to render 
the assistance requested and the scope and terms of the assistance that 
might be rendered. State parties are asked, to the extent possible, to 
tell the IAEA in advance what assistance they might be willing to provide 
and on what terms. In keeping with these provisions and those of article 
7, the United States declared at the time of signing that reimbursement 
of costs is among the terms of assistance it may provide unless the 
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United States explicitly specifies otherwise or waives reimbursement. 
This declaration should be repeated upon ratification. The declaration 
is attached to the text of the convention. 


Article 3 deals with the direction and control of assistance. Unless 
otherwise agreed, the overall direction and control is the responsibility 
of the requesting state within its territory, but the assisting party is 
called upon to designate a person in charge of immediate operational 
supervision over assisting personnel and their equipment. The request- 
ing party is to provide local facilities to the extent possible. The own- 


ership of equipment and materials used in the assistance is not affected. 


Under article 4, each state party is required to make known to the 
IAEA and to other state parties its competent authorities and point of 
contact for making and receiving requests for assistance and for ac- 
cepting offers of assistance. The points of contact and a focal point in 
the IAEA must be available continuously. The IAEA is required reg- 
ularly and expeditiously to disseminate this information appropriately. 


Article 5 requests the [AEA’s assistance acting within its statute. It 
is to collect and disseminate information on the types of assistance that 
could be made available in the event of a nuclear accident or radiological 
emergency. It is to assist a state party or member state that so requests 
in the preparation of emergency plans and appropriate legislation, de- 
veloping appropriate training, radiation monitoring, and other matters. 
The IAEA is to make available to such states appropriate resources 


‘allocated for the purpose of conducting an initial assessment of the 


accident or emergency and to offer its good offices to such states in the 


event of a nuclear accident. It is to establish appropriate liaison with 


other international organizations on relevant matters. The [AEA con- 
ducts many of these activities already. In his final statement at the 
meeting at which the convention was negotiated, the leader of the U.S. 
delegation said he was gratified that this convention would not of itself 
result in requirements for additional resources for the [AEA and that 
it solidifies the role of the Agency in the area of nuclear safety. As 
noted above, this and other aspects of assistance to be provided by the 
IAEA are to be confined to peaceful uses applications and carried out 
in a manner consistent with the IAEA Statute. 


Under article 6, the requesting state and assisting party are required 
to protect information that becomes available to either of them in con- 
nection with the assistance. During the negotiation, the United States 
made clear that this provision called for protection of information in 
accordance with the national law of each state party. Article 6 further 
says that this information shall be used exclusively for the purpose of 
the agreed assistance program. It calls upon the assisting party to make 
every effort to coordinate with the requesting state before releasing 
information to the public on the assistance that is provided. 


Article 7 establishes a legal right to reimbursement of costs where 
assistance is provided on that basis. It makes clear that an assisting party 
may decide to offer assistance without costs—and lists factors to be 
taken into account when considering whether to make such an offer— 
and that reimbursement may be waived after the fact. The declaration 
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mentioned in the discussion of article 2 makes clear the United States 
position on these matters. 


Article 8 provides for ‘‘functional’’ privileges and immunities for 
the personnel of the assisting state (paragraph 1). Paragraphs 2 and 3 
contain an elaboration of the key privileges and immunities that should 
be provided under this functional concept, relating to immunity from 
arrest, detention and legal process, exemption from taxes and duties, 
and immunity from seizure, requisition or attachment of property. A 
state may declare it is not bound by the specifics of paragraphs 2 and 
3. Since the United States will normally be the assisting party, it is 
clearly in the U.S. interest for other states that become parties not to 
opt out of these provisions. To encourage this result, it is recommended 
that the United States accept those provisions but make clear that it 
will not be bound with respect to any party that opts out. The United 
States made such a “reciprocity” declaration upon signing which should 
be repeated upon ratification. The proposed text is attached. It should 
be noted that paragraph 6 of article 8 makes explicit that nothing in 
the article requires a requesting state to provide its nationals or per- 
manent residents any privileges and immunities. 


Article 9 calls upon state parties to seek to facilitate transit of assisting 
personnel, equipment and property through their territories. 


Paragraph 1 of article 10 requires state parties to cooperate in order 
to facilitate the settlement of claims and legal proceedings under the 
article. Paragraph 2 provides an assisting party and personnel acting 
on its behalf certain basic protections from legal proceedings and lia- 
bility that may arise out of the assistance that is provided. Unless oth- 
erwise agreed, the requesting state is required, with respect to death 
or injury of persons, damage to or loss of property, or damage to the 
environment caused within its territory in the course of the assistance: 
(a) not to bring legal proceedings against the assisting party, (b) to deal 
with third party claims, (c) to hold the assisting party harmless in regard 
to such claims, and (d) to compensate the assisting party for death of 
or injury to its personnel or loss of or damage to its equipment—except 
in the case of wilful [sic] misconduct. As with article 8(2) and (3), there 
is an opt out provision for thisparagraph. A state may declare it is not 
bound by paragraph 2 of article 10 or that it will not apply that para- 
graph in cases of gross negligence. 


As noted above, since the United States will normally be the assisting 
party, it is clearly in the U.S. interest for other. states that become 
parties not to opt out of this provision. To encourage this result, it is 
recommended that the United States accept these provisions but make 
clear that it will not be bound with respect to any party that opts out. 
The United States made such a “‘reciprocity” declaration upon signing 
which should be repeated upon ratification. The proposed text is at- 
tached. It should be noted that paragraph 3 of article 10 provides that 
the article shall not prevent compensation or indemnity available under 
any applicable international agreement or national law of any state. 
Paragraph 4 makes explicit that nothing in the article requires a re- 
enne state to apply paragraph 2 to its nationals or permanent res- 
idents. 
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Under article 11, the requesting state or assisting party may at any 
time, after appropriate consultations and written notification, request 
termination of the assistance action. 


Article 12 provides that the convention does not affect previous 
_ agreements or future agreements concluded in accordance with its ob- 
ject and purpose. 


Article 13 concerns dispute settlement. Paragraph 2 establishes pro- 
cedures for compulsory arbitration or submission to the International 
Court of Justice. Paragraph 3 allows a state to declare it is not bound 
by these procedures. As with the notification convention, the United 
States made such a declaration upon signature of the convention, and 
this declaration should be repeated upon ratification. The proposed 
text is attached. 


The convention was opened for signature at the IAEA in Vienna 
‘on September 26, 1986 (article 14). A special provision permits the 
European Atomic Energy Community to become a party (paragraph 
5 of article 14). The convention entered into force internationally on 
February 26, 1987, and will enter into force for each additional state 
adhering to it 30 days after that state expresses its consent to be bound 
(paragraphs 3 and 4 of article 14). A procedure for amendment of the 
convention is provided (article 16). A state party may denounce the 
convention by written notice, effective one year following the date the 
notification is received by the depositary (article 17). The Director 
General of the IAEA is the depositary of the convention, charged with 
the duty of notifying all states of all significant developments concerning 
the convention (article 18). 


Article 15 permits a state to declare it will apply the convention 
provisionally. ‘The United States did not make such a declaration, since 
ratification of the convention as a treaty with the advice and consent 
of the Senate is required under United States domestic law for the 
United States to be able to implement articles 8 and 10 fully.° 


The Declaration on the Part of the United States of America with Respect 
to the Convention on Early Notification of a Nuclear Accident reads: ‘‘As 
provided for in paragraph 3 of article 11, the United States declares that it 
does not consider itself bound by either of the dispute settlement procedures 
provided for in paragraph 2 of that article.’’* 

The Declaration on the Part of the United States of America with Respect 
to the Convention on Assistance in the Case of a Nuclear Accident or Ra- 
diological Emergency reads: 


In accordance with paragraph[s] 3 and 4 of article 2 and paragraph 
2 of article 7, the United States declares that reimbursement of costs 
‘is among the terms of assistance it may provide unless the United States 
explicitly specifies otherwise or waives reimbursement. 


With respect to any other State Party that has declared pursuant to 
paragraph 9 of article 8 that it does not consider itself bound in whole 


3 S. TREATY Doc. 4, 100th Cong., 1st Sess., at VI-XI (1987). 
4 Id. at 6. 
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or in part by paragraph 2 or 3, the United States declares pursuant to 
paragraph 9 that in its treaty relations with that State the United States 
does not consider itself bound by paragraphs 2 and 3 to the same extent 
provided in the declaration of that other State Party. 


With respect to any other State Party that has declared pursuant to 
paragraph 5 of article 10 that it does not consider itself bound in whole 
or in part by paragraph 2 or that it will not apply paragraph 2 in whole 
or in part in cases of gross negligence, the United States declares pur- 
suant to paragraph 5 that in its treaty relations with that State the 
United States does not consider itself bound by paragraph 2 to the 
same extent as provided in the declaration of that other State Party. 


As provided for in paragraph 3 of article 13, the United States de- 
clares that it does not consider itself bound by either of the dispute 
settlement procedures provided for in paragraph 2 of that article.” 


5 Id. at 16. 


JUDICIAL DECISIONS 


MONROE LEIGH 


Immigration law—asylum—well-founded fear of persecution 


IMMIGRATION AND NATURALIZATION SERVICE v. CARDOZA-FONSECA. 107 
S.Ct. 1207. 
U.S. Supreme Court, March 9, 1987. 


Respondent, a citizen of Nicaragua illegally in the United States, petitioned 
the U.S. Immigration and Naturalization Service (INS) for a withholding of 
deportation under section 243(h) of the Immigration and Nationalization 
Act (Act or INA), 8 U.S.C. §1253(h), and for asylum as a refugee under 
section 208(a) of the Act, 8 U.S.C. §1158(a) (1982). The Immigration Judge 
found that respondent had not established a clear probability of persecution 
if returned to Nicaragua and therefore rejected her petition for withholding 
of deportation and her petition for asylum. The Board of Immigration Ap- 
peals (BIA) agreed with the finding of the Immigration Judge and respondent 
appealed. The U.S. Court of Appeals for the Ninth Circuit found that the 
Immigration Judge and BIA had erred in applying the narrow “clear prob- 
ability of persecution” standard to respondent’s request for asylum. The 
U.S. Supreme Court affirmed and held: applicants for asylum need not es- 
tablish a clear probability of persecution if deported. 

U.S. immigration laws provide two means for an alien who fears perse- 
cution in his home country to avoid deportation from the United States. 
First, the alien can apply for a withholding of deportation under section 
243(h) of the INA. To receive relief under section 243(h), the alien must 
demonstrate that “ ‘it is more likely than not that [he or she] would be subject 
to persecution’ ” in the country to which he or she would be returned.’ An 
alien who makes this showing is automatically entitled to a withholding of 
deportation. The second means of avoiding deportation is to apply for asylum 
under section 208(a) of the INA. To be eligible under section 208(a), the 
alien need only demonstrate that he is unwilling to return to his home country 
because of a well-founded fear of persecution on account of race, religion, 
nationality, membership in a particular social group, or political opinion. 
However, an alien who satisfies this standard only becomes eligible for a 
discretionary grant of asylum by the Attorney General. The INS has con- 
sistently taken the position that while the section 243(h) and section 208(a) 
standards are literally different, as a practical matter, the only way a petitioner 
can establish a well-founded fear of persecution is to prove a clear probability 
of persecution.” Respondent in this case argued that the standards governing 
eligibility for asylum under section 208(a) are far broader and more generous 


! 107 S.Ct. 1207, 1209 (quoting INS v. Stevic, 467 U.S. 407, 429-30 (1984)). 
2 107 S.Ct. at 1212. 
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than the standards governing withholding of deportation under section 
243(h). The Supreme Court agreed. 

To reach its conclusion, the Supreme Court relied primarily upon the 
ordinary and obvious meaning of the relevant statutory language. The Court 
noted that ‘“‘the reference to ‘fear’ in the §208(a) standard obviously makes 
the eligibility determination turn to some extent on the subjective mental 
state of the alien.” Refusing to ignore the “linguistic” difference between 
the words ‘“‘well-founded fear” and “clear probability,” the Court concluded 
that the applicant’s fear of persecution can be well founded even when there 
is less than a 50 percent chance that the persecution will actually take place.’ 

‘In contrast, the ‘‘ ‘would be threatened’ language of §243(h) [withholding 
of deportation] has no subjective component, but instead requires the alien 
to establish by objective evidence that it is more likely than not he or she 
will be subject to persecution upon deportation.” 

The Court found further support for its finding that the standards differed 
in the legislative history of the INA. First, the Court concluded that when 
Congress enacted section 208(a) in 1980, it intended to establish the same 
standard for asylum applicants in the United States as already existed for 
conditional entry applicants fleeing Communist-dominated areas or the 
Middle East. The INS itself had acknowledged prior to 1980 that the con- 
ditional entry standard was substantially broader than the objective standard 
under section 243(h). Second, the Court noted that by enacting section 
208(a), Congress clearly intended to bring U.S. asylum practice into con- 
formity with the 1967 United Nations Protocol Relating to the Status of 
Refugees,’ to which the United States had acceded in 1968.’ After examining 
various international law sources, the Court concluded that “[t]here is simply 
no room in the United Nations’ definition for concluding that because an 
applicant only has a 10% chance of being shot, tortured, or otherwise per- 
secuted, that he or she has no ‘well-founded fear’ of the event happening.’’® 
Finally, the Court observed that when Congress enacted section 208(a) in 
1980, it rejected a provision that would have prevented the Attorney General 
from granting asylum under section 208(a) to aliens unable to meet the 
stricter standard of section 243(h).° 

Although the Court found that a well-founded fear of persecution may 


* Id. at 1212-13. 
* To illustrate this principle, the Court cited with approval a hypothetical suggested by A. 
Grahl-Madsen, an authority on refugee law: 


Let us. . . presume that it is known that in the applicant's country of origin every tenth 
adult male person is either put to death or sent to some remote labor camp. . . . In such 
a case it would be only too apparent that anyone who has managed to escape from the 
country in question will have “well-founded fear of being persecuted” upon his eventual 
return. 


Id. at 1213 (quoting 1 A. GRAHL-MADSEN, THE STATUS OF REFUGEES IN INTERNATIONAL LAW 
180 (1966)). 

* 107 S.Ct. at 1212. 

8 Done Jan. 31, 1967, 19 UST 6223, TIAS No. 6577, 606 UNTS 267. 

7107 S.Ct. at 1216. 8 Id. at 1217. 

9 Id. at 1218-19. 
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be demonstrated if there is less than a 50 percent chance of persecution, 
the Court expressly refused to define ‘‘well-founded fear” more specifically. 
Instead, the Court concluded that the “ambiguity” in the standard ‘‘can 
only be given concrete meaning through a process of case-by-case adjudi- 
cation” by the administrative agency."° 

Justice Blackmun concurred with the majority opinion, but wrote a sep- 
arate opinion sharply critical of the INS in. which he emphasized his ‘“‘un- 
derstanding that, in its opinion, the Court has directed the INS to the ap- 
propriate sources from which the agency should derive the meaning of the 
‘well-founded fear’ standard.”’*’ These sources principally include the “rich 
history of interpretation [of the well-founded fear standard] in international 
law and scholarly commentaries.” !? Justice Blackmun emphasized that the 
analysis under section 208(a) required “an examination of the subjective: 
feelings of an applicant for asylum coupled with an inquiry into the objective 
nature of the articulated reasons for the fear.” ?* Justice Blackmun concluded 
his opinion by noting that the majority’s decision and his concurring opinion 
were necessary, in part, because of “the years of seemingly purposeful blind- 
ness by the INS” in past interpretation of the law."* 

In his dissent, Justice Powell (with whom Chief Justice Rehnquist and 
Justice White joined) argued that the Court should defer to the conclusion 
of the INS that there is no practical distinction between the objective proofs 
an alien must submit to be eligible for asylum under section 208(a) or to 
receive relief under section 243(h). ““In-my view, the character of evidence 
sufficient to meet these two standards is a question best answered by an 
entity familiar with the types of evidence and issues that arise in such cases.”’!° 
‘Given the ambiguity of the terms chosen by Congress, particularly the re- 
quirement that the fear be “well founded,” Justice Powell found that it was 
not unreasonable to conclude that no material difference existed between 
the two standards. 


The decision in Cardoza-Fonseca is significant in several respects. First, the 
Court relied without reservation upon international refugee law to inform 
its interpretation of the relevant U.S. law. Moreover, the Court suggested 
that the INS should be guided by that same body of international law in 
future asylum adjudications. Finally, a much larger group of aliens will un- 
doubtedly be eligible for asylum under the broader and more generous 
standard articulated by the Supreme Court. 


Jurisdiction—Fourteenth Amendment—due process reasonableness of exercise of ju- 
risdiction—‘‘stream of commerce” theory as basis for assertion of personal ju- 
risdiction over foreign manufacturer 

ASAHI METAL INDUSTRY Co., LTD. v. SUPERIOR COURT OF CALIFORNIA, 
SOLANO County. 107 S.Ct. 1026. 

U.S. Supreme Court, February 24, 1987. 

Petitioner Asahi Metal Industry Co., Ltd., a Japanese corporation, sought 
reversal of a decision by the California Supreme Court, on the ground that 


10 Td. at 1221. " Id. at 1223 (Blackmun, J., concurring). 
12 Jd, a? Td. l 
14 Id. 15 Id. at 1227-28 (Powell, J., dissenting). 
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the Superior Court of California had improperly exercised jurisdiction over 
it. The case arose when a California resident, who was injured while riding 
his motorcycle, instituted a products liability action alleging that Cheng Shin 
Rubber Industrial Co., Ltd. (Cheng Shin), a Taiwanese corporation, had 
manufactured a defective motorcycle tire tube that had caused the California 
resident’s injuries. Cheng Shin settled the products liability suit with the 
California resident and thereafter sought indemnification from petitioner, 
the manufacturer of the tire tube’s valve assembly. The latter had no office _ 
in California, no sales or agent in California, no property in California. Nor 
did it advertise or solicit business in California. The California Superior 
Court refused to quash Cheng Shin’s service upon petitioner and thus as- 
serted personal jurisdiction over petitioner. The California Supreme Court 
upheld the exercise of jurisdiction." On appeal, the U.S. Supreme Court (per 
O’Connor, J.) reversed and held: that the exercise of personal jurisdiction 
by the California Superior Court “exceeds the limits of due process” under 
the Fourteenth Amendment. 

A majority of the Court agreed that the exercise of jurisdiction over 
petitioner failed to satisfy “traditional notions of fair play and substantial 
justice” because it would be unreasonable to exercise jurisdiction. In Inter- 
national Shoe Co. v. Washington, the Court established several factors for de- 
termining whether the exercise of jurisdiction comported with due process, 
including: (1) an evaluation of the burden on the defendant to appear in 
the forum and of the plaintiffs interest in obtaining relief there; (2) whether 
resolution of the dispute in the forum would most efficiently resolve the 
controversy; and (3) whether consideration of the matter in the forum would 
further a social goal or policy of the forum.* The Court also noted that in 
every case involving a foreign defendant the Court should apply “‘an un- 
willingness to find the serious burdens on an alien defendant outweighed 
by minimal interests on the part of the plaintiff or the forum State.’ As- 
sertion of jurisdiction over petitioner, the Court declared, plainly was un- 
reasonable under these criteria. First, the Court found that the burden on 
the defendant was severe. Not only did the defendant have to traverse the 
Pacific Ocean to respond to this suit, but it also had to submit its dispute 
with a foreign corporation to yet another foreign nation’s judicial system. 
Moreover, the Court found that the plaintiff's interest in California’s assertion 
of jurisdiction over the defendant was slight. ‘The Court also observed that 
California’s legitimate interest in the case—protecting consumers—had been 
reduced or eliminated when the California resident settled. Under these 
circumstances, the majority concluded that it was improper to exercise ju- 
risdiction. 

The Court divided sharply, however, on the question whether the mere 
placement of items into the “stream of commerce” by a defendant, who was 
aware those items would eventually be incorporated into products sold in 


! Asahi Metals Indus. Co. v. Superior Court of California, 39 Cal.3d 35, 702 P.2d 543 
(1985). 

2 International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 

3 107 S.Ct. 1026, 1035. 
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the forum, would constitute sufficient “minimum contacts” with the forum 
for assertion of jurisdiction. Four Justices (per O’Connor, J.) declared that 
the concept of “‘minimum contacts” has as its basis “ “some act by which the 
defendant purposefully avails itself of the privilege of conducting activities 
within the forum State, thus invoking the benefits and protections of its 
laws.’ ”4 Placement of a product into the ‘‘stream of commerce” without 
more was not an act “purposefully directed toward the forum” according 
to this plurality opinion. However, conduct sufficient to satisfy this require- 
ment might include a purposeful intent to serve the market in the forum 
through designation of a product for that market, advertising in the market, 
setting up channels of regular commerce in the forum, or selecting a sales 
agent to sell products in the forum. 

Four other Justices (per Brennan, J.) disagreed. Justice Brennan first noted 
that the “stream of commerce” referred to the “regular and anticipated 
flow of products from manufacture to distribution to retail sale”? in the 
forum. “As long as a participant in this process is aware that the final product 
is being marketed in the forum State, the possibility of a lawsuit there cannot 
come as a surprise. ”” Any burden resulting from litigation in a distant forum 
would be offset by the economic benefit of doing business in the forum, 
whether direct or indirect. Any additional conduct, beyond the placement 
of a product into interstate commerce, with the awareness that the product 
would eventually end up in the forum, was unnecessary to satisfy due process. 


While the decision in this case is important because it emphasizes the 
Court’s apparent trend toward narrowing state court jurisdiction over foreign 
defendants, it does little to resolve the current confusion about the precise 
bounds of state court jurisdiction over foreign defendants. The Court failed 
to reach a consensus on whether or not the “stream of commerce” theory, 
without more, would satisfy due process requirements. Given the increased 
volume of international trade and of litigation against foreign parties, the 
Court will certainly face this issue again. 


Antitrust—Export Trading Company Act—antitrust immunity 


HORIZONS INTERNATIONAL, INC. v. BALDRIGE. 811 F.2d 154. 
U.S. Court of Appeals, 3d Cir., January 20, 1987. 


Appellants—the Secretary of Commerce, the Attorney General and a 
member of a joint venture formed to export caustic soda and chlorine— 
sought review of an order vacating a certificate of review granted by the 
Secretary of Commerce that immunized the joint venture from antitrust 
liability for its export activities. Under title III of the Export Trading Com- 
pany Act of 1982 (15 U.S.C. §§4011-—4021 (1982)) (Act), the Secretary of 
Commerce issued a certificate of review to Chlor-Alkali Producers Inter- 
national, a joint venture composed of four domestic manufacturers of caustic 


4 Id. at 1031 (reaffirming Hanson v. Denckla, 357 U.S. 235, 253 (1958)). 
° Id. at 1035 (Brennan, J., concurring). 
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soda and chlorine, which permitted the joint venture to use an exclusive 
sales agent for sales in foreign markets, determine quantities to be sold, 
allocate markets, exchange export-related information among its members, 
refuse to quote prices or sell to foreign competitors, and restrict withdrawal 
from and entry into the joint venture. Appellees, U.S. traders in caustic 
soda and chlorine, filed suit under the provision in the Act permitting parties 
aggrieved by the grant or denial of an application for a certificate of review 
to bring an action to set aside that determination.’ The district court agreed 
with appellees that the certificate of review was improperly granted. The 
U.S. Court of Appeals for the Third Circuit (per Gibbons, J.) reversed and 
held: that the certificate of review was properly granted.’ 

The court first reviewed the background of the Act and the factors pre- 
scribed in the Act for evaluating an application for a certificate of review. 
Under the Act, a certificate of review must be issued to any applicant that 
establishes that its export trade, export trade activities and methods of op- 
eration will: 


(1) result in neither a substantial lessening of competition or restraint 
of trade within the United States nor a substantial restraint of the export 
trade of any competitor of the applicant, 

(2) not unreasonably enhance, stabilize, or depress prices within the 
United States of the goods, wares, merchandise, or services of the class 
exported by the applicant, 

(3) not constitute unfair methods of competition against competitors 
engaged in the export of goods, wares, merchandise, or services of the 
class exported by the applicant, and 

(4) not include any act that may reasonably be expected to result in 
the sale for consumption or resale within the United States of the goods, 
wares, merchandise, or services exported by the applicant.” 


Applying these factors to the record developed by the Secretary of Com- 
merce in reviewing the application, the court held that the decision to issue 
the certificate was not arbitrary, capricious, an abuse of discretion or a vi- - 
olation of the Act.* First, the court rejected the argument that the joint 
venture would have the power to exclude domestic competitors from the 
export market for the products in question. Even though the Commerce 


-' The Act also gives a cause of action for single—rather than treble-—-damages to any person 
injured as a result of a failure to: comply with the standards set forth in the Act governing 
certificates of review. 15 U.S.C. §4016(b)(1) (1982). There is a statutory presumption, however, 
that conduct specified in a certificate of review does comply with those standards. 15 U.S.C. 
§4016(b)(3). 

? The court also held that (1) the district court’s order vacating the certificate of review and 
remanding the case for further proceedings was a final judgment subject to appellate review; 
(2) the district court erred in remanding the matter to the Secretary of Commerce for consid- 
eration of factual materials beyond those found in the initial agency record; and (3) the Attorney 
General was not a necessary party to a proceeding in which judicial review was sought for the 
granting of a certificate of review. 

°15 U.S.C. §4013(a) (1982). 

* The court applied the standards for judicial review of agency action set forth in the Ad- 
ministrative Procedure Act, 5 U.S.C. §706 (1982). 
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Department staff had found the domestic chlorine and caustic soda markets 
to be highly concentrated, the combined members of the joint venture would 
have a relatively small share of the market for each product. ‘Thus, even if 
the joint venture ignored the limitations contained in the certificate prohib- 
iting any coordination of domestic pricing, its members would not have the 
power to control prices in the United States. Second, the court observed 
that consent decrees that arose out of prior antitrust cases against members 
of the caustic soda and chlorine industry did not indicate a history of antitrust 
noncompliance requiring denial of the certificate of review. The consent 
decrees applied only to the United States, and specifically exempted export 
activities. 


This is the first time a U.S. court of appeals has reviewed a decision by 
the Commerce Department to grant or deny a certificate of review. The 
decision reflects a willingness on the part of the court to defer to the Com- 
merce Department’s analysis of the relevant markets and uphold the De- 
partment’s conclusions if there is evidence to support them. As a result, the 
decision may foster increased use of the certificate of review procedure, 
which was designed in part to facilitate U.S. exports. 


Foreign Sovereign Immunities Act—commercial activity and expropriation excep- 
tions—act of state doctrine—Second Hickenlooper Amendment—imposition of 
foreign exchange controls not an expropriation 


WEST v. MULTIBANCO COMERMEX, S.A. 807 F.2d 820. 
U.S. Court of Appeals, 9th Cir., January 6, 1987. 


Plaintiffs, individual U.S. investors, sought to recover losses resulting from 
conversion and reconversion of U.S. dollar and Mexican peso deposits main- 
tained with defendants, three Mexican banks, after the Mexican Government 
instituted comprehensive foreign exchange controls and nationalized the 
private banking sector in Mexico in 1982. A federal district court rendered 
a summary judgment in defendants’ favor. The U.S. Court of Appeals for 
the Ninth Circuit (per Reinhardt, J.) afirmed for different reasons and held: 
(1) the federal act of state doctrine bars a U.S. court from inquiring into 
the implementation of the Mexican bank regulatory system by Mexican of- 
ficials, and (2) the imposition of foreign exchange controls did not constitute 
a taking of property in violation of international law. 

In response to solicitations by then privately owned Mexican banks, plain- 
tiffs purchased certificates of deposit denominated in Mexican pesos and/ 
or U.S. dollars from the defendants. In 1982, in order to redress a deficiency 
in foreign currency reserves caused by a decline in oil revenues, the Mexican 
Government imposed foreign exchange controls. In particular, it decreed a 
conversion of foreign exchange accounts at a rate of exchange to be deter- 
mined by Mexico’s central bank; it also prohibited the use of dollars as legal 
tender in Mexico and their transfer abroad. Upon maturity of their certif- 
icates of deposit, plaintiffs suffered losses: with respect to dollar-denominated 
deposits, because the specified rate of exchange was less than the then pre- 
vailing market rate, and with respect to peso-denominated deposits, because 
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the value of the peso had declined unexpectedly in the world market. In 
their actions to recover damages, plaintiffs alleged that the initial issuance 
and sale of the certificates violated U.S. securities laws because the certificates 
were not registered in the United States. Plaintiffs also alleged that the de- 
creed conversion of dollar-denominated accounts at less than market rate 
constituted an expropriation in violation of international law. The district 
court dismissed the securities claim on the ground that the certificates of 
deposit were not “securities” within the meaning of U.S. securities laws. 
The expropriation claim was dismissed on the basis of the federal act of 
state doctrine. 

On appeal, the defendants asserted that U.S. courts lacked jurisdiction 
because the banks had become instrumentalities of the Mexican Government 
when they were nationalized and had acted in a sovereign capacity by ‘‘per- 
form[ing] a critica] role in the implementation of the currency control pro- 
gram.” ! Therefore, defendants argued, they were entitled to sovereign im- 
munity. The court rejected this argument. Tracing the development of the 
concept of sovereign immunity from an absolute theory to a restrictive theory 
and the latter’s codification in the Foreign Sovereign Immunities Act of 
1976 (28 U.S.C. §§1330, 1602-1611 (1982)) (FSIA), the court found that 
the banks’ selling and redeeming of the certificates of deposit came within 
the commercial activity exception of the FSIA.* The court reasoned that 
the action against the banks was for an alleged breach of contract; at issue 
was whether such a breach could be excused because the banks were imple- 
menting governmental regulations. The banks’ compliance with Mexican 
exchange regulations, the court concluded, did not change the character of 
the banks’ conduct from commercial banking transactions to activities “‘ ‘pe- 
culiarly within the realm of governments,’ ’’® such as the issuance of exchange 
controls, which activities would not be subject to the jurisdiction of U.S. 
courts. With respect to the expropriation claim, the court held that it had 
jurisdiction under another statutory exception to foreign sovereign immunity 
in cases “in which rights in property taken in violation of international law 
are in issue.’’* Even though it ultimately rejected the claim on its merits, the 
court found that plaintiffs had stated a “‘substantial and non-frivolous”’ claim, 
which was a sufficient basis for the exercise of jurisdiction.” 


! 807 F.2d 820, 825. 

? 28 U.S.C. §1605(a)(2) (1982) (no jurisdictional immunity if action of the foreign state is 
“based upon a commercial activity carried on in the United States by the foreign state. . . or 
upon an act outside the territory of the United States in connection with a commercial activity 
of the foreign state elsewhere and that act causes a direct effect in the United States’’). 

* 807 F.2d at 825 (quoting Jurisdiction of U.S. Courts in Suits Against Foreign States: Hearings 
on H.R. 11315 Before the Subcomm. on Administrative Law and Governmental Relations of the House 
-Comm. on the Judiciary, 94th Cong., 2d Sess. 53 (1976) (statement of Monroe Leigh, Legal 
Advisér, U.S. Dep’t of State)). See also 28 U.S.C. §1603(d) (1982) (“The commercial character 
of an activity shall be determined by reference to the nature of the course of conduct or 
particular transaction or act, rather than by reference to its purpose”). 

* 28 U.S.C. §1605(a)(3) (1982) (the so-called expropriation exception). 

5 807 F.2d at 826 (relying on Bell v. Hood, 327 U.S. 678, 683 (1946); RESTATEMENT OF 
FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED) §455 comment c (Tent. Draft 
No. 2, 1981)). 
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On the securities claim, plaintiffs argued that the certificates of deposit 
should be considered securities because they were not adequately protected 
by the Mexican regulatory scheme.’ Plaintiffs asserted that “while on paper 
the regulatory structure may provide adequate protection, Mexican officials 
[were] neither complying with nor enforcing their own laws.”” Observing 
that the act of state doctrine forbids U.S. courts to “ ‘sit in judgment on the 
acts of the government of another [sovereign state] done within its own 
territory,’ ”® the court declined to engage in “further inquiry into the actual 
operation of the nationalized Mexican banking system to the extent that 
[such inquiry] implicates the non-compliance of [Mexican] officials with their 
own laws” or their “honesty or effectiveness.’’? At the same time, the court 
emphasized that the act of state doctrine does not bar factual proof (such as 
that the regulatory framework failed as a matter of fact, by showing that 
“banks nonetheless fail with some regularity’’’°) that does not imply any 
misconduct on the part of foreign officials. 

Finally, the court addressed plaintiffs’ claim that the conversion of the 
dollar-denominated accounts into peso accounts at a rate set by the Mexican 
Government at less than the going market rate was a taking in violation of 
international law. As a preliminary matter, the court noted that, contrary 
to the district court’s reasoning, the application of the act of state doctrine 
to expropriatory acts of foreign governments was barred by the so-called 
Second Hickenlooper Amendment to the Foreign Assistance Act of 1961 
(22 U.S.C. §2370(e)(2) (1982)) (Hickenlooper Amendment), which requires 
U.S. courts to pass on the merits of “a claim of title or other right of property 
. . . based upon (or traced through) a confiscation or taking. . . by an act 
of [a foreign] state in violation of the principles of international law” rather 
than to apply the act of state doctrine. Then the court rejected defendants’ 
argument that rights under certificates of deposit were not “property” within 
the meaning of the Hickenlooper Amendment as an ‘‘overly formalistic at- 
tachment to private law categories. . . contrary to the motivating policies 
of the Hickenlooper Amendment.’’"! On the basis of scholarly writing and 
case law, the court concluded that contract rights were property rights pro- 
tected under international law.'* On the merits, however, the court found 


§ In Wolf v. Banco Nacional de Mexico, S.A., 739 F.2d 1458 (9th Cir. 1984), cert. denied, 
469 U.S. 1108 (1985), the court held that certificates of deposit with Mexican banks were not 
securities because the depositors were “virtually guaranteed” repayment in full. 739 F.2d at 
1463 (quoting and relying on Marine Bank v. Weaver, 455 U.S. 551 (1982)). 

7 807 F.2d at 827. 

è? Id. at 828 (quoting Underhill v. Hernandez, 168 U.S. 250, 252 (1897). 

? 807 F.2d at 828 and n.7 (relying on Clayco Petroleum Corp. v. Occidental Petroleum 
Corp., 712 F.2d 404 (9th Cir. 1983), cert. denied, 464 U.S. 1040 (1984)). 

1° 807 F.2d at 829 n.7. 

1! 807 F.2d at 829 (relying on Ramirez de Arellano v. Weinberger, 745 F.2d 1500 (D.C. 
Cir. 1984) (en banc), vacated and remanded because of subsequent legislation, 471 U.S. 1113 (1985); 
Foreign Assistance Act: Hearings on H.R. 7756 Before the House Comm. on Foreign Affairs, 89th Cong., 
Ist Sess. 592, 607-10 (1965)). 

12 807 F.2d at 830 (relying on, e.g., FOREIGN CLAIMS SETTLEMENT COMMISSION, FOUR- 
TEENTH SEMIANNUAL REPORT TO THE CONGRESS FOR THE PERIOD ENDING JUNE 30, 1961, 
Panel Opinion No. 1 (revised) 124 (adjudicating disputes involving alleged takings of bank 
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that ‘“Mexico’s institution of exchange controls was an exercise of its basic 
authority to regulate its economic affairs”? and that in doing so the Mexican 
Government had stayed within the boundaries of reasonable discretion. The 
court reasoned that “ ‘a requirement that foreign funds held within the 
territory of the state be surrendered against payment in local currency at 
the official rate of exchange is not wrongful under international law, even 
though the local currency is less valuable on the free market than the foreign 
funds surrendered.’ ”’'* Since there was no taking, the court concluded, 
there was no obligation on Mexico’s part to compensate plaintiffs for the 
losses suffered. 


This well-reasoned opinion is one of several decisions of U.S. courts re- 
jecting claims of United States investors for losses suffered in connection 
with efforts of the Mexican Government to redress a difficult domestic eco- _ 
nomic situation by, among other measures, instituting foreign exchange 
controls.'° As the court aptly stated: “[U.S. courts] should not operate as 
an international deposit insurance company, hauling foreign sovereigns be- 
fore [them] whenever disgruntled investors so desire.’’'® 


U.S.-Swiss tax treaty—tfederal estate tax-——Swiss domiciliary entitled to prorated por- 
tion of tax credit available to U.S. citizen 


MUDRY v. UNITED STATES. 11 Cl. Ct. 207. 
_ U.S. Claims Court, December 8, 1986. 


Plaintiff sued the Government for a refund of estate taxes paid on behalf 
of decedent on grounds that the U.S.-Swiss treaty provided for more favor- 
able tax treatment. The decedent was a citizen of Ireland and, at the time 
of his death in 1980, was a domiciliary of Switzerland. He was neither a 
citizen nor a resident of the United States, but almost all. of his estate was 
located in the United States. The Government argued that the U.S.-Swiss 
treaty had been implicitly abrogated by subsequent U.S. laws and, in any 
event, was inapplicable in this case. ‘The Claims Court (per White, J.) held: 
that the estate of a Swiss domiciliary who was not a U.S. citizen was entitled 


deposits by Czechoslovak Government), Christie, What Constitutes a Taking of Property Under 
International Law?, 38 BRIT. Y.B. INTL L. 307 (1964)). 

13 807 F.2d at 832. 

14 Td, (quoting RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED STATES 
§198 comment b (1965)). The court also took notice of the fact that the Director of the Legal 
Department of the International Monetary Fund (IMF) had concluded that the Mexican ex- 
change controls did not violate the IMF Articles of Agreement. 

15 See, eg., Callejo v. Bancomer, S.A., 764 F.2d 1101 (5th Cir. 1985), summarized in 80 AJIL 
170 (1986); Wolf y. Banco Nacional de Mexico, S.A., 739 F.2d 1458 (9th Cir. 1984), cert. 
denied, 469 U.S. 1108 (1985); Braka v. Bancomer, S.A., 589 F.Supp. 1465 (S.D.N.Y. 1984), 
afd, 762 F.2d 222 (2d Cir. 1985), summarized in 79 AJIL 1054 (1985). 

16 807 F.2d at 833. The court also noted that “[t]he actions of the government of Mexico 
and the losses they occasioned were within the purview of the risks associated with. . . potentially 
extraordinary returns.” Id. 
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under a United States-Swiss treaty to the same estate tax credit as if he had 
been a U.S. citizen, prorated to reflect the portion of the decedent’s estate 
located in the United States. 

In filing the estate tax return, the executor used the $3,600 estate tax 
credit available to persons dying in 1980 who were neither residents nor 
citizens of the United States.’ The credit available to a U.S. citizen or resident 
dying in 1980 was $42,500.? The executor subsequently filed a claim for a 
refund, relying upon the U.S.-Swiss treaty to assert that the estate was entitled 
to the $42,500 credit, prorated for the portion of the estate located in the 
United States.” Article III of the treaty provides that each contracting country 
shall allow to the estate of a domiciliary of the other the “‘specific exemption” 
it allows to its own citizens and domiciliaries, prorated for the portion located 
there. The treaty does not define “specific exemption.” However, under 
the Internal Revenue Code in effect for 1952, all estates, including those of 
U.S. citizens, were allowed “exemptions” of specific amounts (rather than 
the “credits” that have been allowed since the 1976 amendments).* 

The Government countered that “by necessary implication”? the 1952 
treaty had been abrogated by subsequent amendments to the tax laws giving 
preferential tax treatment (via favorable tax rates) to the estates of nonres- 
ident aliens. The Government further argued that since no “‘exemption”’ 
exists under current federal estate tax law, the treaty provision is inapplicable 
by its own terms. 

In a case of first impression, the Claims Court concluded that the treaty 
had not been abrogated. Observing that “courts should not lightly attribute 
to Congress the intention to modify or abrogate a treaty,” the court declined 
to find an “implied” abrogation from the change to more favorable tax rates 
for aliens. The court distinguished tax ‘“‘rates,’’ which it agreed give pref- 
erential treatment to foreign estates, from tax ‘“‘credits,” for which discrim- 
ination against the estates of nonresident aliens persists. The court found 
that the intent of the treaty parties was to alleviate that discrimination. 

The court rejected the Government’s attempt to distinguish the ‘“‘exemp- 
tions” covered in the treaty from ‘‘credits’’ available under U.S. estate tax 
laws after 1976. Concluding that the amended approach of the Tax Reform 
Act of 1976 was nota “monumental” change, the court found that the 1976 
change was merely an alternate means of allowing benefits to the estates of 
decedents. Observing that “‘treaties must be liberally construed,” the court 
found that the U.S.-Swiss treaty should be applied in this case. On this point, 
the court agreed with the Tax Court opinion in Estate of Burghardt v. 
Commissioner, which dealt with the application of similar provisions in a 
1956 U.S.-Italian treaty to the estate of a decedent dying in 1978. 


! I.R.C. §2102(c)(1) (1976). 2 1.R.C. §2010(b) (1976). 

* Convention for the Avoidance of Double Taxation with Respect to Taxes on Estates and 
Inheritances, United States—Switzerland, July 9, 1951, Art. III, 3 UST 3972, 3974, TIAS No. 
2533, 165 UNTS 51. 

* See, e.g., 26 U.S.C. §§812(a), 861(a)(4) (1952). 

511 Cl. Ct. 207, 211. 

6 80 T.C. 705, 715-16 (1983), afd, 734 F.2d 3 (3d Cir. 1984). 
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This decision supports a liberal construction of tax treaty benefits, and 
firmly rejects (for the second time) the attempt to deny the availability of a 
more generous credit because of a treaty’s use of “exemption” rather than 
“credit.” It might reasonably be argued that this case, in conjunction with 
the cited Tax Court opinion, supports the conclusion that other pre-1976 
tax treaties dealing with estate tax benefits may be read so as to conform 
with the post-1976 estate tax scheme. 


Foreign Sovereign Immunities Act—postjudgment attachment of assets—~waiver of 
immunity by treaty—prior court approval for attachments—open letters of 
credit i 


FERROSTAAL METALS CORP. v. S.S. LASH PACIFICO. 652 F.Supp. 420. 
U.S. District Court, §.D.N.Y., January 21, 1987. 


Judgment creditor Prudential Lines, Inc. brought this motion for per- 
mission to serve restraining notices on certain banks to enjoin payment under 
any open letters of credit naming the judgment debtor, Metal Importexport, 
as the beneficiary. The judgment debtor had failed to comply with the judg- 
ment creditor’s discovery requests in an earlier suit and had suffered a default 
judgment. The judgment creditor had obtained a temporary restraining 
order from the court in order to prevent certain banks from transferring 
any property in which the judgment debtor had an interest, including pay- 
ments under the open letters of credit, until the underlying motion could 
be decided. The U.S. District Court for the Southern District of New York 
(per Stanton, J.) vacated the temporary restraining order and ordered the 
judgment creditor to return any sums obtained in reliance thereon, and held: 
that (1) Romania had explicitly waived its immunity in a U.S.-Romanian 
trade treaty; (2) prior court approval was required before attachments could 
be made against the assets of an agent of a foreign sovereign; and (3) the 
beneficiary’s interest in open letters of credit is not subject to effective at- 
tachment. | 

The court first determined that the judgment debtor, a Romanian trading 
company, was an agency of Romania as defined in the Foreign Sovereign 
Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611 (1982)) (FSIA), 
and was thus entitled to immunity unless an exception to immunity was 
applicable.’ The judgment debtor argued that because of its agency status 
it was immune from execution of judgments under the FSIA. However, the 
court held that the judgment debtor’s property was subject to postjudgment 
attachment because Romania had expressly waived its immunity from post- 

judgment attachment in a U.S.-Romanian trade treaty.” 

The court noted, however, that section 1610(c) of the FSIA requires that 


' The court noted that the issue of whether a Romanian foreign trade company is protected 
by the FSIA had been resolved for the Second Circuit by S & S Machinery Co. v. Masinexport- 
import, 706 F.2d 411 (2d Cir.), cert. denied, 464 U.S. 850 (1983). 

? The treaty provides, inter alia: “Nationals, firms, companies, and economic organizations 
of either Party . . . shall not claim or enjoy immunities from suit, or execution of judgment 
or other liability in the territory of the other Party with respect to commercial or financial 
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postjudgment attachment occur only by court order after the court has ‘‘de- 
termined that a reasonable period of time has elapsed following entry of 
judgment.” In reviewing the ex parte restraining notices served by the judg- 
ment creditor, the court found that section 1610(c) sought to protect foreign 
states against exactly such types of orders or notices. ‘Therefore, the court 
held that these notices did not comply with the FSIA and did not serve to 
restrain any of the judgment debtor’s property. Nor would the court agree 
to grant an order permitting attachment “nunc pro tunc”? as of an earlier 
date, because the court had taken no action at that time regarding attachment 
of the judgment debtor’s property. 

In the second part of its opinion, the court addressed the question whether 
the interest of a beneficiary in an open letter of credit can be attached under 
section 1610 of the FSIA. Section 1610 permits postjudgment attachment 
of property used for a commercial activity in the United States. The court 
found that section 1610 offered no guidance on whether a beneficiary’s 
interest in an open letter of credit could be attached. Moreover, the court 
cited no precedents on this point. However, relying on analogous cases, the 
court concluded that such an interest could not be attached under section 
1610. For instance, the court noted that the U.S. Court of Appeals for the 
Second Circuit has held that it is clear that attachment of an open letter of 
credit is fruitless, because a levy is absolutely void unless the debt is owed 
at the time of service of the order of attachment, which by definition is not 
the case when the letter of credit is ‘‘open.’’* Similarly, the court observed 
that in an admiralty case an attachment of a beneficiary’s interest in an open 
letter of credit was vacated because prior to the presentation of conforming 
documents, a bank neither is indebted to the beneficiary nor holds any of 
its property.” Finally, the court noted that similar conclusions had been 
reached in the bankruptcy context.® 


P 


transactions. . . .”” Agreement on Trade Between the United States and the Romanian Gov- 
ernment, Apr. 2, 1975, Art. FV(2), 26 UST 2305, 2308-09, TIAS No. 8159. 

Although not cited by this court, another court in the Southern District of New York recently 
found that the sovereign defendant had waived its jurisdictional immunity by signing the Con- 
vention on the Settlement of Investment Disputes Between States and Nationals of Other States, 
done Mar. 18, 1965, 17 UST 1270, TIAS No. 6090, 575 UNTS 159. Although immunity from 
execution was expressly not waived under the Convention, the court found that jurisdictional 
immunity had been waived. However, it refused to authorize execution against assets to be 
collected as taxes due to Liberia, including funds to be retained by a U.S. corporation as fees 
for collecting the taxes. See Liberian Eastern Timber Corp. v. Liberia, 650 F.Supp. 73 (S.D.N.Y. 
1986). 

3 “Nunc pro tunc” describes the court’s inherent power to make its record speak the truth, 
i.e., to record what was actually done but not recorded. See BLack’s Law DICTIONARY 964 
(5th ed. 1979). 

4 Reibor Int’! Ltd. v. Cargo Carriers (KACZ-CO.) Ltd., 759 F.2d 262, 266, 268 (2d Cir. 
1985). 

5 Diakan Love, S.A. v. Al-Haddad Bros. Enterprises, 584 F.Supp. 782, 784 (S.D.N.Y. 1984). 

ê See In re North Shore & Central Illinois Freight Co., 30 Bankr. 377 (Bankr. N.D. Ill. 1983); 
In re Planes, Inc., 29 Bankr. 370 (Bankr. N.D. Ga. 1983); In re M.J. Sales & Distributing Co., 
25 Bankr. 608 (Bankr. S.D.N.Y. 1982). But see In re Twist Cap, Inc., 1 Bankr. 284 (Bankr. D. 
Fla. 1979). 
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While acknowledging that generally open letters of credit are not attach- 
able property of the beneficiary, the judgment creditor argued that the 
court should attach the open letters of credit under its equity powers because 
the letters represented the judgment debtor’s only assets in the district. 
Without such an attachment, the judgment creditor argued that it would 
have no remedy against the judgment debtor. The court rejected this ar- 
gument and observed that “‘attachment of open letters of credit can interfere 
with entire chains of interlinked contracts, thereby substantially impairing 
the important role they play in international trade.” 


This well-reasoned opinion confirms that treaties may be enforced as 
waivers of immunity even as to enforcement of judgments. Moreover, the 
decision to prohibit enforcement against open letters of credit seems well 
. founded given the uncertainties of international trade that might other- 
wise arise. 


7 652 F.Supp. 420, 425. 


CURRENT DEVELOPMENTS 


THE THIRTY-EIGHTH SESSION OF THE 
INTERNATIONAL LAW COMMISSION 


The International Law Commission of the United Nations held its 38th 
session from May 5 to July 11, 1986 under the Chairmanship of DEE 
Doudou Thiam. This last session of the Commission’s 5-year term’ was 
shortened by 2 weeks owing to the financial situation of the United 
Nations. The Commission was nevertheless able to complete the first 
reading, or provisional adoption, of its drafts on jurisdictional immunities 
of states and their property, and the status of the diplomatic courier and 
the diplomatic bag not accompanied by diplomatic courier. These drafts 
will be transmitted to governments for their comments, which will be due 
in January of 1988. The Commission will then give the drafts a second. 
reading with a view to their final adoption. 

The Commission was able to give at least some consideration to all of 
the other substantive topics on its agenda except relations between states 
and international organizations. A report on that subject had been submitted 
by the special rapporteur, Ambassador Leonardo Diaz-Gonzales, but time 
constraints caused its discussion to be deferred until the 1987 session. 
Only abbreviated consideration could be given to two topics, international 
liability for injurious consequences arising. out of acts not prohibited by 
international law, and the law of non-navigational uses of international 
watercourses, owing to both lack of time and the priority accorded to 
jurisdictional immunities and the courier and bag. 


Jurisdictional Immunities of States and their Property 


As indicated above, the Commission at its 1986 session completed the 
adoption on first reading of a set of draft articles on jurisdictional immun- 
ities.? In his report to the Commission, the special rapporteur, Ambassador 


! The 34 members of the Commission serve concurrent 5-year terms. Pursuant to the Com- 
mission’s Statute, the UN General Assembly elected members for the next quinquennium in 
November 1986, from a list of candidates nominated by member governments. Former members 
who will not be returning to the Commission, either because they did not stand for reelection 
or because they did not receive the requisite number of votes, are Chief Richard O. A. Akinjide, 
Justice Mikuin L. Balanda, Minister Jorge Castañeda, Chief Justice Khalafalla El Rasheed 
Mohamed-Ahmed, Ambassador Constantin Flitan, Ambassador Jiahua Huang, Dr. S. P. Jagota, 
Ambassador José M. Lacleta, Ambassador Chafic Malek, Attorney General Syed S. Pirzada, 
Professor Willem Riphagen, Sir Ian Sinclair, Ambassador Sompong Sucharitkul and Professor 
Nicolai Ushakov. In view of the fact that there will be so many new members at the 1987 
session, and that the ILC is a collegial body, it would not be surprising if work were to get off 
to a comparatively slow start at that session. 

The entire set of draft articles may be found in the Commission’s report to the General 
Assembly on its 1986 session. See Report of the International Law Commission on the Work 
of its Thirty-eighth Session, 41 UN GAOR Supp. (No. 10), UN Doc. A/41/10 (1986) [here- 
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Sompong Sucharitkul,® proposed two additional parts of the draft, one on 
settlement of disputes and the other containing final provisions. ‘The Com- 
mission did not take these matters up at its 1986 session. They will most 
likely be considered when the draft is given a second reading. 

The articles remaining for the Commission’s consideration last year were 
principally those concerning execution, or enforcement of judgments against 
state property. Other miscellaneous paragraphs and articles were also acted 
upon. Several of the latter deserve comment; the remainder will be set forth 
in footnotes. 

The Commission completed the provisional adoption of Article 2, “Use 
of terms,” by approving its second paragraph.* The article as adopted does 
not include a definition of “State property” as originally proposed by the 
special rapporteur because the definition proved controversial and the Com: 
mission ultimately decided that it was not strictly necessary. Similarly, Article 
3, paragraph 1, as adopted,” does not include the “sovereign or head of 
State” in the definition of “State,” as originally proposed by the special 
rapporteur. He had also proposed an Article 25 on the immunity of “personal 
sovereigns” or heads of state, but neither provision was included in the 
Commission’s draft because of the difficulty of reaching agreement on the 
scope of such immunity (e.g., whether it extends to the sovereign’s family) 
and because some members believed that the subject was beyond the scope 
of the draft. 

Article 4° is a saving clause that provides in essence that the draft articles 


inafter 1986 ILC Report]. However, the report contains commentaries only to those articles 
and paragraphs that were adopted in 1986; commentaries to other articles will be found in the 
reports for the years in which they were adopted. 

> Ambassador Sucharitkul did not stand for reelection to the Commission. A new special 
rapporteur will therefore have to be appointed for this topic. 

t Paragraph 2 of Article 2 reads as follows: “The provisions of paragraph 1 regarding the 
use of terms in the present articles are without prejudice to the use of those terms or to the 
meanings which may be given to them in other international instruments or in the internal law 
of any State.” 1986 ILC Report, supra note 2, at 25. 

° The first paragraph of Article 3 provides as follows: 


Interpretative provisions 


1. The expression “State” as used in the present articles is to be understood as com- 
prehending: 


{a} the State and its various organs of government, 

(b) political subdivisions of the State which are entitled to perform acts in the exercise 
of the sovereign authority of the State, 

(c} agencies or instrumentalities of the State, to the extent that they are entitled to 
perform acts in the exercise of the sovereign authority of the State, 

(d) representatives of the State acting in that capacity. 


Id. at 27. 
6 Article 4 paves as follows: 


Privileges and immunities not affected by the present articles 


1. The present articles are without prejudice to the privileges and immunities enjoyed 
by a State in relation to the exercise of the functions of: 
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on jurisdictional immunities do not affect diplomatic privileges and immun- 
ities or those enjoyed by heads of state when acting in their private capacities. 
Article 5’ provides that the draft rules will not apply to any question arising 
in a proceeding instituted prior to their entry into force for the states con- 
cerned (i.e., the defendant state and the forum state). The article preserves 
the possibility that such questions will be governed by rules of international 
law existing independently of the draft. But it leaves open the question 
whether a proceeding could be brought under the draft (after its entry into 
force) on the basis of facts that occurred prior to its entry into force.® 

Article 6 on state immunity,” which is intended to state the basic principle, 
is the cornerstone of the entire draft. It is therefore most unfortunate that 
the Commission was unable to agree upon a formulation of that article. This 
inability reflects the deep doctrinal differences within the Commission but 
obscures the fact that agreement has been reached upon the existence vel 
non of immunity in many specific situations. 

The primary issue was whether Article 6 should state that there is a general 
rule of immunity that is subject to the exceptions set forth in the draft or, 
in essence, that in some cases there is immunity and in others there is not, 
without prejudice to whether the “‘general rule” is one of immunity or lack 
of immunity.’° The U.S. Foreign Sovereign Immunities Act of 1976 (FSIA) 
takes the former approach, but many members believed that restricting ex- 
ceptions to those specifically set forth in the draft would not accurately reflect 
current state practice. The draft is indeed narrower in some respects than 
the legislation of various countries such as the United States and the United 


(a) its diplomatic missions, consular posts, special missions, missions to international ` 
organizations, or delegations to organs of international organizations or to international 
conferences, and 

(b) persons connected with them. 


2. The present articles are likewise without prejudice to the privileges and immunities 
accorded under international law to heads of State ratione personae. 


Id. at 30. 
7 Article 5 provides as follows: 


Non-retroactivity of the present articles 


Without prejudice to the application of any rules set forth in the present articles to 
which jurisdictional immunities of States and their property are subject under international 
law independently of the present articles, the articles shall not apply to any question of 
jurisdictional immunities of States or their property arising in a proceeding instituted 
against a State before a court of another State prior to the entry into force of the said 
articles for the States concerned. 


Id. at 33. 

8 Cf. Jackson v. People’s Republic of China, 596 F.Supp. 386 (N.D. Ala. 1984), aff'd, 794 
F.2d 1490 (11th Cir. 1986). See also Slade v. United States of Mexico, 617 F.Supp. 351 (D.D.C. 
1986) (FSIA could not be applied retroactively to allow suit on debt incurred prior to 1952). 

° Article 6, “State immunity,” provides: “A State enjoys immunity, in respect of itself and 
its property, from the jurisdiction of the courts of another State subject to the provisions of 
the present articles [and the relevant rules of general international law].” 1986 ILC Report, 
supra note 2, at 34. 

. ° The inability to resolve this issue also thwarted agreement on the title to part 3, which, as 
provisionally adopted, reads: “‘[Limitations on] [Exceptions to] State Immunity.” 
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Kingdom, and the practice of others such as the Federal Republic of Germany 
and Italy. To the extent that the draft is viewed as a codification of the 
international rules on the jurisdictional immunities of states, the instruments 
just mentioned, among many others,'’ might be challenged as exceeding 
what is currently allowed by international Jaw. 

The same members who objected to the formulation of Article 6 insisted 
that the bracketed language be included. For them, this language preserved 
the possibility that “the relevant rules of general international! law” might 
authorize assertions of jurisdiction that go beyond the provisions of the draft 
but are consistent with the instruments referred to in the preceding para- 
graph. The Commission’s commentary to this article states only that the 
purpose of the bracketed language is to allow for future developments in the 
field; this, of course, is a proper objective, but it does not entirely explain 
the inclusion of the language or its appearance in brackets. 

Article 20!” is a saving clause. It originated in a debate in 1984 about 
Article 15 (then designated Article 16), during which a few members ex- 
pressed concern about the implications of the special rapporteur’s proposed 
article on intellectual property. In their view, it somehow prejudiced the 
question of the extraterritorial effect of a nationalization of a company, 
together with its patents (or other intellectual property). This writer then 
suggested that since the question could apply to other provisions of the draft 
as well, perhaps a general saving clause was in order. Consequently, the 
special rapporteur proposed, and the Commission provisionally adopted, 
what has become Article 20. 

Part IV of the draft is entitled “‘State among: in Respect of Property 
from Measures of Constraint.” This rather awkward title was settled upon 
because the expression “measures of constraint” was considered broader 
than “execution” or “enforcement.” Thus, it would cover prejudgment 
attachment, protective orders’® and the like. 

Article 21'* is the basic provision on execution. It is somewhat narrower 


H See, e.g., the Australian Foreign States Immunities Act 1985, reprinted in 25 ILM 715 
(1986); Singapore’s State Immunity Act 1979, reprinted in MATERIALS ON JURISDICTIONAL 
IMMUNITIES OF STATES AND THEIR PROPERTY, UN Doc. ST /LEG/SER.B/20, at 28 (UN Pub. 
No. E/F.81.V.10, 1982); Pakistan’s State Immunity Ordinance 1981, reprinted in id. at 20; and 
the European Convention on State Immunity, 1972 ETS 74. 

' Article 20, ‘‘Cases of nationalization,” reads as follows: “The provisions of the present 
articles shall not prejudge any question that may arise in regard to extraterritorial effects of 
measures of nationalization taken by a State with regard to property, movable or immovable, 
industrial or intellectual.” 1986 ILC Report, supra note 2, at 36. 

'® This article would presumably cover the United Kingdom's Mareva injunctions, even though 
they operate in personam, and not directly against defendant’s property. See Mareva Compania 
Naviera, S.A. v. International Bulkcarriers, Ltd., [1975] 2 Lloyd’s Rep. 509; and M. 
HETHERINGTON, MAREVA INJUNCTIONS (1983). This is so because the article provides that the 
state enjoys immunity in respect of measures of constraint on, inter alia, the use of its property. 

* Article 21 provides as follows: 


State immunity from measures of constraint 


A State enjoys immunity, in connection with a proceeding before a court of another 
State, from measures of constraint, including any measure of attachment, arrest and ex- 
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than the corresponding provision of the FSIA (28 U.S.C. §1610 (1982)), 
since the latter allows execution against, inter alia, any property of an agency 
or instrumentality of a foreign state engaged in a commercial activity in the 
United States.’* While paragraph (a) requires that the property in question 
be “specifically in use . . . by the State for commercial . . . purposes,’’’® 
Article 3 defines “State” as including “agencies or instrumentalities of 
the State.” 

Two insertions of bracketed words appear in the article. The first refers 
to a ‘‘legally protected interest” and was included because some legal systems 
recognize interests in property that may not be covered by the words ‘“‘its 
property or property in its possession or control.’’!” The second, the word 
“non-governmental,” reflects the fundamental divergence of views in the 
Commission over whether a state is immune from the jurisdiction of the 
courts of other states in respect of actions arising out of its “commercial 
governmental” activity. The notion that a state may engage in commercial 
activities and be immune from jurisdiction to adjudicate or to enforce in 
respect of claims arising from those activities is another way of saying that 
the purpose of an activity, not its nature, determines whether the state is 
immune. This notion, of course, runs contrary to the restrictive theory of 
sovereign immunity, which distinguishes between acta jure imperti and acta 
jure gestionis; it is contrary, in particular, to section 1603(d) of the FSIA, 
which provides that “[t]he commercial character of an activity shall be de- 
termined by reference to [its] nature. . . , rather than by reference to its 
purpose.” 

Article 22° concerning consent to measures of constraint is fairly 


ecution, on the use of its property or property in its possession or control [, or property 
in which it has a legally protected interest,] unless the property: 


(a) is specifically in use or intended for use by the State for commercial [non-govern- 
mental] purposes and has a connection with the object of the claim, or with the agency 
or instrumentality against which the proceeding was directed; or 

(b) has been allocated or earmarked by the State for the satisfaction of the claim which 
is the object of that proceeding. 


1986 ILC Report, supra note 2, at 38. 

15 The only condition to this provision (§1610(b)(2)) is that the judgment relate to a claim 
for which the entity is not immune under the Act. The greater liberality of the FSIA on this 
point may be only theoretical, however, since it seems likely that most of the property of a 
foreign state agency or instrumentality that is engaged in commercial activity would qualify as 
being used or intended for use for commercial purposes. 

‘6 Emphasis added. 

17 Common law concepts such as easements, servitudes, equitable charges or even debts 
(including bank deposits) would presumably not be covered by the phrase “its property or 
property in its possession or control,” unless the term “property” were defined broadly. On 
the other hand, the commentary to Article 21 takes the position that “[t]he interest of the 
State may be so marginal as to be unaffected by any measure of constraint, or by nature [it] 

. . May remain intact irrespective of the measure of constraint placed upon the use of the 
property.” As examples of such interests the commentary cites, inter alia, easements and ser- 
vitudes. 

18 Article 22 provides as follows: 
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straightforward.'? Under paragraph 2, a separate waiver of immunity is 
required for purposes of execution; that is, a waiver by a state of its immunity 
in respect of jurisdiction to adjudicate does not constitute a waiver in respect 
of execution. There was broad agreement on this principle within the Com- 
mission, but it may be at odds with the practice of at least some states.*° 
Article 23°? accords certain categories of state property—such as property 
used for diplomatic, consular or military purposes—additional protection 


$ 


Consent to measures of constraint 


l. A State cannot invoke immunity, m connection with a proceeding before a court of 
another State, from measures of constraint on the use of its property or property in its 
possession or control [, or property in which it has a legally protected interest,] if and to 
the extent that it has expressly consented to the taking of such measures in respect of that 
property, as indicated: 


(a) by international agreement; 
(b) in a written contract; or 
(c) by a declaration before the court in a specific case. 


2. Consent to the exercise of jurisdiction under article 8 shall not be held to imply 
consent to the taking of measures of constraint under Part IV of the present articles, for 
which a separate consent shall be necessary. 


1986 ILC Report, supra note 2, at 41. 

19 The comments made in relation to Article 21 concerning the bracketed phrase “legally 
protected interest” (see note 17 supra and accompanying text) apply to Article 22 as well. 

2 While the practice of many states that follow the restrictive theory seems concordant with 
the principle expressed in Article 22(2), that of the United States may be viewed as being at 
odds with it. See, e.g., Ipitrade Int'l v. Federal Republic of Nigeria, 465 F.Supp. 824 (D.D.C. 
1978); and Birch Shipping Corp. v. Embassy of Tanzania, 507 F.Supp, 311 (D.D.C. 1980). But 
cf. the section-by-section analysis of the FSIA relating to §1610(a)(1) in H.R. Rer. No. 1487, 
94th Cong., 2d Sess. (1976), which speaks of waiver of “immunity from execution.” 

2! Article 23 provides as follows: 


- Specific categories of property 


l. The following categories of property of a State shall not be considered as property 
specifically in use or intended for use by the State for commercial [non-governmental] 
purposes under paragraph (a) of article 21, 


(a) property, including any bank account, which is in the territory of another State and 
is used or intended for use for the purposes of the diplomatic mission of the State or its 
consular posts, special missions, missions to international organizations, or delegations to 
organs of international organizations or to international conferences; 

(b) property of a military character or used or intended for use for military purposes; 

(c) property of the central bank or other monetary authority of the State which is in 
the territory of another State; 

(d) property forming part of the cultural heritage of the State or part of its archives 
which is in the territory of another State and not placed or intended to be placed on sale; 

(e) property forming part of an exhibition of objects of scientific or historical interest 
which is in the territory of another State and not placed or intended to be placed on sale. 


2. A category of property, or part thereof, listed in paragraph 1 shall not be subject 
to measures of constraint in connection with a proceeding before a court of another State, 
unless the State in question has allocated or earmarked that property within the meaning 
of paragraph (b) of article 21, or has specifically consented to the taking of measures of 
constraint in respect of that category of its property, or part thereof, under article 22. 


1986 ILC Report, supra note 2, at 42—43. 
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from measures of constraint. It is similar to, but broader than, section 1611 
of the FSIA, and might benefit from some tightening when the articles are 
given a second reading.” l 

Part V of the draft, entitled “Miscellaneous Provisions,” deals with service 
of process, default judgments, measures of coercion, “procedural immuni- 
ties” and nondiscrimination. Except for the article on the latter (Article 28), 
these provisions were on the whole uncontroversial. 

Article 24” provides for several different methods of effecting service of 
process in an action against a foreign state. The article makes no distinction 
between service on the state itself and service on one of its agencies or 
instrumentalities, but it is otherwise similar to the FSIA’s provisions on the 
subject.2* Some Commission members did not consider it appropriate to 


22 For example, paragraph 1(c), in the present writer’s view, should be reformulated to make 
clear that property of the central bank, to enjoy the protection of Article 23, must be held for 
its own account. Further, subparagraphs (d) and (e) are rather novel and do not clearly indicate 
whether they, would cover property used, e.g., in a trade fair for advertising purposes. Moreover, 
it is not clear that problems with respect to the kinds of property referred to in those subpar- 
agraphs arise sufficiently often to justify their retention. 

23 Article 24 provides as follows: 


Service of process 


l. Service of process by any writ or other document instituting a proceeding against a 
State shall be effected: 


(a) in accordance with any special arrangement for service between the claimant and 
- the State concerned; or l 
(b) failing such arrangement, in accordance with any applicable international convention 
binding on the State of the forum and the State concerned; or 
(c) failing such arrangement or convention, by transmission through diplomatic channels 
to the Ministry of Foreign Affairs of the State concerned; or 
(d) failing the foregoing, and if permitted by the law of the State of the forum and the 
law of the State concerned: 
(i) by transmission by registered mail addressed to the head of the Ministry of Foreign 
Affairs of the State concerned requiring a signed receipt; or 
(ii) by any other means. , 


2. Service of process by the means referred to in paragraphs 1 (c) and (d) ny is deemed 
to have been effected by receipt of the documents by the Ministry of Foreign Affairs. 


3. ‘These documents shall be accompanied, if necessary, by a translation into the official 
language, or ane of the official languages, of the State concerned. 


4, Any State that enters an appearance on the merits in a proceeding instituted against 
it may not thereafter assert that service of process did not comply with the provisions of 
paragraphs 1 and 3. 


ree ILC Report, supra note 2, at 45-46. 

*4 Tt would probably be more difficult—or at least more time-consuming——for the private 
litigant to effect service under Article 24 than under §1608 of the FSIA. For example, while 
§ 1608(a)(3) allows process to be sent through the clerk of the court to the head of the foreign 
ministry of the defendant state, Article 24(1)(c) requires process to be transmitted through - 
diplomatic channels to the defendant’s foreign ministry—an extra step that would probably 
cost some time. Indeed, the latter method is the “last resort” for service of process under the 
FSIA (§1608(a)(4)). Article 24’s “last resort” methods are somewhat limited by the fact that 
they must be “permitted by the law of the State of the forum and the law of the State concerned.” 
The first of them is the equivalent of the penultimate method allowed under §1608(a)(3), 
discussed above; the second is “by any other means [permitted by the laws of the two states 
concerned].” 
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include a provision on service of process in the draft since, in their view, 
such procedures were not regulated precisely by international law. The de- 
cision to include Article 24 was based on the perceived need to give litigants 
and states guidance on generally acceptable methods of service. 

Article 25* permits the entry of a default judgment against a state 3 
months after service has been effected pursuant to Article 24. Article 267° 
protects states from injunctions, orders of specific performance and, in par- 
ticular, the French institution of astreinte (i.e., an order to perform or refrain 
from performing a specific act on pain of suffering a monetary penalty). 

Article 27?’ protects states from being fined or otherwise penalized for 
not producing documents or information. The court may, however, draw 
inferences relating to the merits*® from such a failure to produce, which will 
not be considered a penalty. 


?5 Article 25 provides as follows: 
Default judgement 


1. No default judgement shall be rendered against a State except on proof of compliance 
with paragraphs 1 and 3 of article 24 and the expiry of a period of time of not less than 
three months from the date on which the service of the writ or other document instituting 
a proceeding has been effected or deemed to have been effected in accordance with para- 
graphs 1l and 2 of article 24. 


2. Acopy of any default judgement rendered against a State, accompanied if necessary 

- by a translation into the official language or one of the official languages of the State 

concerned, shall be transmitted to it through one of the means specified in paragraph 1 

of article 24 and any time-limit for applying to have a default judgement set aside, which 

shall be not less than three months from the date on which the copy of the judgement is 

received or is deemed to have been received by the State concerned, shall begin to run 
from that date. 


1986 ILC Report, supra note 2, at 47-48. 

*6 Article 26, “Immunity from measures of coercion,” provides: “A State enjoys immunity, 
in connection with a proceeding before a court of another State, from any measure of coercion 
requiring it to perform or to refrain from performing a specific act on pain of suffering a 
~ monetary penalty.” Id. at 48. 

2% Article 27 provides as follows: 


Procedural immunities 


1. Any failure or refusal by a State to produce any document or disclose any other. 
information for the purposes of a proceeding before a court of another State shall entail 
no consequences other than those which may result from such conduct in relation to the 
merits of the case. In particular, no fine or penalty shall be imposed on the State by reason 
of such failure or refusal. 


2. A State is not required to provide any security, bond or deposit, however described, 
to guarantee the payment of judicial costs or expenses in any proceeding to which it is a 
party before a court of another State. 


Id. at 49. 

8 Query whether allowing the court to draw inferences relating to the merits is sufficient, 
since nondisclosure of jurisdictional facts may be equally (or more) important. See, e.g., Insurance 
Co. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694 (1982), in which the Court 
affirmed the imposition by the district court of discovery sanctions under FRCP Rule 37(b), 
viz., the assumption that certain jurisdictional facts were established when defendant failed to 
comply with a discovery order. 
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Article 28 on nondiscrimination?? was adopted only after lengthy debate. 
Adherents of the restrictive theory believed that the draft should in some 
way make clear that reasonable application of that approach would not be 
regarded as an internationally wrongful act. The Drafting Committee sought 
to accomplish this goal in its version of Article 28 by allowing states to 
restrict immunities from jurisdiction and execution for certain reasons, but 
by drawing a line beyond which restrictions would not be permitted so as 
to protect the “hard core” of state immunities. This formulation, however, 
did not prove acceptable to the Commission, primarily because some mem- 
bers believed it would tacitly acknowledge the legitimacy of the restrictive 
theory. The Commission ultimately settled on the present version of Article 
28, which is mich less ambitious than the Drafting Committee’s draft and 
is modeled upon Article 47 of the Vienna Convention on Diplomatic Re- 
lations. 


The Diplomatic Courier and Bag 


It has already been noted that the Commission at its 1986 session com- 
pleted the adoption on first reading of a set of draft articles on the diplomatic 
courier and bag.*° The provisions acted upon in 1986, Articles 28 to 33, 
include the centerpiece of the entire draft: Article 28, “Protection of the 
diplomatic bag.’”’*’ The basic issue faced by the Commission was whether 


2° Article 28 provides as follows: 
Non-discrimination 


l. The provisions of the present articles shall be applied on a non-discriminatory basis 
as between the States parties thereto. 


2. However, discrimination shall not be regarded as taking place: 


(a) where the State of the forum applies any of the provisions of the present articles 
restrictively because of a restrictive application of that provision by the other State con- 
cerned; 

(b) where by agreement States extend to each other treatment different from that 
which is‘required by the provisions of the present articles. 


1986 ILC Report, supra note 2, at 50. 

°° The Commission’s 1986 report follows standard practice in setting forth the draft articles 
and commentary. See note 2 supra. 

5! Article 28 provides as follows: 


Protection of the diplomatic bag 


1. The diplomatic bag shall fbe inviolable wherever it may be, it shall] not be opened 
or detained [and shall be exempt from examination directly or through electronic or other 
technical devices]. l 


2. Nevertheless, if the competent authorities of the receiving [or the transit] State have 
serious reasons to believe that the [consular] bag contains something other than the cor- 
respondence, documents or articles referred to in article 25, they may request [that the 
bag be subjected to examination through electronic or other technical devices. If such 

_ examination does not satisfy the competent authorities of the receiving [or transit] State, 
they may further request] that the bag be opened in their presence by an authorized 
representative of the sending State. If [either] [this] request is refused by the authorities 
of the sending State, the competent authorities of the receiving [or the transit] State may 
require that the bag be returned to its place of origin. 


1986 ILC Report, supra note 2, at 66. 
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simply to reproduce the language of Article 27, paragraph 3 of the 1961 
Vienna Convention on Diplomatic Relations (Vienna Diplomatic Conven- 
tion),°* or whether to (1) go further and identify specific types of prohibited 
inspection or “‘screening,” and/or (2) provide for a “challenge” procedure 
along the lines of Article 35, paragraph 3 of the 1963 Vienna Convention 
on Consular Relations (Vienna Consular Convention).*° 

Some members suggested that greater protection should be accorded the 
bag than is provided under existing law, because they believe that violations 
of its confidentiality are increasing. Other members pointed to the growing 
abuses of the bag (e.g., its use for the smuggling of arms, drugs and currency) 
and argued that some kind of challenge procedure is essential to safeguard 
the security interests of the receiving state. 

The Commission was unable to arrive at a generally acceptable resolution 
of these issues. However, in view of its determination to complete the first 
reading of the draft at the 1986 session, the Commission decided to adopt 
a text that reflected the various competing positions. ‘This text will be mod- 
ified to take into account the views of governments when the articles are 
given a second reading. 

The result of the Commission’s failure to agree upon whether the article 
should emphasize the interests of the sending or the receiving state is a text 
replete with brackets. If the bracketed language is removed from paragraph 
l, what remains is identical to Article 27(3) of the Vienna Diplomatic Con- 
vention. Similarly, the unbracketed portion of paragraph 2 (except for the 
word “‘consular’’) is taken from the second sentence of Article 35(3) of the 
Vienna Consular Convention. Those members who advocated retention of 
the language in brackets in paragraph 1 were generally opposed to any 
reference in the article to a challenge procedure, and thus rejected paragraph 
2, with or without brackets. 

Article 28 brings into sharp focus the difficulty of achieving a “uniform 
regime” governing all types of couriers and bags. If no challenge procedure 
is provided for, greater protection is accorded the consular bag than is per- 
mitted under the Vienna Consular Convention; if one is provided for, the 
literal regime** of the Vienna Diplomatic Convention is altered in respect 
of diplomatic bags. The Commission considered a proposed method of pre- 
serving the status quo, while permitting individual states to opt for modifi- 


82 Article 27(3) of the Convention (Apr. 18, 1961, 23 UST 3227, TIAS No. 7502, 500 
UNTS 95) provides simply: “The diplomatic bag shall not. be opened or detained.” 

*° Article 35(3) of the Convention (Apr. 24, 1963, 21 UST 77, TIAS No. 6820, 596 UNTS 
261) provides as follows: 


The consular bag shall be neither opened nor detained. Nevertheless, if the competent 
authorities of the receiving State have serious reason to believe that the bag contains 
something other than the correspondence, documents or articles referred to in paragraph 
4 of this Article, they may request that the bag be opened in their presence by an authorized 
representative of the sending State. If this request is refused by the authorities of the 
sending State, the bag shall be returned to its place of origin. 

*4 The expression “literal regime” is used because some Commission members took the 
position that nothing in the text of Article 27(3) of the Vienna Diplomatic Convention prohibits 
a challenge procedure such as that provided for under Article 35(3) of the Vienna Consular 
Convention. 
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cation, but was unable to reach agreement upon it. The proposal would 
have preserved the challenge procedure in respect of the consular bag and 
permitted states to declare that they would apply the regime governing the 
consular bag to the diplomatic bag as well.” 

The version of paragraph 2 finally adopted makes provision for a request 
that the “[consular] bag” be opened in exceptional circumstances and in- 
cludes a requirement that the bag be returned if the request is refused. (The 
word “‘consular’’ appears in brackets because the Commission was unable 
to reach agreement on whether the challenge procedure under paragraph 
2 should also apply to diplomatic bags.) The paragraph also includes, in 
brackets, an intermediate step: it would allow the receiving state to request 
that a suspect bag be subjected to electronic scanning, which presumably 
could be done without opening the bag and could reveal the presence (or 
absence) of such items as weapons. Those opposed to a challenge procedure, 
however, were not particularly receptive to the scanning option. It is there- 
fore questionable whether that option enhances the general acceptability of 
paragraph 2., 

The controversy within the Commission over Article 28 reflects a like 
controversy among states and may be the shoal upon which the entire project 
founders. To avoid such a disastrous outcome, states may be content to 
preserve the existing two-regime approach. While the rather vague language 
of the Vienna Diplomatic Convention leaves open the potential for abuse, 
at least it has stood the test of time. 

Articles 29 and 30°° did.not raise serious problems. Article 31, on the | 


55 This proposal was made by Sir Ian Sinclair. It also provided that states declaring that they 
would apply the consular bag regime to the diplomatic bag would not be entitled to object to 
reciprocal treatment of their diplomatic bags. 

56 These two articles provide as follows: 

Article 29 
Exemption from customs duties, dues and taxes 


The receiving State or, as the case may be, the transit State shall, in accordance with 
such laws and regulations as it may adopt, permit the entry, transit and departure of the 
diplomatic bag and shall exempt it from customs duties and all national, regional or mu- 
nicipal dues and taxes and related charges other than charges for storage, cartage and 
similar services. ' 

Article 30 


Protective measures in case of force majeure or other circumstances 


1. Inthe event that, due to force majeure or other circumstances, the diplomatic courier, 
or the captain of a ship or aircraft in commercial service to whom the bag has been 
entrusted or any other member of the crew is no longer able to maintain custody of the 
diplomatic bag, the receiving State or, as the case may be, the transit State shall take 
appropriate measures to inform the sending State and to ensure the integrity and safety 
of the diplomatic bag until the authorities of the sending State take re-possession of it. 


2. In the event that, due to force majeure, the diplomatic courier or the diplomatic bag 
is present in the territory of a-‘State which was not initially foreseen as a transit State, that 
State shall accord protection to the diplomatic courier and the diplomatic bag and shall 
extend to them the facilities necessary to allow them to leave the territory. 


1986 ILC Report, supra note 2, at 67. 
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other hand, did present difficulties—not because of its intent, but because 
of its wording.®’ Its purpose is to make clear that if a host state of an inter- 
national organization has no diplomatic relations with a member state of 
the organization, the host state must nonetheless accord that member state 
the same facilities, privileges and immunities as it accords the other members 
of the organization. Read literally, however, the article as currently worded 
purports to lay down the novel requirement that state A, even though 1 it has 
no diplomatic relations with state B, must accord state B’s couriers and bags 
full privileges and immunities. As paragraph 1 of the commentary states, 
the article is based principally upon Article 82(1) of the 1975 Vienna Con- 
vention on the Representation of States in Their Relations with International 
Organizations of a Universal Character.” The term “host State,” which 
was used in an earlier version, would have clarified the article considerably, 
but concern was expressed because the term does not appear-anywhere else 
in the draft. Some members’ strong reservations about the article are re- 
flected in the commentary.” 

Articles 32 and 33*° deal with the all-important question of the relationship 


3 Article 31, “Non-recognition of States or Governments or absence of diplomatic or consular 
relations,” provides: ““The facilities, privileges and immunities accorded to the diplomatic courier 
and the diplomatic bag under the present articles shall not be affected either by the non- 
recognition of the sending State or of its Government or by the non-existence of diplomatic 
or consular relations.” Id. 

38 Opened for signature Mar. 14, 1975, UN Doc. A/CONF. 57/16, reprinted in 69 AJIL 730 
(1975). 

39 See para. 5 of the commentary to Art. 31, 1986 ILC Report, supra note 2, at 79. 

4° These two articles provide as follows: 


Article 32 
Relationship between the present articles and existing bilateral and regional agreements 


The provisions of the present articles shall not.affect bilateral or regional agreements 
in force as between States parties to them. 


Article 33 
Optional declaration 


1. A State may, at the time of expressing its consent to be bound by the present articles, 
or at any time thereafter, make a written declaration specifying any category of diplomatic 
courier and corresponding category of diplomatic bag listed in paragraphs 1 and 2 of 
article 3, to which it will not apply the present articles. 


2. Any declaration made in accordance with paragraph 1 shall be communicated to 
the depositary who shall circulate copies thereof to the parties and to the States entitled 
to become parties to the present articles. Any such declaration made by a contracting 
State shall take effect upon the entry into force of the present articles for that State. Any 
such declaration made by a party shall take effect upon the expiry of a period of three 
months from the date upon which the depositary has circulated copies of that declaration. 


3. A State which has made a declaration under paragraph 1 may at any time withdraw 
it by a notification in writing. 


4. A State which has made a declaration under paragraph I shall not be entitled to 
invoke the provisions relating to any category of diplomatic courier and diplomatic bag 
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of the draft to existing treaties. Rather than attempting to resolve this issue 
with respect to multilateral conventions,*' as had initially been proposed by 
the special rapporteur, Article 32 merely preserves the force and effect of 
already extant bilateral or regional agreements. While this solution does not 
answer the larger question, it may be premature to attempt to do so at this 
stage, especially in view of the uncertain status of Article 28. 

Article ‘33 is designed to introduce a measure of flexibility by allowing 
states to adhere to the draft with respect to certain categories of couriers 
and bags only (e.g., consular couriers and bags), leaving others subject to 
existing conventional or customary law regimes. The article seeks to address 
the problem that unification of the law on the courier and bag will inevitably 
affect the regimes governing certain categories of bags. While such a pro- 
vision might improve the ratification record of any convention that results 
from this project, it may prove difficult for customs agents to administer, 
since it allows for a considerable degree of variety in state practice. 


Other Topics 


Although the Commission was not able to adopt articles on other topics, 
substantial time was devoted to discussing them in plenary session and state 
. responsibility received considerable attention in the Drafting Committee. 
The special rapporteur for the latter subject, Professor Willem Riphagen,* 
submitted a report containing the final part of the draft, part 3 on the “im- 
plementation” of state responsibility. These articles, together with an annex 
on the resolution of disputes, were referred to the Drafting Committee after 
discussion by the Commission.** They generally provide for a graduated 
series of steps to be taken by a state that believes it has been injured by an 
internationally wrongful act of another state. In particular, they require that 
notice be given and that countermeasures not be taken for prescribed periods. 

More time was devoted to the special rapporteur’s report on the Draft 
Code of Offences against the Peace and Security of Mankind than to any 
other report. Even so, the Commission was unable to give the articles pro- 
posed the kind of in-depth discussion necessary for their referral to the 





mentioned in the declaration as against another party which has accepted the applicability 
_ of those provisions to that category of courier and bag. 


Id. at 80 and 81~82, respectively. 

^ Ie., the 1961 Diplomatic Relations Convention, supra note 32, the 1963 Consular Relations 
Convention, supra note 33, the Convention on Special Missions, opened for signature Dec. 16, 
1969, Annex to GA Res. 2530 (XXIV) (Dec. 8, 1969), and the 1975 Vienna Convention on 
the Representation of States in Their Relations with International Organizations of a Universal 
Character, supra note 38. 

42 Regrettably, Professor Riphagen was not reelected to the Commission by the General 
Assembly in the elections of November 1986. This means that the Commission will have to 
appoint a new special rapporteur for state responsibility. 

*® The texts of these articles, together with the annex, are set forth in 1986 ILC Report, 
supra note 2, at 89 n.71. 
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Drafting Committee, owing to their number and importance. Among the 
matters discussed were the concept of crimes against humanity, war crimes, 
“other offences” (viz., complicity, complot and conspiracy, and attempt), and 
general principles that would apply to the code as a whole.** Detailed con- 
sideration of these matters was postponed to the next session. 

The two environment-related topics on the Commission’s agenda, liability 
for acts not prohibited by international law and non-navigational uses of 
international watercourses, received only limited attention. The Commission 
had before it the first substantive reports on these topics by the new special 
rapporteurs, Ambassador Julio Barboza and the present author, respectively, 
both of whom had been appointed in 1985. These reports, as well as any 
that may be submitted in 1987, will presumably be given more extensive 
consideration at that year’s session. Both rapporteurs indicated that, in the 
main, they would follow the general approaches of their predecessors in 
developing their topic. 

STEPHEN C. ‘MCCAFFREY* 


PUBLICATIONS OF THE INTERNATIONAL COURT OF JUSTICE 


In 1986 the United. Nations Joint Inspection Unit (JIU) included the 
publications of the International Court of Justice in its program. Its re- 
port on the subject, entitled ‘‘Publications of the International Court of Jus- 
tice,” was prepared by Enrique Ferrer-Vieyra (Argentina) and issued in 
August 1986.’ 


41 These general principles were those relating to: 


(1) the juridical nature of the offense; 

(2) the official position of the offender; 

(3) the application of criminal law in time; 

(4) the application of criminal law in space; and 
(5) exceptions to criminal responsibility: 


(a) coercion, state of necessity and force majeure; 
(b) error; 

(c) superior orders; 

(d) the official position of the perpetrator; 

(e) self-defense; and 

(f) means of defense based on reprisals. 


See 1986 ILC Report, supra note 2, at 126-37. 

* Professor of Law, University of the Pacific, McGeorge School of Law; Member, International 
Law Commission. 

! The JIU, whose members serve in their personal capacity, was established by General 
Assembly Resolution 2360A (XXII) of Dec. 19, 1967. It now operates under a statute annexed 
to General Assembly Resolution 31/192 of Nov. 22, 1976. The functions, powers and re- 
sponsibilities of the JIU are governed by Articles 5 to 8 of that statute. The inspectors have 
the broadest powers of investigation into all matters having a bearing on the efficiency of 
services and the proper use of funds. The JIU submits an annual report to the General Assembly 
(and to other organizations) and special reports as required, normally examined in the Fifth 
Committee. Its report under consideration was originally issued as UN Doc. JIU/REP/86/7, 
and was reissued for the General Assembly as UN Doc. A/41/591 (Sept. 12, 1986). The 
comments of the Secretary-General in Annex I and the observations of the Court in Annex II 


r 
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Despite its promising title, the JIU report is limited to certain aspects of 
the publication and distribution of the judgments and advisory opinions of 
the Court, orders being ignored entirely. The inspectors’ recommendations, 
eight in all, are partly technical, dealing with various contractual and costing 
aspects of the Court’s printing work (not of direct concern here), and partly 
substantive. The substantive recommendations raise a series of major issues 
both of law and legal policy relating to the interpretation and application 
of the Statute, and of the Court’s working methods. They cannot be con- 
sidered properly in the context of United Nations administration, or inci- 
dentally by the Sixth Committee in the course of its examination of some | 
other agenda item. Nor would the Fifth Committee be an appropriate forum 
for this delicate aspect, merely on the basis of the JIU report and the Court’s 
observations on it. Neither committee should adopt decisions without con- 
sultation with the other. 

The principal relevant recommendations of the JIU are: 


(1) The ICJ should consider limiting the number of copies of its 
judgments published in French/English, and it should also consider 
publishing separate copies in each of these languages, according to 
need (para. 14);° 


(2) The Court should consider publishing a compilation of all its 
judgments in paperback and in each of the official languages of the 
United Nations (para. 20); 


(3) The Court should consider publishing its advisory opinions in 
separate languages (English and French) and limiting the number of 
copies (para. 15); and 


(4) The Court should consider publishing a compilation of all of its 
advisory opinions in a single paperback edition and in the other official 
languages of the United Nations (para. 20). 


At first sight, those recommendations are deceptively attractive. Publi- 
cation of paperback editions (the Court’s publications here mentioned are - 
all originally published in paperback and are always available in this form) 
in each of the official languages of the United Nations (Arabic, Chinese, 
English, French, Russian and Spanish) would certainly increase the potential 
readership. But it is doubtful if this comes within the scope of the functions 


were issued as UN Doc. A/41/591/Add.1 (Dec. 5, 1986) after all the substantive work of the 
main committees was completed. The General Assembly took no action and in its Decision 41 / 
448 of Dec. 5, 1986 deferred consideration of the JIU item until its 1987 session. 

? For convenience, the expression “‘judicial pronouncement” is used to indicate generically 
judgments, advisory opinions and orders customarily published in the Court’s Reports. 

> It is not clear what effect this would have on the annual volumes of the Court’s Reports. If 
they were produced in one or the other official language of the Court exclusively, that would 
lead to a hodgepodge of authoritative and nonauthoritative texts, of limited value to the poten- 
tial professional user. If, on the other hand, one volume were to contain all the authoritative 
texts, and the other the nonauthoritative texts, it is doubtful if any real purpose would be 
served. This observation does not apply to versions in.other languages produced otherwise 
than by the Court. 
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of the Court, with its small, compact and practice-oriented Registry, or would 
really meet the needs of the international legal profession. The task of dis- 
semination is not characteristically different from the diffusion of particulars 
of the activities of any other principal organ of the United Nations, and 
should therefore be dealt with by competent and professionally manned 
units established by the General Assembly or the Secretary-General for that 
purpose. 

Legal issues of some importance, however, arise out of the recommen- 
dations regarding the publication by the Court of its judicial pronouncements 
in a single language (English, French), and not, as has hitherto been the 
consistent practice since the establishment of the Permanent Court of In- 
ternational Justice in 1922, in bilingual versions printed en regard.* The 
basic rationale for this proposal appears in paragraph 14 of the JIU report, 
as follows: 


Neither the Statute nor the Rules of Procedure of the Court provides 
for the double version of its Judgments in English and French. [Par- 
enthetically, this interpretation of the Statute is itself open to question, 
especially in the light of consistent practice since 1923.] A limited num- 
ber of copies in the double version format could be published for the 
use of the Court and international lawyers, leaving the bulk of the 
publications in the less expensive single language version. This should 
result in savings which could then be used for the translation and pub- 
lication of the Judgments in the other official languages of the Organ- 
ization. 


A different rationale is furnished regarding advisory opinions, one that, 
with respect, may be factually incorrect. In paragraph 10, the statement is 
made that because advisory opinions are requested by a duly qualified or- 
gan under Article 96 of the Charter and chapter IV of the Statute, | 
“[c]onsequently, they are already translated and published in the official 
languages of the Organization, with only a few exceptions.” (Iam personally 
not aware that this has been the practice hitherto, and no mention of any 
such translations appears in the Court’s Bibliographies; but if that is so, any 
- translations would have been made by the Secretariat and on its responsibility, 
and not by the Court.) 

In addition, the following appears in the JIU report, although it is not 
picked up in any formal recommendation: 


11. The Inspector agrees that dissenting and separate Opinions of 
Judgments and Advisory Opinions are very important and sometimes 
fundamental for an in-depth study of the case by international lawyers 
and specialists in international law and relations. Nevertheless, the In- 
spector is concerned about the fact that the main purpose of the pub- 
lication of the Court’s Judgments and Advisory Opinions, which is to 


* The practice is for the authoritative text to appear on the verso, or left-hand page, and 
the nonauthoritative text on the recto, or right-hand page, each page carrying the same number, 
and the first line of each paragraph being parallel. The recto text is only a translation if it is 
actually headed Translation or Traduction. Otherwise, it is as much an original as the verso text. 
Individual opinions are treated in the same way, and both versions are signed by their authors. 


684 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 81 


reach the widest possible audience among students, professors and the 
intellectual world in general, could be jeopardized by the cost of pub- 
lishing dissenting and separate Opinions, taking into account the present 
financial and economic constraints. For those reasons the Inspector 
makes no recommendation in this respect. 


The report suggests that implementation of the foregoing would generate 
savings that could be used to defray the costs of publication of the judicial 
pronouncements in six single-language paperback editions. This, however, 
is mere conjecture and there is nothing to support it. 

The legal issues (alongside the technical issues) thus raised include: (1) 
the place of bilingualism in the formation of the judicial pronouncement; 
(2) the function of the individual opinions, whether concurring or dissenting, 
in relation to the collegiate judicial pronouncement on which the operative 
part of the decision is based; and (3) the presentation of the bilingual (English 
and French) texts in the official publications of the Court, particularly their 
presentation en regard considered in its legal role and not as a technical 
matter of printing or appearance. These three topics are tightly interlocked. 
Furthermore, the statement Just quoted, that ‘‘the main purpose of the pub- 
lication . . . is to reach the widest possible audience among students, pro- 
fessors and the intellectual world in general” (a curious order of a curiously 
selected audience), is unacceptable. The purpose ts essentially political, con- 
comitant with the Court’s function in the peaceful settlement of international 
disputes (under Article 33 and Article 36, paragraph 3 of the Charter). The 
JIU report’s paint of departure is simply wrong. 

One does not hesitate for a moment over possible United Nations spon- 
sorship of the publication of intact single-language versions (including indi- 
vidual opinions), paperback or hard-cover, of judicial pronouncements in as 
many languages as the General Assembly may decide. (It should be recog- 
nized, however, that single English or French versions are widely diffused 
in periodicals, although not always with the individual opinions.) But the 
greatest hesitation must be expressed over the suggestion that the Court should 
itself tamper in any way with current and longstanding practices regarding 
the bilingual publication of these texts, and that the individual opinions 
should or could be dropped. These suggestions completely disregard the 
manner in which the relevant texts are produced, including the determi- 
nation of which text is authoritative (fait foi). They also misconceive the 
functions and importance of the individual opinions, whose suppression may 
not merely involve a fundamental reinterpretation—if not a de facto 
amendment—of the Statute, but actually constitute a violation of that in- 
strument. Consequently, it is surprising that in Annex I the Secretary-General 
stated that he “‘has no disagreement” with the inspectors’ observations, and 
limited his remarks to a couple of technical clarifications, without attempting 
to place the matter in its political, constitutional and legal context. 

It is necessary first to recall how a judicial pronouncement of the Court 
is produced, from which the real significance of the manner of presentation 
and of the individual opinions will become apparent. This description is 
facilitated by a brochure of the Court produced before the JIU report was 
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published, in which the matter is carefully explained. After the hearing is 
completed and various preliminary internal deliberations have been under- 
taken, the Drafting Committee prepares a preliminary draft in English and 
French, with the assistance of the Registry for the introductory passages 
(qualités) summarizing the proceedings, the translation from one language 
to the other and the checking of statements of fact. The Court gives this 
draft a first reading. Each paragraph is read aloud in both languages and, 
after discussion, is either left unchanged, amended or sent back to the Draft- 
ing Committee. A revised draft is then submitted to the Court. This is given | 
a second reading, shorter than the first, at which it is taken page by page 
and adopted, with or without minor amendments. At the end of the second 
reading, a final vote is taken on the answers proposed in the final draft to 
the questions submitted to the Court. The judges vote yes or no orally, in 
inverse order of seniority.” The brochure goes on to explain that “[a]fter 
the Court has taken a final vote on the operative provisions,” it immediately 
takes some further decisions, the most important of which is to determine 
which is the authoritative text of the pronouncement drawn up in English 
and French. 

In fact, the general process by which the text is shaped is not dissimilar 
to that employed by the International Law Commission for its reports. Most 
of the judges are capable of working in English and French, and regardless 
of the language in which the draft is prepared, themselves work in a regular 
“bilingual” manner, as is well established in international practice. Article 
39, paragraph 2 of the Statute requires the Court to determine which of 
the two versions of its decisions is ‘“authoritative,’”’ and, as seen, this decision 
is taken at the very last stage. But this is not a universal requirement of 
international courts. The European Court of Human Rights, for instance, 
has occasionally determined that both texts are authoritative, and this practice 
has become very common since the Goddi Case.° The Court of Justice of the 
European Communities observes special and complex rules regarding lan- 
guages, owing to the special nature of that Court. Paragraph 17 of the JIU 
report refers to those two Courts, but I submit that the comparison is really 
. with unlikes and is not germane to the present discussion. The reference in 
the same paragraph to the United Nations Reports of International Arbitral 
Awards overlooks the fact that in most instances there is only one language 
version of an arbitral award, but that where there are two or more, as in 
volume XVIII of that publication, the Secretariat’s practice has been to 
publish them both, though not en regard (with one exception, such original 
bilingual arbitral awards as I have seen are also not issued en regard’). 


5 ICJ, THE INTERNATIONAL COURT OF JUSTICE 59 (3d ed. 1986). This practice is based on 
the resolution of the Court concerning its internal judicial practice of Apr. 12, 1976. Text in 
1975-1976 IC] Y.B. 119; IC], ACTS AND DOCUMENTS CONCERNING THE ORGANIZATION OF 
THE COURT [hereinafter IC] Acrs AND DOCUMENTS], No. 4, at 165 (1978); and my DOCUMENTS 
ON THE INTERNATIONAL COURT OF JUSTICE 289 (2d ed. 1979). The relevant passage has 
appeared in all editions of the brochure since the first (1976). 

ê Goddi Case, 76 Eur. Ct. H.R. (ser. A) (1984). 

7 The only exception known to me is the award of Feb. 14, 1985 in the Guinea / Guinea-Bissau 
Maritime Delimitation case, which was issued in French and Portuguese in accordance with the 
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This method of composing the collegiate decision of the Court indicates 
that in essence the text later determined to be “‘authoritative’’ (whatever 
that may mean) is itself the product of a bilingual intellectual process regularly 
encountered in diplomatic and United Nations practice. While the text is 
being put together bilingually in one of the Court’s official languages—the 
choice of which at that stage is presumably very much a matter of chance - 
depending on the composition of the Drafting Committee—a “‘translation”’ 
is being prepared by the Registry into the other working language. Conse- 
quently, the Court in fact drafts in both official languages simultaneously, 
and it actually adopts both texts before determining which version is “‘au- 
thoritative.”’ The contention that the double-version format is essentially 
for the “use of the Court and international lawyers” appears to be based on 
a misreading of the Statute and on a misconception of the real and substantive 
nature of the bilingualism that is an integral part of the judicial process. 
Anyone who has to have recourse to these materials, whether as judge, 
advocate, arbitrator, codifier or teacher, or even as layman, will always be 
alert to the possibility that he may have to interest himself in the second text 
when considering any judicial pronouncement of the Permanent Court or 
of the present Court. This would not be the plaything of an excessive vir- 
tuosity. 

Three instances of the need for recourse to both texts can be found in 
the records of the International Law Commission. 

In 1956 confusion in the nonauthoritative text of the 1951 Judgment in 
the Anglo-Norwegian Fisheries case was encountered, so much so that the 
revision was actually first published in the Commission’s report for that year. 
The Court then issued a formal erratum on October 22, 1956 (missing from 
many library copies of the Court’s Reports for 1951), accompanied by a 
reference in the appropriate issue of the Court’s Yearbook.’ 

In connection with the Commission’s work on the law of treaties, this 
kind of issue was encountered twice. In 1964, in dealing with treaties and 
third states, the Commission met with difficulties over the expression ‘‘vérita- 
ble droit”? in the authoritative text of the Permanent Court’s Judgment in 
the Free Zones case, rendered in English by the unusual expression “‘actual 
right.” The difficulties were only resolved by a careful comparison of the 
two texts, with the collaboration of United Nations translators, and a cir- 


special agreement. The arbitral tribunal consisted of three Members of the International Court; 
the tribunal’s registrar was a retired official of the Court’s Registry; the proceedings themselves 
took place in the Peace Palace at The Hague; and the tribunal had adopted the Rules of Court 
as its rules of procedure. Although the special agreement was silent on the matter, the tribunal 
decided that the French text of the award was authoritative. The official print of the award is 
presented en regard, and thus is similar to the Court’s judicial pronouncements. For an English 
translation, see 25 ILM 251 (1986). I have doubts whether some passages of that translation, 
notably paragraph 49, adequately convey the delicate nuance of the authoritative text. 

j Report of the International Law Commission on the Work of its Eighth Session, ch. H 
(law of the sea), Art. 5, Commentary para. 1, [1956] 2 Y.B. INT'L L. Comm’N 267 n.12, UN 
Doc. A/CN.4/SER.A/1956/Add.1; 1956-1957 ICJ Y.B. 125-26 n.1. The erratum was for- 
mally communicated to the parties at the same time. 
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cumlocution was found for the Commission’s immediate purposes.? Two 
years later, in its second reading of the article on error (see Article 48 of 
the Vienna Convention on the Law of Treaties), the Commission decided 
to follow exactly the Court’s language in the Temple of Preah Vihear (Merits) 
case, and found that the French version of the draft article as adopted on 
first reading in 1963 had failed to do so.'® 

These examples are mentioned not from fastidiousness, but simply because 
they are easily available in published records. They do show how much 
caution is needed when careful lawyers are faced with sensitive passages in 
a judgment of the International Court, how essential it can be to make full 
use simultaneously of both texts. 

However, the issues involved in requiring the Court to produce single- 
language editions of its decisions go deeper. The Court itself in its obser- 
vations on the JIU report included the following (para. 21): 


The drafting of each decision proceeds in parallel in both official lan- 
guages, this being a reflection of the equality of the judges in respect 
of their chosen working-language. While each passage of the text will 
of course originally have been drafted in one language, not all may 
have been drafted in the same one, and the process of amendment 
which ensues results normally in an English and a French text of which 
neither can justly be designated as the sole original or as a translation. 
The two texts are therefore mutually supportive, a fact which retains 
its importance for all those concerned to understand the decision, ir- 
respective of the clearly necessary statement which the Court always 
makes, in accordance with Article 39, paragraph 2, of its Statute, for 
the purpose of distinguishing the legally authoritative text. 


22. The Court is fully aware that the foregoing explanation is of 
practical interest chiefly to readers with a grasp of both English and 
French. It should not however be overlooked in considering the pro- 
posed alternative of the bilingual edition and the creation of two sep- 
arate monolingual editions. 


23. The bilingual edition offers the advantage of grouping together 
in one publication all authoritative and original texts, i.e., the author- 
itative texts of decisions and the original texts of individual opinions, 
whereas these would frequently be separated from one another in 
monolingual publications. Such monolingual publications would indeed 
be of a hybrid nature, frequently presenting an alternation of author- 
itative and non-authoritative, original and translated material, so that 
the different parts of a volume would vary in authenticity; it is also of 
course conceivable that in a given year, or for a given decision, all the 


9 See discussion at the Commission’s 736th meeting, [1964] 1 Y.B. INT’. L. Comm’N 80, 84, 
UN Doc. A/GN.4/SER.A/1964. For the passage in the Free Zones of Upper Savoy and the District 
of Gex case, see 1932 PCI, ser. A/B, No. 46, at 147 (Judgment of June 7). 

10 See discussion at the Commission’s 840th meeting (paras. 19-44), [1966] 1 Y.B. INT'L L. 
COMM’N, pt. 1 at 115, 116, UN Doc. A/CN.4/SER.A/1966; and the Report of the Commission 
on the Work of its Eighteenth Session, ch. H (the law of treaties), Art. 45, Commentary para. 
8, 2 id. at 244, UN Doc. A/CN.4/SER.A/1966/Add.1. The passage in question is found in 
1962 IC] Rer. 6, 26 (Judgment of June 15). The English text is authoritative. 
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authoritative or original texts may be in the same language, but in this 
case the whole of the corresponding publication in the other language 
would be of inferior authenticity. Either way, the typical user of the 
Reports series would not, it is believed, be at ease with this situation. 
What is more, with the production of translations into other languages, 
an anomaly would arise, since these translations would undoubtedly all 
be based on the authoritative texts of decisions and the originals of 
opinions, so that they would present a virtue of consistency lacking in 
the Court’s own monolingual productions. 


24. The conclusion to be drawn, however, is not that the introduc- 
tion of monolingual English and French editions would necessarily be 
wrong, but that, if pursued, it should not be allowed to jeopardize the 
continuance of the existing system." 


* * * * 


Individual opinions (concurring or dissenting, however designated) are 
as much an integral part of the international judicial process and the inter- 
national judicial pronouncement in the International Court as is the bilin- 
gualism. The opinions follow the judgment, concurring first, in judges’ 
order of seniority, and are printed en regard. Except in cases of joint 
opinions, they are written in one language and translated by the Registry. 
They often exhibit a higher degree of sophistication and subtlety and 
reach a higher level of literary skill than the collegiate pronouncements 
produced bilingually, thanks to the greater freedom of style and expres- 
sion enjoyed by the individual writer. The statutory right of every judge to 
join his opinion to the judgment, advisory opinion or order is enunciated 
in Article 57 of the Statute and is amplified in Articles 95 and 107 of the 
Rules of Court. If the English version of the Statute (originally drafted in 
French)—“‘any judge shall be entitled to deliver a separate opinion’”— 
seems ambiguous, the French could not be clearer—“‘tout juge aura le droit 
d’y [à l’arrét] joindre |’expression de son opinion individuelle.” It would not 
conform with either version of the Statute for the Court, or for the United 
Nations (the Statute being an integral part of the Charter), to disjoin the 
individual opinions from any judicial pronouncement published by the 
United Nations, of which the Court is a principal organ. Furthermore, it is 
now a matter of common knowledge that very few qualified jurists would 
be willing to accept the onerous responsibilities of membership on the Court 
if this right did not exist.’* 

Individual opinions in the International Court cannot be compared with 
individual opinions in any of the common law jurisdictions (or any other 
system allowing individual opinions). They are not to be regarded as the 
idiosyncratic outpourings of individual judges dissatisfied with the collegiate 
pronouncement, or as exhibitions of academic brilliance. Their preparation 


1! See UN Doc. A/41/591/Add.1 (1986), supra note 1. 

1? See Jhabvala, Declarations by Judges of the International Court of Justice, 72 AJIL 830 (1978); 
Jhabvala, Individual Opinions under the New Rules of Court, 73 AJIL 661 (1979); I. Hussain, 
DISSENTING AND SEPARATE OPINIONS AT THE WORLD COURT (1984). 
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and their circulation amongst the judges are essential steps in the formation 
of the collegiate opinion, by virtue of Article 7, paragraph (ii) of the resolution 
of the Court on its internal judicial practice of April 12, 1976.'° When the 
Court comes to the second reading of the draft decision, it has before it the 
drafts of the individual opinions. Sometimes the majority, if it finds a point 
well taken, will adjust its text to take account of the point raised and give 
at least partial satisfaction to the individual judge; in this way, the impact of 
draft individual opinions on the ultimate text of the Court’s pronouncement _ 
is not infrequently considerable. In other cases, to quote from an authori- 
tative writer on the Court, “‘as so often happens, a cryptic statement in a 
judgment proves to be a reply or a refutation of an argument in a judge’s 
appended opinion, and may be virtually unintelligible or even misleading taken 
in isolation.” '* While “popularization” is desirable and laudable, it cannot 
proceed through the subjection of carefully balanced judicial texts to pro- 
crustean treatment that gives a false, because partial, impression of authen- 
ticity. 
In its observations the Court wrote: 


8. In this regard, it may be helpful to indicate certain characteristics - 
essential to the texts of [the Court’s] judicial decisions, whether judg- 
ments, advisory opinions, or orders disposing of substantive issues. In 
so doing, the Court must stress that an indissoluble relationship exists 
between such decisions and any separate opinions, whether concurring 
or dissenting, appended to them by individual judges. The statutory 
institution of the separate opinion has been found essential as affording 
an opportunity for judges to explain their votes. In cases as complex 
as those generally dealt with by the Court, with operative paragraphs 
sometimes divided into several interlinked issues upon each of which 
a vote is taken, the bare affirmative or negative vote of a judge may 
prompt erroneous conjectures which his statutory right of appending 
an opinion can enable him to forestall or dispel. To disseminate the 
Court’s decisions without the appended opinions would therefore give 
rise to misconceptions affecting individual judges. It should in any case 
be apparent that the reasoning of a decision simply represents a highest 
common denominator. Therefore, given the multiplicity of judges 
dealing with a case, it is likely that some individual judges will feel that 
one or more of the considerations that determined their votes require 
more specific treatment; or there may remain points of great legal 
interest that a judge feels impelled to raise or explain, and such is the 
interplay of views during the Court’s deliberations that these points 
will shed light on, or themselves be illuminated by, corresponding pas- 
sages in the Court’s decision. ‘Thus not only do the appended opinions 
elaborate or challenge the decision, but the reasoning of the decision 
itself, reviewed as it finally is with knowledge of the opinions, cannot 
be fully appreciated in isolation from them. In short, the individual 
are are or may be essential to the full understanding of the Court’s 

ecision. 


'3 See note 5 supra. 
4 H, THIRLWAY, NON-APPEARANCE BEFORE THE INTERNATIONAL COURT OF JUSTICE 107 
(1985) (emphasis added). 
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10. In sum, no text omitting any statement delivered for final in- 
clusion by one or more of the participant judges listed at the head of 
the decision is the complete and authentic decision of the Court. 


11. Even independently of the foregoing conclusions flowing from 
the Statute and the judicial character and tradition of the institution, 
the Court feels bound to stress the importance of the element of balance 
to the impact of its collegiate work. By this element is meant the full 
and fair presentation in a decision of all the legal options on which the 
Court has exercised its powers of distinction. ‘This presentation will be 
thrown out of balance if separate and dissenting opinions are removed, 
especially where decisions taken by a narrow majority are concerned. 
To take an extreme case, it would not be proper to present a judicial 
decision adopted by a casting vote of the President without the opinions 
that could be expected to accompany it. What would the international 
community have thought if the United Nations had translated and 
disseminated the Judgment of the Court rejecting the claims of Ethiopia 
and Liberia in the South West Africa cases while omitting the separate 
and dissenting opinions which had been joined to it? And, in the Court’s 
view, no line can reasonably and regularly be drawn between cases 
where little harm supposedly would be done by excluding the opinions, 
and cases where, on the contrary, the harm would be great." 


In my view, the preceding adequately illustrates the indissoluble relation- 
ship between the collegiate pronouncement composed on the basis of an 
anonymously produced draft and shaped collectively and bilingually by the 
concurring and dissenting judges working in concert, and the individual 
opinions. The Statute of the Court, and the Court’s practice based on the 
Statute are accepted and understood by all those directly concerned, the 
profession. Changes cannot be forced on the international community, or 
on the intricate international legal system, in the guise of “efficiency” or 
budgetary “economies,” without regard to the real functions performed by 
the different elements under consideration. 


* * * * 


As for the presentation of the judicial pronouncements en regard, in the 
first place let the successive versions of the bilingual pronouncements of the 
Inter-American Court of Human Rights, or those of bilingual arbitral awards 
as published in volume XVIII of the Reports of International Arbitral Awards, 


15 UN Doc. A/41/591/Add.1 (1986), supra note 1 (footnote omitted). 

Note that in its letter to the Security Council of July 11, 1986, Nicaragua requested circulation 
only of the collegiate Judgment on the merits of the Military and Paramilitary Activities in and 
against Nicaragua case. That required the United States to request similar circulation of all the 
individual opinions separately, in its letter of July 18, 1986. UN Docs. $/18221 and $/18227 
(1986). To each letter was attached the mimeographed text as made public by the Court on 
June 27. In neither case was further translation into the other official languages requested. 
The printed text, consisting of a total of 1,072 pages (or 536 en regard), was entirely typeset 
from discs produced in the Court’s Shorthand and Typewriting Department, which is equipped 
with word processors compatible with the printers’ typesetting equipment. For that Judgment, 
see 1986 ICJ Rep. 14 (Judgment of June 27). 


1987] ; CURRENT DEVELOPMENTS 691 


or a publication such as the Reports of Decisions and Advisory Opinions of the 
Arbitral Tribunal and Mixed Commission for the Agreement on German External 
Debis of 1953" (trilingual texts) be perused even superficially for the con- 
scientious reader and user to sense the inconveniences of any such publication 
not printed en regard. Aside from that, the modern printing techniques em- 
ployed by the Court (contrary to an impression that a cursory reading of 
the JIU report might leave) will reduce considerably the cost of en regard 
presentation, especially as no one is suggesting that the material should not 
be printed in the Court’s two official languages. One other publication of 
the Court is presented en regard, Acts and Documents concerning the Organization 
of the Court, the Charter of the United Nations, Statute and Rules of Court and 
Other Documents (corresponding to series D, No. 1 of the publications of the 
Permanent Court), whose fourth edition was published in 1978.'’ On the 
other hand, the Court’s Yearbook has always been published in separate English 
and French editions prepared in the Registry. The Court’s annual report, 
which is issued as part of the Official Records of the General Assembly, appears 
in the six official languages of the General Assembly, the translations being 
made by the United Nations Secretariat. 

Apart from the judicial pronouncements, documents instituting proceed- 
ings that are required by the Statute and Rules of Court to be distributed 
to the Members of the Court, the respondent, all states parties to the Statute 
and the Secretary-General of the United Nations:are always printed en re- 
gard.'* This practice certainly facilitates any consultations the recipients may 
wish to conduct with counsel and others, and if the en regard presentation 
were not employed, it would be necessary in most, if not all, cases for the 
papers to be formally circulated in the Court’s two official languages. 

En regard presentation of texts where rapid and faithful comparison is 
often required has a respectable historical lineage, especially for religious 
and legal works (the Hebrew and Greek [Septuagint] versions of the Old 
Testament and the Greek [Koine] and Latin [Vulgate] versions of the New 
Testament in polyglot Bibles are examples of the first, and the official pub- 


16 Agreement on German External Debts, Feb. 27, 1953, 4 UST 443, TIAS No. 2792, 333 
UNTS 3. ' 

17 PCI], ser. D, No. 1 was first issued in 1926, the fourth and last edition appearing in 1940. 
It had been preceded by The Permanent Court of International Justice, Statute and. Rules, issued by 
that Court’s publishers in 1922 under the sponsorship of the International Intermediary Institute 
at The Hague, which apparently served in place of an official edition. (1925 PCIJ, ser. E, No. 
l, at 125 n.1.) This is the first publication as such dealing with the Court’s documentation to 
have been printed en regard. 

The 1978 Rules of Court have been translated into Arabic, Chinese, German, Russian and 
Spanish. Except for the German and Spanish, these translations were prepared by the United 
Nations Secretariat. The German translation was undertaken through the good offices of the 
Max Planck Institute, and the Spanish translation was undertaken in 1986 by the then Registrar 
and Deputy Registrar, both Spanish-speaking lawyers who had previously served in the Codi- 
fication Division of the Office of Legal Affairs of the UN Secretariat. ‘These translations were 
published in separate brochures, except the German, which appears in the Court’s booklet DER 
INTERNATIONALE GERICHTSHOF 129 (1978). 

'® See ICJ Statute, Arts. 40 and 66, and Rules of Court, Arts. 42, 83 and 104, ICJ ACTS AND 
DOCUMENTS, supra note 5. 


692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW  [Vol. 81 


lication of legislation in some bilingual states the commonest example of the 
second). It takes two forms, parallel columns and parallel pages. In modern 
international practice it appears to have developed spontaneously out of 
difficulties experienced at the Paris Peacé Conference of 1919 in the drafting 
of the Covenant of the League of Nations, the first major modern inter- 
governmental organization with two official languages. Those difficulties 
themselves originated partly in the chaotic conditions of work at the con- 
ference, which often lacked stenographers or translators, and partly in sus- 
picions engendered by the insistence of the Americans and the British that 
English should be accorded the status of a diplomatic language, and the 
resistance to that of the French.’? This led to various en regard texts, some- 
times English/English or French/French (to indicate changes), and later 
English/French. From Paris (where Albert de Lapradelle worked with David — 
Hunter Miller on drafting the Covenant in the two languages), apparently, 
the columnar en regard presentation was instinctively adopted for the 1920 
Advisory Committee of Jurists (of which Lapradelle was a member), which 
drafted the Statute of the Permanent Court; and that form of presentation 
was later adopted by the Permanent Court for the records of its discussions 
on the Rules of Court, series D, No. 2, and its four addenda. 

With regard to the judicial pronouncements themselves, there is no men- 
tion of a formal decision in the Permanent Court’s Reports, series E. En 
regard presentation was first adopted in 1922 for the Advisory Opinion on 
Designation of the Workers’ Delegate for the Netherlands at the Third Session of the 
International Labour Conference,*® and has been consistently followed since. 
No doubt, this turn of events was hastened by the first Registrar, Ake 
Hammarskjöld, who had been a member of the League Secretariat during 
the preparatory phases of the establishment of the Permanent Court. The 
matter is not mentioned in any of the standard works on the Permanent 
Court that I have been able to consult (A. S. de Bustamante, A. Fachiri, 
M. O. Hudson and the semi-official commentary edited by B. Schenk von 
Stauffenberg) and seems simply to have been taken for granted. The system 
of publication of the Permanent Court”! was investigated and approved by 


19 1 D. HUNTER MILLER, THE DRAFTING OF THE COVENANT 126, 506 (1928); and certain 
documents annexed to his privately printed My DIARY OF THE CONFERENCE OF PARIS (entries 
for Mar. 18, 19, 20, 22 and 24, Apr. 2, 16, 17 and 23, and May 3, 1919, concerning Conf. 
Docs. 547, 847 and 892, and others annexed to the DIARY). Article 37 of the draft scheme 
prepared by the Advisory Committee of Jurists proposed that French only be the official language 
of the Court. That led to a powerful objection by Arthur James Balfour on behalf of the British 
Government. He insisted on putting English “on an equality” with French. See LEAGUE OF 
NATIONS, PERMANENT COURT OF INTERNATIONAL JUSTICE, DOCUMENTS CONCERNING THE 
ACTION TAKEN BY THE COUNCIL OF THE, LEAGUE OF NATIONS UNDER ARTICLE 14 OF THE 
COVENANT AND THE ADOPTION BY THE ASSEMBLY OF THE STATUTE OF THE PERMANENT COURT 
38, 39 (1921); M. O. HUDSON, THE PERMANENT COURT OF INTERNATIONAL JUSTICE 1920— 
1942, at 118 (1943). 

7° 1922 PCIJ, ser. B, No. 1 (Advisory Opinion of July 31). This is contemporaneous with 
the 1922 publication mentioned in note 17 supra. 

?1 See 1925 PCI], ser. E, No. 1, at 273. 
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the League of Nations Supervisory Commission in 1928, and there seems 
to have been no adverse comment until the JIU report. 
In its observations, the Court included the following comment: 


25. In several passages of his report the Inspector comments upon 
the en regard format of the .C_J. Reports series, in which the English 
and French texts face each other, page by page. In the case of any 
bilingual edition, the advantages of en regard presentation over the 
printing of successive different-language texts leap literally to the eye 
of any person to whom reference to both texts is at all useful. But these 
advantages have normally to be renounced by bodies with more than 
two official languages,** and this undoubtedly provides the chief ex- 
planation for the comparatively uncommon nature of the practice. Even 
so, the Court is able to point out that in addition to the Council of 
Europe, which publishes en regard the European Yearbook as well as 
the Yearbook on Human Rights alluded to in paragraph 17 of the 
[JLU] report, the Hague Conference on Private International Law has 
been using en regard production for its Collection of Conventions and 
its Acts and Documents ever since 1960, while the same format is. used 
in the Uniform Law Review of the International Institute for the Uni- 
fication of Private Law. What is more, many legislative or official texts 
in bilingual countries are printed en regard—a technique used also where 
appropriate in the United Nations Treaty Series. But the closest analogy 
with the Court’s decisions are the judgments of the European Court 
of Human Rights—which are likewise printed en regard. Against this 
background, and, more, in view of the fact that the Court’s decisions 
are drafted and debated in parallel in both English and French. . . 
and that on occasion an enhanced understanding of passages of a de- 
cision of the Court can be secured only by.considering both the English 
and French texts, the Court remains convinced that its en regard pre- 
sentation must be maintained. Furthermore, modern techniques of 
composition have lessened any technical difficulties associated with the 
production of this format.*° 


It is doubtful that any person directly connected with the Court’s work, 
whether as judge or as counsel or as government official, could accept the 
abandonment of the en regard presentation of the bilingual texts of basic 
instruments or of judicial pronouncements. In this connection, it is interesting 
to recall that the Third United Nations Conference on the Law of the Sea 
easily agreed that its Drafting Committee should be provided with a single 
concordance text of the whole draft convention in the six official languages 
in a single document,” a practice now normally followed in treaty-drafting 
conferences. En regard presentation is not merely or any longer a convenience 
(if it ever was!). In constant international use since 1919, its beneficial effects 


#2 A notable exception is ICAO Doc. 7300/4 (1969), presenting the three authentic texts 
of the 1944 Convention on Civil Aviation (Chicago Convention), 84 UNTS 389, en regard in 
columnar form. 

78 UN Doc. A/41/591/Add.1 (1986), supra note 1. 

2415 THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA, OFFICIAL RECORDS 
42 (UN Pub. No. E.83.V.4). This concordance text was presented en regard in six columns. 
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on practice, legal and diplomatic, have made it an almost indispensable guar- 
antee of good craftsmanship, and not only for the Court. 


* * * * 


The use of two official languages by the League of Nations initiated a 
period of bilingualism in international law and relations. In retrospect, one 
can see that this did not create major problems, since traditionally diplomats 
and most international lawyers were familiar with both English and French. 
Insofar as legal problems arose in that period, they were mainly concerned 
with the interpretation of discordant bilingual treaty texts. ‘The United Na- 
tions inaugurated something new, multilingualism, originally five and now 
six official languages (this figure is exceeded in some other international 
organizations). While many diplomats and international lawyers are able to 
work in two or three of these, very few are able to cope with more. An early 
attempt to deal with this problem in terms of interpretation is found in 
Article 33 of the Vienna Convention on the Law of Treaties of 1969. But 
experience, especially during the last 20 years, has revealed other problems 
posed by current multilingualism. The recent discussion in the Sixth Com- 
mittee of the General Assembly on the review of the multilateral treaty- 
making process showed a consensus that the current practice of simulta- 
neously drafting a treaty in all the languages in which it was to be authentic 
should be continued.” The point is that the interpretation of multilingual 
texts cannot be divorced from the manner of their preparation, which in 
turn should be reflected as far as possible in their presentation. These con- 
siderations apply as much to anova pronouncements as to any other type 
of legal instrument. 

Multilingualism in this sense has hardly penetrated the judicial sphere. 
On the whole, the International Court has shown a striking attraction towards 
the bilingualism of its predecessor, even when interpreting the Charter and 
the Statute, themselves authentic in five languages.” Recently, however, 
multilingualism has begun to make its presence felt in judicial activities. 
Three instances from 1985 and 1986 can be given. In its Advisory Opinion 
on Compulsory Membership in an Association Prescribed by Law for the Practice of 
Journalism (1985), the Inter-American Court of Human Rights drew attention 
to the fact that the “English text of this provision [Article 13 of the American 
Convention on Human Rights] constitutes an erroneous translation of the 
original Spanish text.” But no corresponding phrase appears in the authentic 
Spanish text of the opinion.”’ In the sequential Advisory Opinion on En- 
forceability of the Right to Reply or Correction (1986), the Court pointed out that 


2° REVIEW OF THE MULTILATERAL TREATY-MAKING PROCESS, UN Doc. ST/LEG/SER.B/ 
21, at 131 (1985). 

26 See my The Meaning of “Authentic Text” in Modern Treaty Law, in VOLKERRECHT ALS RECHTS- 
ORDNUNG—INTERNATIONALE GERICHTSBARKEIT—MENSCHENRECHTE: FESTSCHRIFT FUR 
HERMANN MOSLER 758, especially at 761 (1983). 

27 Inter-Am. Ct. H.R., ser. A: Judgments and Opinions No. 5, para. 28, at 16 (Spanish), and 
98 (English) (1985). 
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the English text of Article 14 of the Convention contained a word that “‘does 
not appear in the Spanish, Portuguese or French texts of this provision,” 
but here a corresponding observation does appear in the authentic Spanish 
text.”* In neither case did the Court or any of the individual opinions pursue 
the matter further. Thirdly, in the Filleting in the Gulf of Si. Lawrence arbi- 
tration between Canada and France, the tribunal, in paragraph 52 of the 
award, examined all six authentic texts of Article 62, paragraph 4(c) of the 
United Nations Convention on the Law of the Sea in order to establish its 
meaning.*° 

The JIU report, notwithstanding the criticisms voiced against it,” is per- 
forming a useful service in drawing attention to a problem that the organized 
international community has so far been unwilling to face. Current multi- 
lingualism, reflecting current trends of linguistic and cultural nationalism, 
is imposing great demands on the international diplomatic and legal profes- 
sions, and on all who practice them in whatever capacity. The problems are 
not overcome by simplistic administrative palliatives, but they call for a thor- 
ough and all-round approach. The demands for the Court’s judicial pro- 
nouncements to be made easily available by the United Nations in all the official 
languages of the Organization (and perhaps others as well) are legitimate, 
provided that an equitable and workable solution is found for the tough 
administrative and budgetary questions that arise. But it would not be right, 
and would serve no worthwhile purpose, for those demands to be met by 
means that themselves do violence to the express terms of the Statute and 
the Rules of Court and the Court’s unchallenged practice based on over 40 
(or 65) years of éxperience. 

This is not to say there is no room for an impartial, professional and 
thorough examination of all the Court’s publications. For example, there 


78 Id., No. 7, para. 20, at 10 (Spanish), and 86 (English) (1986). 

*° The award is authentic in English and French. 90 REVUE GÉNÉRALE DE DROIT INTER- 
NATIONAL PUBLIC 713, 748 (1986). The English text has not yet been published. 

It is noteworthy that in the Certain Expenses case, the United States in its written statement 
interpreted and pleaded Article 19 of the Charter in the five authentic texts, but the Court 
did not consider that issue. See 1962 ICJ Pleadings (Certain Expenses of the United Nations) 
180, 194 (Written Statement of February 1962). 

*° See also, in this regard, the resolution adopted by the American Society of International 
Law (ASIL) at its Annual Meeting on Apr. 9, 1987, which reads in pertinent part: 


[The ASIL,] Having considered the Report of the United Nations Joint Inspection Unit 
entitled Publications of the International Court of Justice (JIU/REP/86/7—A/41/591), as 
well as the Observations of the International Court of Justice on that Report, submitted 
to the 41st session of the General Assembly (A/41/591 /Add.1, Annex II), 


RESOLVES strongly to oppose recommendations to the effect that: 


1, Certain translations and publications of the Court’s judgments and advisory opin- 
ions omit separate and dissenting opinions; 


2. The Court’s system of publishing English and French en face be curtailed; and 


3. The cost of translation and publication in additional languages be financed out 
of the current budget of the Court. 
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are considerable arrears in the series of Pleadings, which is especially serious 
as regards the Court’s correspondence concerning a case. As many details 
of the Court’s practice are to be found in that correspondence, a convenient 
method of making it available, notwithstanding the unavoidable delays in 
the publication of the Pleadings, would be of general utility. If the JIU’s 
report, which looks at one of the Court’s publications from a single vantage 
point (and one that is to be respected), leads the way to a more profound 
examination and to generally acceptable and implementable changes, within 
the limits of the existing Statute, it will have performed a useful service. 


SHABTAI ROSENNE* 


U.S. LAW AND THE IRAN-CONTRA AFFAIR 


In November 1986 the role of law in the Reagan administration’s foreign 
policy came of age. The covert sale of military arms and spare parts to Iran 
during 1985 and 1986 and the allegedly illegal diversion of some of the 
profits from those sales to the Nicaraguan armed resistance (contras), and 
perhaps to other covert foreign operations of the Reagan administration, 
were first exposed.’ Further revelations about the use of the staff of the 
National Security Council (NSC) to facilitate private and third-country fi- 
nancing and gunrunning to the contras flooded the media.” These disclosures 
triggered inquiries and investigations into a host of legal issues.*> Many of 
the investigations will continue well into 1987.4 i 


* Honorary member, American Society of International Law. 

' Virtually every issue of the New York Times and the Washington Post, commencing Nov. 8, 
1986 and continuing through December 1986, published front-page news reports on the un- 
folding Iran-contra affair. See also PRESIDENT’S SPECIAL REVIEW BOARD, THE TOWER COM- 
MISSION REPORT 84, 480-507 (Bantam Books, Inc. & Times Books, Inc., 1987) [hereinafter 
TOWER REPORT]. 

? Press reports on these issues appeared regularly (and often daily) in the New York Times and 
the Washington Post beginning in November 1986 and continuing through April 1987. See also 
TOWER REPORT, supra note I, at 55-61, 338-50, 450-79. 

3 In November 1986, the Senate Select Committee on Intelligence and the House Permanent 
Select Committee on Intelligence launched separate investigations. Wash. Post, Nov. 29, 1986, 
at Al, col. e; Wash. Post, Nov. 10, 1986, at Al, col. e. The Senate committee made its findings 
public on Jan. 29, 1987, in SENATE SELECT COMM. ON INTELLIGENCE, PRELIMINARY INQUIRY 
INTO THE SALE OF ARMS TO IRAN AND POSSIBLE DIVERSION OF FUNDS TO THE NICARAGUAN 
RESISTANCE, S. Rer. No. 7, 100th Cong., Ist Sess. (1987) [hereinafter SENATE INTELLIGENCE 
Rep.]. The House Foreign Affairs Committee held four public hearings in addition to several 
closed ones in November and December 1986. For the public hearings, see The Foreign Policy 
Implications of Arms Sales to Iran and the Contra Connection: Hearings Before the House Comm. on 
Foreign Affairs, 99th Cong., 2d Sess, (1986) [hereinafter House Hearings]. The President’s Special 
Review Board was established on Dec. 1, 1986, pursuant to Executive Order No. 12,575 (see 
TOWER REPORT, supra note 1, at 100) and reported its findings on Feb. 26, 1987 (see id.). On 
Dec. 4, 1986, the Attorney General applied to the U.S. Court of Appeals for the District of 
Columbia Circuit, Independent Counsel Division, pursuant to the Ethics in Government Act, 
28 U.S.C. §592(c)(1) (1982), for the appointment of an independent counsel regarding Iranian 
arms shipments and diversion of funds. The Attorney General’s application was approved shortly 
thereafter and Lawrence Walsh was appointed independent counsel on Dec. 19, 1986. See House 
Hearings, supra, at 293-98; Wash. Post, Dec. 20, 1986, at Al, col. d. The Senate established 
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The importance of legal issues in the Iran-contra affair was underscored 
by the President’s Special Review Board (hereinafter ““Tower Commission’”’).° 
It cautioned that the “legal requirements pertaining to the sale of arms to 
Iran are complex: the availability of legal authority, including that which 
may flow from the President’s constitutional powers, is difficult to delineate.’’® 
Nonetheless, regarding the sale of arms to Iran, the Tower Commission 
concluded: 


Throughout the Iran initiative, significant questions of law do not 
appear to have been adequately addressed. In the face of a sweeping 
statutory prohibition and explicit requirements relating to Presidential 
consent to arms transfers by third countries, there appears to have 
been at the outset in 1985 little attention, let alone systematic analysis, 
devoted to how Presidential actions would comply with U.S. law. The 
Board found no evidence that an evaluation was ever done during the 
life of the operation to determine whether it continued to comply with 
the terms of the January 17 [1986] Presidential Finding. Similarly, 
when a new prohibition was added to the Arms Export Control Act in 
August 1986 to prohibit exports to countries on the terrorism list (a 
list which contained Iran), no evaluation was made to determine 
whether this law affected authority to transfer arms to Iran in connec- 
tion with intelligence operations under the National Security Act. This 
lack of legal vigilance markedly increased the chances that the initiative 
would proceed contrary to law.’ 


The Tower Commission also concluded that the activities by the NSC staff 
in support of the contras 


were marked by the same uncertainty as to legal authority and insen- 
sitivity to legal issues as were present in the Iran initiative. The ambi- 
guity of the law governing activities in support of the Contras presented 
a greater challenge than even the considerable complexity of laws gov- 
erning arms transfers. Intense Congressional scrutiny with respect to 
the NSC staff activities relating to the Contras added to the potential 
costs of actions that pushed the limits of the law. 


In this context, the NSC staff should have been particularly cautious, 
avoiding operational activity in this area and seeking legal counsel. The 
Board saw no signs of such restraint.® 


the Select Committee on Secret Military Assistance to Iran and the Nicaraguan Opposition on 
Jan. 6, 1987, S. Res. 23, 100th Cong., Ist Sess. (1987) [hereinafter Senate Iran Committee]. 
The House established the Select Committee to Investigate Covert Arms Transactions with 
Iran on Jan. 7, 1987, H. Res. 12, 100th Cong., Ist Sess. (1987) [hereinafter House Iran Com- 
mittee]. 

* In particular, investigations have been undertaken by the independent counsel, the Senate 
Iran Committee and the House Iran Committee. 

5 TOWER REPORT, supra note 1, at 75-79. The commission’s members were John Tower, 
Chairman, Edmund Muskie and Brent Scowcroft. They were assisted by a staff of 23, including 
five attorneys. See id. at 521. 

6 Id. at 77. 7 Id. at 78. 

8 Id. at 78-79. 
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This report examines certain domestic laws that occupied the attention 
of the Tower Commission and the Senate Select Committee on Intelligence 
in their investigations (which were completed in early 1987) and that have 
become the center of ongoing investigations into the Iran-contra affair. These 
laws pertain to the export of military arms, to intelligence operations and 
congressional oversight, and to U.S. assistance to the contras. The present 
report does not examine criminal statutes governing certain acts of U.S. 
citizens directed against the property, territory or citizens of a foreign gov- 
ernment,’ other criminal laws or laws relating to the expenditure of appro- 
priated funds or unauthorized expenditures, all of which also concern the 
independent counsel and the congressional committees investigating the Iran- 
contra matter. As of this writing (April 1987), when evidence is still being 
compiled by investigators, it would be premature to speculate which criminal 
or expenditure laws might apply in the Iran-contra matter." 


REGULATION OF THE SALE OF ARMS TO IRAN 


The Reagan administration’s covert sale of military arms to Iran falls 
into a legal quagmire because of the conflict between the laws governing 
the export of military arms and the laws governing covert activities by the 
United States Government. An elaborate set of rules has been legislated to 
regulate arms exports. Another murky set of rules has been legislated to 
permit implementation of intelligence operations that may require the export 
of arms. These two sets of rules should be mutually exclusive, but not at 
war with each other. 

Unfortunately, current arms export and intelligence laws suffer from two 
glaring deficiencies. First, there is no single standard in the law for (1) de- 
termining whether a state supports international terrorism; (2) identifying 
which U.S. official should make that determination; (3) identifying which 
arms are subject to restrictions; (4) identifying the criteria that empower 
the President to waive statutory restrictions; and (5) informing Congress of 
arms exports, including covert exports. The law is riddled with overlapping 
standards that can lead to confusion and misuse. 

Second, the pertinent laws have loopholes, the result of vague exceptions 
that can be invoked by the President and of the conflict between covert 
operations and publicly sanctioned exports of arms. 

Five statutes are of primary concern: the Arms Export Control Act,!! the 


? See 18 U.S.C. §§956—-970 (1982), and, in particular, 18 U.S.C. §960 (1982), better known 
as the first “neutrality act” (1 Stat. 381-84 (1794)). The latter has been the subject of extensive 
litigation (see 18 U.S.C.A. §960 (1976 & Supp. 1987)). 

*° For summary discussions of funding and expenditure laws that may apply, see House Hearings, 
supra note 3, at 210-11, 224-38, 

11 22 U.S.C. §§2751-2796c (1982 & Supp. III 1985, as amended by an Act to require that 
congressional vetoes of certain arms export proposals be enacted into law, Pub. L. No. 99-247, 
100 Stat. 9 (1986); by the Omnibus Diplomatic Security and Antiterrorism Act of 1986, Pub. 
L. No. 99-399, 100 Stat. 853 (1986); by the Continuing Appropriations Act, 1987, Pub. L. 
No. 99-591, 100 Stat. 3341 (1986); by the National Defense Authorization Act for Fiscal Year 
1987, Pub. L. No. 99-661, 100 Stat. 3816 (1986)). 


+ 
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Export Administration Act of 1979,'* the Foreign Assistance Act of 1961, 
as amended,'* the National Security Act of 1947, as amended,’* and the 
Hostage Act of 1868." 


The Arms Export Control Act 


The Arms Export Control Act (AECA) dates from 1968 and regulates 
the sale, transfer and leasing of all military arms for export by public or 
private sources in the United States. Section 4 of the AECA sets forth the 
purposes for which military sales or leases by the United States Government 
are authorized under the Act.'® The criteria for military sales or leases are 
six in number, but only two could be viewed as relevant to Iran since 1979. 
Iran must be a “friendly” country, and the sale or lease must be for “‘legit- 
imate self-defense.’”’’” Neither criterion is defined in the Act. 

Prohibition on Exports to States Supporting Terrorism. ‘The Omnibus Diplo- 
matic Security and Antiterrorism Act of 1986, approved on August 27, 
1986,’ added a new provision to the AECA. Section 40 of the AECA. now 
stipulates that items on the United States Munitions List may not be exported 
to any country that the Secretary of State has determined has repeatedly 
provided support for acts of international terrorism.’” The U.S. Munitions 
List covers virtually every type of armament.*° The Secretary of State de- 
termined on January 23, 1984, “that Iran is a country which has repeatedly 


250 U.S.C. App. §§2401-2420 (1982 & Supp. III 1985, as amended by the Omnibus 
Diplomatic Security and Antiterrorism Act of 1986, Pub. L. No. 99-399, 100 Stat. 853 (1986); 
by the Export Administration Act of 1979, Authorization, Pub. L. No. 99-633, 100 Stat. 3522 
(1986)). 

13 22 U.S.C. §§2151-2429a (1982 & Supp. III 1985, as amended by the Omnibus Diplomatic 
Security and Antiterrorism Act of 1986, Pub. L. No. 99-399, 100 Stat. 853 (1986); by the 
Comprenensive Anti-Apartheid Act of 1986, Pub. L. No. 99-440, 100 Stat. 1086 (1986); by 
the Special Foreign Assistance Act of 1986, Pub. L. No. 99-529, 100 Stat. 3010 (1986); by 
Pub. L. No. 99-550, 100 Stat. 3067 (1986); by the Anti-Drug Abuse Act of 1986, Pub. L. No. 
99-570, 100 Stat. 3207 (1986); by the National Defense Authorization Act for Fiscal Year 
1987, Pub. L. No. 99-661, 100 Stat. 3816 (1986)). 

4 50 U.S.C.A. §§401-432 (Supp. 1987). 

1$ Act of July 17, 1868, ch. 249, §3, 15 Stat. 224 (1868) (current version at 22 U.S.C. §1732 
(1982)). 

16 22 U.S.C. §2754 (1982). 

1 The other four criteria are that the sale or lease must be “for internal security,” or “to 
permit the recipient country to participate in regional or collective arrangements or measures 
consistent with the Charter of the United Nations,” or “otherwise to permit the recipient 
country to participate in collective measures requested by the United Nations for the purpose 
of maintaining or restoring international peace and security,” or “for the purpose of enabling 
. foreign military forces in less developed friendly countries to construct public works and to 
engage in other activities helpful to the economic and social development of such friendly 
countries.” Id. l 

18 Pub, L. No. 99-399, 100 Stat. 853 (1986) [hereinafter Antiterrorism Act]. 

13 Fd. §509(a), 100 Stat. at 874. This amendment to the AECA is known as the ‘‘Berman- 
Hyde amendment” in recognition of its coauthors, Rep. Howard Berman (D., Cal.) and Rep. 
Henry Hyde (R., Ill). For the legislative history, see H.R. Rep. No. 494, 99th Cong., 2d Sess. 
25 (1986), reprinted in 1986 U.S. CODE Conc. & ADMIN. News 1891; H.R. Conr. Rep. No. 
783, 99th Cong., 2d Sess. 75 (1986), reprinted in 1986 U.S, CODE Conc. & ADMIN. News 1948. 

20 92 C.F.R. §121 (1986); 15 C.F.R. ch. IH, pt. 370, Supp. 2 (1987). 
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provided support for acts of international terrorism.’’*! That determination 
stood throughout 1985 and 1986 when the Reagan administration was fun- 
neling arms to Iran. 

The export of arms to Iran after August 27, 1986 thus was explicitly 
prohibited under the AECA unless the waiver requirements of section 40 
had been satisfied.** The President is empowered to waive the prohibition 
under section 40 “in the case of a particular export” if he determines “‘that 
the export is important to the national interests of the United States and 
submits to the Congress a report justifying that determination and describing 
the proposed export.” ‘The President’s waiver would expire “‘at the end of 
90 days after it is granted unless the Congress enacts a law extending the 
waiver.”’** Congress did not receive any section 40 report after August 27, 
1986, describing any proposed export of military arms to Iran or justifying 
any determination that any such export would be in the national interests 
of the United States.?* 

Notwithstanding this explicit prohibition on-arms exports to Iran, which 
was enacted during the latter stages of the Iran-contra affair, section 3(f) of 
the AECA has provided since 1977 that unless “the President finds that the 
national security requires otherwise,” sales under the AECA are prohibited 
to “any government which aids or abets, by granting sanctuary from pros- 
ecution to, any individual or group which has committed an act of inter- 
national terrorism.’’*° Presumably, that standard would be met if the Sec- 
retary of State had, as in the case of Iran, made a determination that Iran 
had repeatedly supported acts of international terrorism. But section 3(f) 
also provides that if the President finds that national security justifies a con- 
tinuation of sales to any such government, then he must report that finding 
to the Speaker of the House of Representatives (hereinafter the Speaker) 
and the Committee on Foreign Relations of the Senate.”° Neither the Speaker 
nor the Foreign Relations Committee received any such report from Pres- 
ident Reagan regarding Iran.?’ 


*! 49 Fed. Reg. 2836 (1984). Following the Secretary of State’s determination, existing 
antiterrorism export controls were applied to Iran. A “validated license” issued by or under 
the authority of the Office. of Export Administration, Department of Commerce (15 C.F.R. 
§372.2(a) (1987)) is required for the export of any goods or technology to Iran subject to 
control for national security reasons, regardless of value, provided it is destined for a military 
end-use or end-user. Such validated licenses “will generally be denied.” The export of Munitions 
List items to Iran also was subject to a general policy of denial during this period. DEp’T ST. 
BULL., No. 2092, November 1984, at 68. 

22 In October 1986, the United States sold 500 U.S. TOW missiles and various HAWK 
missile system spare parts to Iran, and apparently contemplated further sales. See TOWER REPORT, 
supra note 1, at 389-435, 448-49; SENATE INTELLIGENCE REP., supra note 3, at 34. 

23 AECA §40(b), Berman-Hyde amendment, supra note 19. 

74 Interview with Robert Boyer, Senior Staff Consultant, House Comm. on Foreign Affairs, 
in Washington, D.C. (Apr. 27, 1987) [hereinafter Boyer interview]. 

25 22 U.S.C. §2753(f)(1) (1982), as amended by Pub. L. No. 99-83, §503(b) (1985), 22 U.S.C. 
§2753(f)(1) (Supp. IH 1985). 

76 92 U.S.C. §2753(F)(2) (1982 & Supp. HI 1985). As a matter of course, reports pertaining 
to foreign affairs that are submitted to the Speaker of the House are transmitted to the House 
Committee on Foreign Affairs. 

27 Boyer interview, supra note 24. 
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Eligibility. Other provisions of the AECA normally would be relevant to 
direct or indirect arms sales to Iran. The eligibility of a recipient country 
under the AECA is initially established if four criteria are satisfied. First, 
the President must find that the furnishing of defense articles to such a 
country “will strengthen the security of the United States and promote world 
peace.’’*® Second, the recipient country must agree not to transfer title to, 
or possession of, the defense articles ‘‘to anyone not an officer, employee, 
or agent of that country” and agree not to use or permit the use of such 
articles “for purposes other than those for which furnished unless the consent 
of the President has first been obtained.’’*? Third, the recipient country 
must agree to maintain the “security” of the defense articles to a degree 
that at least matches that afforded such articles by the United States Gov- 
ernment.”° Fourth, the recipient country must be otherwise eligible to pur- 
chase the defense articles.*’ 

The second requirement for eligibility, namely, that the recipient country 
must agree to certain restrictions on transfers, is further stipulated under 
the AECA. The President is prohibited from giving his consent to “‘a request 
for approval of any transfer of any weapon, weapons system, munitions, 
aircraft, military boat, military vessel, or other implement of war to another 
country” unless (1) the United States itself would transfer the defense article 
under consideration to that country, and (2) regarding any “‘significant de- 
fense articles on the United States Munitions List,” the foreign country 
requesting consent to transfer agrees to ‘‘demilitarize” those articles prior 
to their transfer to another country or that other country pledges in writing 
to the United States Government that it will not transfer any of the articles, 
if not demilitarized, “to any other foreign country or person without first 
obtaining the consent of the President.”*? The President is obligated 
“promptly” to submit a report to the Speaker and to the Foreign Relations 
Committee regarding the implementation of each agreement entered into 
pursuant to the second eligibility requirement.** Neither the Speaker nor 
the Foreign Relations Committee received any such report with respect to 
defense articles that may have been transferred by Israel or any other state 
to Iran in recent years.”* 

The President is further prohibited from giving his consent to a transfer 
of any ‘‘major defense equipment’’*’ valued at $14 million or more, or any 


*8 AECA §3(a)(1), 22 U.S.C. §2753(a)(1) (1982). 

29 AECA §3(a)(2), 22 U.S.C. §2753(a)(2) (Supp. III 1985). 

°° AECA §3(a)(3), 22 U.S.C. §2753(a)(3) (Supp. IIL 1985). 

3! AECA §3(a)(4), 22 U.S.C. §2753(a)(4) (1982). 

3? AECA §3(a), 22 U.S.C. §2753 (Supp. III 1985). 

58 Id. 

3 Boyer interview, supra note 24. The TOWER REPORT, supra note 1, establishes that U.S.- 
supplied weapons were transferred by Israel to Iran. 

3 “Major defense equipment” means any item of significant military equipment on the U.S. 
Munitions List having a nonrecurring research and development cost of more than $50 million 
or a total production cost of more than $200 million. AECA §47(6), 22 U.S.C. §2794(6) (Supp. 
HI 1985). 


x 
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“defense article”? valued at $50 million or more unless he submits to the 
Speaker and the Foreign Relations Committee a written certification re- 
garding the proposed transfer containing: (1) the name of the country pro- 
posing to make the transfer; (2) a description of the defense article proposed 
to be transferred, including its acquisition cost; (3) the name of the proposed 
recipient of the defense article; (4) the reasons for the proposed transfer; 
and (5) the date on which the transfer is proposed to be made.*’ The Pres- 
ident’s certification must be unclassified, except for certain details that may 
be classified “if public disclosure thereof would be clearly detrimental to 
the security of the United States.”°* 

Neither the Speaker nor the Foreign Relations Committee received any 
certification from President Reagan regarding proposed transfers of arms 
from Israel or any other state to Iran that exceeded the threshold amounts 
stipulated by section 3(d) of the AECA. Nor was any report received re- 
garding proposed private transfers of arms to Iran exceeding the threshold 
amounts.” 

A country can lose its eligibility to purchase defense articles if it uses 
defense articles furnished under the AECA “in substantial violation (either 
in terms of quantity or in terms of the gravity of the consequences regardless 
of the quantities involved) of any agreement” entered into pursuant to the 
AECA and for a purpose (such as an offensive purpose) not authorized by 
the Act or unauthorized by the agreement itself.*° The President is obliged 
to report to the Congress promptly if he receives information of any such 
violation.*! Cash sales and deliveries can continue to sucha country, however, 
“if the President certifies in writing to the Congress that a termination thereof 
would have significant adverse impact on United States security,” unless 
Congress adopts or has adopted a joint resolution classifying the country as 
ineligible.*? This presumes that an agreement in accordance with section 
3(a) of the AECA has been consummated. If any such agreement exists with 
respect to arms sales to Iran, then it is instructive to note that Congress did 
not receive from President Reagan any report regarding violations of the 
AECA by Israel, any other transferor state, or Iran, despite the possibility 


38 For a definition, see AECA §47(3), 22 U.S.C. §2794(3) (1982). 

97 AECA §3(d)(1), 22 U.S.C. §2753(d)(1) (1982). 

58 Id. The President's certification becomes effective 30 days after the date of submission of 
his certification to Congress, unless Congress has enacted, within that 30-day period, a law 
prohibiting the proposed transfer. However, the President’s consent to the proposed transfer 
can become effective immediately, provided he states in his certification that an emergency 
exists that requires such consent ‘‘in the national security interests of the United States.” AECA 
§3(d)(2), 22 U.S.C. §2753(d)(2) (1982). The President may not consent to similar transfers of 
similar threshold levels by private individuals under export license unless, at least 30 calendar 
days before giving such consent, he submits to the Speaker and to the Foreign Relations Com- 
mittee a report containing the information that would be required for a governmental transfer. 
AECA §3(d)(3), 22 U.S.C. §2753(d)(3) (1982). 

3 Boyer interview, supra note 24. _ 

4 AECA §3(c)(1)(B), 22 U.S.C. §2753(c)(1)(B) (1982). 

“1 AECA §3(c)(2), 22 U.S.C. §2753(c)(2) (1982). 

4? AECA §3(c)(3)(B), 22 U.S.C. §2753(c)(3)(B) (1982). 
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that Iran is not a “friendly country” as required by the Act or that some of 
the arms may have been used for purposes other than “legitimate self-de- 
fense.’’** If no such agreement exists, then compliance with the requirements 
of section 3(a) remains questionable. 

In the event the President learns of a transfer of any defense article made 
without his consent as required by the AECA, he must “report such infor- 
mation immediately” to the Speaker and the Foreign Relations Committee.** 
For example, if the United States Government sold defense articles to Israel 
under the AECA, Israel transferred any of those articles to Iran without 
presidential consent, and President Reagan learned of the transfer, he would 
have been obligated to report that transfer to Congress “immediately.” 

Role of the Secretary of State. The AECA requires that the Secretary of State, 
under the direction of the President, “shall be responsible for the continuous 
supervision and general direction of sales. . . and exports under” the Act, 
including determining whether there will be a sale to a country, the amount 
of that sale and whether there will be delivery or other performance under 
the sale or export, to the end that sales and exports “‘will be integrated with 
other United States activities and to the end that the foreign policy of the 
United States would be best served thereby.”** The intent is clear. The 
Secretary of State is given responsibility for the “‘continuous supervision and 
general direction” of sales and exports of arms to ensure that overall foreign 
policy objectives are considered and that arms exports are “integrated” with 
those objectives, rather than vice versa. There is no suggestion in the statute . 
that the Special Assistant for National Security Affairs or any other official 
(other than the President) should assume such responsibilities or perform 
such duties. 

Reports on Commercial and Governmental Military Exports. Pursuant to section 
36 of the AECA, the President is directed to submit to the Speaker and the 
Foreign Relations Committee not more than 60 days after the end of each 
quarter an unclassified report: 


(1) listing all letters of offer to sell any major defense equipment 
for $1 million or more under the AECA to each foreign country, in- 
cluding those letters of offer which have been accepted and those which 
have not been accepted or have been canceled; 


(2) listing the total value of all defense articles and defense services 
sold to each foreign country during the fiscal year; 


(3) listing all licenses and approvals for export to each foreign coun- 
try during the fiscal year of commercially sold major defense equipment, 
by category, sold for $1 million or more; and 


(4). projecting the amount of sales expected to be made to each 
country for the remainder of the fiscal year in which the report is 
transmitted.“ 


43 Boyer interview, supra note 24. 44 AECA §3(e), 22 U.S.C. §2753(e) (1982). 
45 AECA §2(b), 22 U.S.C. §2752(b) (Supp. HI 1988). 
46 AECA §36(a), 22 U.S.C. §2776(a) (1982 & Supp. II 1985). 
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The unclassified reports submitted to Congress pursuant to section 36(a) 
of the AECA for fiscal years 1984 through 1986 do not list any sales of 
major defense equipment for $1 million or more to Iran, any letters of offer, 
any licenses or approvals, or any projections with respect to Iran. Iran is not 
even listed in the reports.* 

For large ticket items, such as defense articles valued at $50 million or 
more or any major defense equipment valued at $14 million or more, letters 
of offer cannot be issued until after the President has submitted to the 
Speaker and to the Chairman of the Foreign Relations Committee a num- 
bered certification of the offer containing specified information about it. 
The Senate Foreign Relations Committee and the Foreign Affairs Committee 
of the House of Representatives are entitled to ask the President to “transmit 
promptly” a statement setting forth the details of the proposed offer. Con- 
gress is empowered to block any letter of offer, unless the President states 
in his certification that an emergency exists requiring that the sale be made 
in the national security interests of the United States. Such a statement 
effectively would waive the congressional review requirements of section 
36(b) of the AECA; nevertheless, the President’s certification must include 
“a detailed justification for his determination, including a description of the 
emergency circumstances which necessitate the immediate issuance of the 
letter of offer and a discussion of the national security interests involved.” 4’ 
Neither the Speaker nor the Chairman of the Foreign Relations Committee 
received any numbered certification from the President regarding any offer 
to sell to Iran any defense articles for $50 million or more or any major 
defense equipment for $14 million or more.* 


47 Boyer interview, supra note 24. However, the President may submit a report in classified 
form of (1) letters of offer to sell any major defense equipment for $1 million or more that 
have not been accepted or have been canceled unless the offer has been the subject of an 
unclassified certification under AECA §36(b)(1), and (2) material transmitted in classified form 
under AECA §36(b){1) or (c)(1). 

48 AECA §36(b)(1), 22 U.S.C. §2776(b)(1) (1982 & Supp. III 1985). 

4 Boyer interview, supra note 24. If a private individual applies for a license to export any 
major defense equipment sold under a contract valued at $14 million or more or of defense 
articles sold under a contract valued at $50 million or more, before issuing the license the 
President must transmit to the Speaker and to the Chairman of the Foreign Relations Committee 
an unclassified numbered certification specifying the foreign country or international organi- 
zation to which the export will be made, the dollar amount of the items to be exported and a 
description of the items to be exported. The dollar amount and the description may be classified 
“if the public disclosure thereof would be clearly detrimental to the security of the United 
States.” AECA §36(c)(1), 22 U.S.C. §2776(c)(1) (1982). Such a license cannot be issued until 
at least 30 calendar days after Congress receives the President’s certification and will not be 
issued if Congress, within that 30-day period, enacts a joint resolution prohibiting the proposed 
export. An exception to congressional review and prohibition arises if the President states in 
his certification that ‘‘an emergency exists which requires the proposed export in the national 
security interests of the United States” and sets forth in the certification ‘“‘a detailed justification 
for his determination, including a description of the emergency circumstances which necessitate 
the immediate issuance of the export license and a discussion of the national security interests 
involved.” AECA §3(c)(2), 22 U.S.C. §2776(c)(2) (1982). President Reagan did not submit any 
certification to Congress regarding any application for any license to export to Iran any major 
defense equipment valued at $14 million or more or any defense articles valued at $50 million 
or more. Boyer interview, supra note 24. 
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Control of Commercial Arms Exports. Pursuant to section 38 of the AECA, 
the President is empowered to promulgate regulations for the commercial 
export of defense articles and to designate items for the United States Mu- 
nitions List.” The Act also requires that decisions on issuing export licenses 
shall be made in coordination with the Director of the United States Arms 
Contro] and Disarmament Agency and shall take into account the director’s 
opinion regarding the impact of the export on the arms race, the escalation 
of a conflict or arms control arrangements.”’ 

No defense articles designated by the President as items on the Munitions 
List can be exported without a license issued in accordance with the AECA 
and relevant regulations, unless the exports are made by or for any agency 
of the United States Government for officia] use by a federal department 
or agency or for carrying out any foreign assistance or sales program au- 
thorized by law and subject to the control of the President by other means.” 
The criminal penalty for violation of the export-licensing requirements in- 
cludes a fine for each violation of not more than $1 million and imprisonment 
for not more than 10 years, or both.*® 


The Export Administration Act of 1979 


The Export Administration Act of 1979 (EAA)”* governs the export of 
goods, technology or other information subject to the jurisdiction of the 
United States or exported by any person subject to the jurisdiction of the 
United States. A private individual intending to export goods or technology” 
on the “control list” maintained by the Secretary of Commerce”? must first 
obtain an export license from the Secretary of Commerce,” who can regulate 
or otherwise deny issuance of an export license for national security”? or 
foreign policy purposes.*® | 

The EAA mandates that certain foreign policy criteria be examined before 
any license to export goods or technology to Iran is approved. Pursuant 
to section 6(j) of the Act, the Secretary of State has identified Iran as “a 
country which has repeatedly provided support for acts of international ter- 
rorism.”’°° That determination is the basis for the prohibition now embodied 
in section 40 of the Arms Export Control Act.°’ It is also a critical deter- 
mination for purposes of the Export Administration Act. The regulations 


50 AECA §38(a)(1), 22 U.S.C. §2778(a)(1) (1982). ` 

51 AECA §38(a)(2), 22 U.S.C. §2778(a)(2) (1982). 

52 AECA §38(b)(2), 22 U.S.C. §2778(b)(2) (1982). 

53 AECA §38(c), 22 U.S.C. §2778(c) (Supp. III 1985). 

54 See note 12 supra. 

55 For definitions of a “good” and “technology,” see EAA §16(3), (4), 50 U.S.C. App. 
§2415(3), (4) (Supp. III 1985). 

86 EAA §§4(b) and 6(/), 50 U.S.C. App. §§2403(b) and 2405(!) (Supp. III 1985). 

57 EAA §4, 50 U.S.C. App. §2403 (1982 & Supp. III 1985). 

58 FAA §5, 50 U.S.C. App. §2404 (1982 & Supp. III 1985). 

5° EAA 86, 50 U.S.C. App. §2405 (Supp. III 1985). 

6° 49 Fed. Reg. 2836 (1984). 

ĉl Berman-Hyde amendment, supra note 19. 
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concerning Iran that have been promulgated under the Act are directly 
affected by that determination. Cuba, Libya, the People’s Democratic Re- 
public of Yemen, Syria and Iran have been singled out in the Commerce 
Department’s regulations for special treatment.as states supporting acts of 
international terrorism.®* With respect to Iran, a “validated license’ is 
required for the export of all aircraft and helicopters and related spare 
parts, and of all goods and technical data “subject to national security con- 
trols” if the export is destined to a military end-user or for military end-use. 
The Commerce Department regulation explicitly states: “Applications for 
export to Iran of commodities and technology subject to [such] controls will 
generally be denied.” A relevant exception to this policy would be an export 
in which the U.S. content is 20 percent or less by value.®* A validated license 
also is required “for foreign policy purposes” for the export to Iran of any 
military vehicles or items specially designed to produce military equipment. 
Because of U.S. policies opposing chemical warfare, applications for validated 
licenses to export certain chemicals to Iran or Iraq “‘will generally be denied 
where there is reason to believe that these chemicals will be used in producing 
chemical weapons or will otherwise be devoted to chemical warfare pur- 
poses.” Thus, regardless of value, a broad range of military-related exports 
to Iran require the issuance of a validated license by the Office of Export 
Administration, and applications for such licenses “will generally be denied.” ` 
In addition to these regulatory requirements, section 6(j) of the EAA 
establishes certain reporting requirements relating to the licensing of exports 
of any goods or technology to countries supporting international] terrorism. 
The Secretaries of Commerce and State are obliged to notify the Foreign 
Affairs Committee, the Foreign Relations Committee and the Senate Com- 
mittee on Banking, Housing, and Urban Affairs at least 30 days before any 
license is approved for the export of goods or technology valued at more 
than $1 million ($7 million before August 27, 1986)*’ to any country about 
which the Secretary of State has made two determinations: (1) that the coun- 
try has repeatedly provided support for acts of international] terrorism; and 
(2) that the exports would make a significant contribution to the military 
potential of that country, including its military logistics capability, or would 
enhance its ability to support acts of international terrorism. Congress did 
not receive any report mandated under section 6(j)(1) of the EAA in con- 
nection with any proposed license for exports relating to the Iran arms 
initiative in 1985 or 1986.°° However, since both determinations appear to 
be required before a report to Congress is mandated by the Export Admin- 
istration Act, an export license may be approved without a report to Congress 


62 15 C.F.R. §385.1(b)(1) (1987) (Cuba); id. §385.7(b) (Libya); id. §385.4(d) (People’s Dem- 
ocratic Republic of Yemen, Syria and Iran). 

63 See note 21 supra. 6415 C.F.R. §385.4(d)(3)(i) (1987). 

6 Id. §385.4(d)(1). 66 Id. §385.4(e). 

67 Antiterrorism Act, supra note 18, §509(b). 

68 FAA §6(j)(1), 50 U.S.C. App. §2405(j)(1) (Supp. III 1985). 

°° Boyer interview, supra note 24, 
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under this section of the Act if the second determination has not been made. 
(The Secretary of State’s determination that Iran has repeatedly provided 
support for acts of international terrorism can only be rescinded if the Pres- 
ident, at least 30 days before the proposed effective date of such rescission, 
submits to Congress a report justifying the rescission and certifying that Iran 
has not provided support for international terrorism during the preceding 
6-month period and that Iran has provided assurances that it will not support 
acts of international terrorism in the future.’°) 


The Foreign Assistance Act of 1961, as Amended 


Three provisions of the Foreign Assistance Act of 1961, as amended 
(FAA), should be examined in connection with the sales of arms to Iran. A 
fourth provision, section 662, will be discussed below when the administration 
of intelligence activities is examined. 

The first provision, section 620(A), directly concerns international ter- 
rorism. The United States is prohibited from providing any assistance (in- 
cluding military arms) under the FAA or the AECA to any country deter- 
mined by the President (1) to grant sanctuary from prosecution to any in- 
dividual or group that has committed an act of international terrorism, or 
(2) otherwise to support international! terrorism.’’ Although the Secretary 
of State has determined that Iran supports international terrorism,” the 
President can waive the application of the prohibition on assistance to Iran 
if he finds it justified for national security or humanitarian reasons. The 
President is required to publish the waiver in the Federal Register and, at 
least 15 days before it takes effect, he must notify the Foreign Affairs Com- | 
mittee and the Foreign Relations Committee (and include the Justification 
for the waiver). Presidential notification of any such waiver with respect 
to Iran was not received by either the Foreign Affairs Committee or the 
Foreign Relations Committee, nor was any such waiver published in the 
Federal Register.” 

The second provision, section 614(a), empowers the President to provide 
assistance (including military arms) under the FAA without regard to any 
provision of that Act, the AECA, “any law relating to receipts and credits 
accruing to the United States,” and any appropriations act relating to the 
FAA when the President determines that to do so is “important’’ to the 
security interests of the United States and he so notifies in writing the Speaker 
and the Chairman of the Foreign Relations Committee.” The President 
also may make sales under the AECA, without regard to any provision of 
that Act, the FAA, any law relating to receipts and credits accruing to the 
United States, and any authorization or appropriations acts relating to the 
AECA when he determines that to do so is “‘vital’’ to the national security 


1 EAA §6(j)(2), 50 U.S.C. App. §2405(j)(2) (Supp. II 1985). 
T FAA §620(A)(a), 22 U.S.C. §2371(a) (Supp. III 1985). 
72 49 Fed. Reg. 2836 (1984). 
_ 3 FAA §620(A\b), 22 U.S.C. §2371(b) (Supp. IH 1985). 
7 Boyer interview, supra note 24. 
15 FAA §614(a)(1), 22 U.S.C. §2364(a)(1) (1982). 
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interests of the United States.” However, before the President can exercise 
his authority under these sweeping exceptions embodied in the FAA, he is 
obligated to consult with and provide a written policy justification to the 
House Foreign Affairs and Appropriations Committees and the Senate For- 
eign Relations and Appropriations Committees.’” With respect to Iran, no 
such consultation took place and no such written justification was ever re- 
ceived by the designated committees.’® 

If a particular export of arms falls within the statutory definition of “‘se- 
curity assistance,” which includes military assistance under the FAA, the 
sale of defense articles under the AECA and any defense articles exported 
under a license approved pursuant to section 38 of the AECA, then section 
502B of the FAA governs that export.’? Section 502B stipulates that except 
under circumstances specified in that provision, no such security assistance 
may be provided to any country whose government engages in a consistent 
pattern of gross violations of internationally recognized human rights.*° 

It does not appear that any of the circumstances specified in section 502B 
apply to exempt Iran from this prohibition. This is indicated by the De- 
partment of State’s country reports on the status of human rights practices 
in Iran in 1985 and 1986.*' Since section 502B of the FAA does not include 
a national security exemption, the President would probably have to invoke, 
and satisfy the requirements of, section 614 of the FAA®™ as a basis for 
selling arms to Iran and as justification for not complying with section 502B. 


The National Security Act of 1947, as Amended 


Since December 4, 1985, any transfer of a defense article exceeding $1 
million in value by an intelligence agency to a recipient outside that agency 
has been categorized as a “‘significant anticipated intelligence activity” re- 
portable to the intelligence committees of Congress in accordance with sec- 
tion 501 of the National Security Act (NSA).® Exceptions are permitted 
where the transfer (1) is made within the United States Government and 
there is no subsequent transfer outside the Government for an intelligence 
or intelligence-related activity, or (2) is made pursuant to the Foreign As- 
sistance Act, the Arms Export Control Act or the Federal Property and 
Administrative Services Act of 1949; and (3) is not being made in conjunction 


7° FAA §614(a)(2), 22 U.S.C. §2364(a)(2) (1982). 

7 FAA §614(a)(3), 22 U.S.C. §2364(a)(3) (1982). 

78 Boyer interview, supra note 24. 79 22 U.S.C. §2304 (1982 & Supp. III 1985)... 

8° FAA §502B(a)(2), 22 U.S.C. §2304(a)(2) (Supp. IH 1985). 

81 U.S. DEP’T OF STATE, COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES FOR 1985, 
99TH CONG., 2D SESS. 1234—45 (Joint Comm. Print 1986); DEP’T OF STATE, COUNTRY REPORTS 
ON HUMAN RIGHTS PRACTICES FOR 1986, S. PRT. No. 10, 100th Cong., Ist Sess. 1156-65 
(1987). 

82 22 U.S.C. §2364 (1982 & Supp. III 1985). 

83 Intelligence Authorization Act for Fiscal Year 1986, Pub. L. No. 99-169, §403, 99 Stat. 
1002, 1006 (1985); Intelligence Authorization Act for Fiscal Year 1987, Pub. L. No. 99-569, 
§602(a), 100 Stat. 3190, 3203 (1986) (amending NSA by adding §503, 50 U.S.C.A. §415 
(Supp. 1987)). 
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with an intelligence or intelligence-related activity.** An intelligence agency, 
however, may not transfer defense articles (of whatever value) outside the 
agency in conjunction with any intelligence or intelligence-related activity 
for which funds were denied by Congress.*° 

A lucid discussion of this statutory requirement is found in the report of 
the House of Representatives covering the Intelligence Authorization Act 
for Fiscal Year 1986.°° The House Permanent Select Committee on Intel- 
ligence reported that covert or clandestine transfers of military equipment 
“to another country or faction, etc.,” are 


in effect covert action. As such, they must be reported under the In- 
telligence Oversight Act. If, pursuant to an already approved covert 
action finding, a transfer rises to the level of significance, as that concept 
is expressed by the legislative history of the Act, prior notice should 
also be given.*” 


The House intelligence committee stated that an arms transfer valued at 
less than $1 million may still require notice to Congress “because it represents 
a material change in an authorized covert action, is a matter of Congressional 
interest, or there is some other reason lending significance to the transfer.’’** 
The intelligence committee’s report emphasized that Congress intended that 
it be notified under section 501 of the NSA of covert transfers of arms, 
preferably 15 days before any such transfer occurs.°? 


The Hostage Act of 1868 


A relic of the 19th century, the Hostage Act of 1868°° reared its musty 
head in news reports shortly after the revelation of the covert sale of arms 
to Iran in exchange for the release of American hostages. Neither President 
Reagan nor Attorney General Meese invoked the Act as justification for the 
arms sales. But the Hostage Act’s seeming relevance to the Iran arms deals 
gave it the awkward appearance of godfather to recent legislation aimed at 
combating international terrorism.” 

Under the Hostage Act, the President is authorized to “‘use such means, 
not amounting to acts of war, as he may think necessary and proper to obtain 
or effectuate the release” of any citizen of the United States who “has been 
unjustly deprived of his liberty by or under the authority of any foreign 
government,” provided such action follows fruitless demands for the U.S. 


*4 Pub. L. No. 99-169, §403, and Pub. L. No. 99-569, §602(a), both supra note 83. 

85 NSA §503(a)(3), 50 U.S.C.A. §415(a)(3) (Supp. 1987). , 

°° H.R. REP. No. 106(1), 99th Cong., Ist. Sess. 7-12 (1985); and H.R. Conr. Rep. No. 373, 
99th Cong., Ist Sess. 20 (1985), both reprinted in 1985 U.S. CODE Conc. & ADMIN. News 952- 
63. 

87 1985 U.S. Cope CONG. & ADMIN. News at 955. 

88 Fd. 89 Id. at 956-57. 

9° See note 15 supra. 

9! Antiterrorism Act, supra note 18; International Security and Development Cooperation 
Act of 1985, Pub. L. No. 99-83, title V, 99 Stat. 190, 219-27 (1985). 
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citizen’s release. All of the ‘‘facts and proceedings” relating to such presi- 
dential actions must be communicated by the President to Congress “‘as soon 
as practicable.” 

Prior to the public disclosures in November 1986, Congress did not receive 
any communications from the President of the “facts and proceedings” in 
the Iran arms deals.” 


Conflicting Standards 


These five statutes, when viewed as a whole in connection with any specific 
arms sale to a country such as Iran that supports international terrorism, 
present the policy maker with a welter of conflicting standards. 

What standard ts applied to define a terrorist state? Under section 3(£) of the 
AECA, the standard for defining a terrorist state is “any government which 
aids or abets, by granting sanctuary from prosecution to, any individual or 
group which has committed an act of international terrorism.’’** But section 
40 of the same Act defines a terrorist state as one that “has repeatedly 
provided support for acts of international terrorism,” and it looks to the 
Secretary of State’s determination under section 6(j)(1)(A) of the EAA for 
guidance.®° Section 6(j)(1) of the EAA requires that two tests be met: first, 
that the country has repeatedly provided support for acts of international 
terrorism (the standard invoked by section 40 of the AECA), and second, 
that the exports of goods or technology in question “would make a significant 
contribution to the military potential of such country, including its military 
logistics capability, or would enhance the ability of such country to support 
acts of international terrorism.’’”° 

Section 620(A) of the FAA targets that country which either (1) grants 
sanctuary from prosecution to any individual or group that has committed 
an act of international terrorism, or (2) otherwise supports terrorism.” The 
Hostage Act simply targets any foreign government that unjustly deprives 
a U.S. citizen of his liberty.” 

Who determines whether a state is subject to prohibitions? The full text of section 
3(f) of the AECA implies, but does not explicitly state, that the President 


22 U.S.C. §1732 (1982). Since the American hostages in Lebanon were not being held 
by the Government of Iran, the Hostage Act would not appear to provide authority for the 
arms deals to Iran. In addition, the Supreme Court recently explained that the legislative intent 
behind the Hostage Act of 1868 was concern “with the activity of certain countries refusing 
to recognize the citizenship of naturalized Americans traveling abroad, and repatriating such 
citizens against their will. . . . ‘These countries were not interested in returning the [U.S.] 
citizens in exchange for any sort of ransom.” The Court also concluded that the legislative 
history of the Hostage Act was “somewhat ambiguous” on the question whether Congress had 
contemplated enabling the President to suspend claims such as those against Iran in connection 
with the Iran hostage crisis of 1979-1981, “or rather simply [to take] reprisals directed against 
the offending foreign country and its citizens.” Dames & Moore v. Regan, 453 U.S. 654, 676- 
77 (1981) (citations omitted). See also House Hearings, supra note 3, at 211-13. 

8 Boyer interview, supra note 24. 94 92 U.S.C. §2753(f) (Supp. IH 1985). 

” Berman-Hyde amendment, supra note 19. 

% 50 U.S.C. App. §2405(j)(1) (Supp. IH 1985). 

97 92 U.S.C. §2371 (Supp. III 1985). 98 22 U.S.C. §1732 (1982). 
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determines which state is subject to the prohibitions.” Arguably, the standard 
is an objective one determinable by no one in particular. Section 40 of the 
AECA, however, states a very clear standard: the Secretary of State makes 
the determination pursuant to section 6(j)(1)(A) of the EAA.*°° Regarding 
Iran, the Secretary of State recorded that determination in the Federal Reg- 
ister.1°' Sections 6141°? and 620(A)'” of the FAA identify the President as 
the individual who makes the determination under those provisions. The 
- President also is empowered under the Hostage Act to take the appropriate 
actions.'°* 

What is prohibited? Section 3(f) of the AECA prohibits the sale of “arms” 
per se.'”® Section 40 of the Act prohibits the export of arms listed on the.. 
U.S. Munitions List.’°° Section 6(j) of the EAA permits the export of goods 
or technology to terrorist states, but requires that goods or technology valued 
at $1 million or more must be reported to Congress if the two requirements 
described above to identify the terrorist state have been met.'°’ Dual-usage 
items, meaning those goods or technology which could be destined to a 
military end-user or for military end-use, are regulated by section 6(j) of 
the EAA and Department of Commerce regulations.'®* Validated licenses 
for such items intended for export to Iran “will generally be denied.’’'™ 
But for other designated terrorist states, there is.no such presumption of 
denial. Section 620(A) of the FAA bans all “assistance” under that Act or 
the AECA, which includes military arms.'’° Section 502B of the FAA bans 
all “security assistance,” which includes military arms.""’ 

Section 503 of the NSA prohibits the transfer of any defense articles or 
defense services outside an intelligence agency “in conjunction with any 
intelligence or intelligence-related activity for which funds were denied by 
the Congress.” 1? 

What standard is applied to waivers? Under section 3(f) of the AECA, sales 
of arms to a terrorist state are permitted if the ‘‘President finds that national 
security requires otherwise.” Sales of arms to a terrorist state can be contin- 
ued if “the President finds that the national security justifies continuation” 
of such sales and reports the finding to the Speaker and to the Foreign 
Relations Committee.!!? Section 3(f) does not explicitly require that the 
President’s report be submitted prior to the sale of arms. 

Section 3(d)(2) of the AECA grants immediate efféct to a presidential 
consent to the transfer of arms valued above certain multimillion-dollar 
prices, provided the President certifies to Congress that an emergency exists 


99 99 U.S.C. §2753(f) (Supp. III 1985). 100 99 U.S.C. §2780 (1982). 

101 49 Fed. Reg. 2836 (1984). 

102 92 U.S.C. §2364 (1982 & Supp. III 1985). 

103 22 U.S.C. §2371 (Supp. III 1985). 104 99 U.S.C. §1732 (1982). 

105 22 U.S.C. §2753(f) (Supp. III 1985). 

'°S Berman-Hyde amendment, supra note 19. 

107 50 U.S.C. App. §2405(j)(1) (Supp. III 1985). 

108 15 C.F.R. §385.4 (1987); 51 Fed. Reg. 20,468 (1986). 

109 15 C.F.R. §385.4(d)(3)(i) (1987). 110 99 U.S.C. §2371 (Supp. III 1985). 
"1 22 U.S.C. §2304(a)(2) (Supp. III 1985). ™? 50 U.S.C.A. §415(a)(3) (Supp. 1987). 
113 22 U.S.C. §2753(f) (Supp. III 1985). 
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that requires such consent ‘‘in the national security interests of the United 
States.”’!"4 

Section 36(b)(1) of the AECA requires that the President state in his 
certification that an emergency exists that requires the proposed sale in the 
national security interest of the United States, which waives the congressional 
review requirements of the section. The President must set forth a detailed 
justification for the determination, including a description of the emergency 
circumstances and national security interests involved.''* 

Under section 40 of the AECA, the President may waive the statutory 
prohibition if he determines that a particular export is “important to the 
national interests of the United States” and if he “submits to the Congress 
a report justifying that determination and describing the proposed export.” 
The President’s waiver lasts for 90 days only, unless Congress enacts a law 
extending the waiver.''® Section 40 does not specify who in Congress should 
receive the report and whether the report should be submitted prior to the 
President’s waiver. 

Under section 6(j)(2) of the EAA, the President must submit to Congress 
at least 30 days prior to the effective date of a rescission of a determination 
that a state supports terrorism a report justifying the rescission and certifying 
that the country no longer supports international terrorism.''” 

Under section 620(A) of the FAA, the President can waive the prohibition 
if he “determines that national security or humanitarian reasons justify such 
waiver.” The President must publish each waiver in the Federal Register and 
at least 15 days before the effective date of the waiver notify the Foreign 
Affairs Committee and the Foreign Relations Committee of the waiver and 
the justification for it.'"* 

Under section 614 of the FAA, the President can disregard any of the 
provisions of the FAA or the AECA, provided he finds “that to do so is 
important to the security interests of the United States” and so notifies the: 
Speaker and the Chairman of the Foreign Relations Committee.’’? The 
President also can make any sale under the AECA when he determines “‘that 
to do so is vital to the national security interests of the United States” and 
so notifies the Speaker and the Chairman of the Foreign Relations Com- 
mittee.'*° The President has $50 million at his disposal to use outside the 
strictures of the FAA, provided he certifies “that it is inadvisable to specify 
the nature of the use of such funds.” !?! 

What body in Congress is informed of a determination or waiver, and when 1s it 
informed? Under section 3(f) of the AECA, the Speaker and the Foreign 
Relations Committee are informed of a continuation of arms sales, although 


114 See text at note 38 supra. 

15 99 U.S.C. §2776(b)(1) (1982 & Supp. III 1988). 

16 Berman-Hyde amendment, supra note 19. 

n7 50 U.S.C. App. §2405(j)(2) (Supp. III 1985). 

118 99 U.S.C. §2371 (Supp. III 1985). 19 99 U.S.C. §2364(a)(1) (1982). 
20 99 U.S.C, §2364(a)(2) (1982). 121 99 U.S.C, §2364(c) (1982). 
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there is no stipulation that it be prior notice.'** Under section 40 of the Act, 
the relevant report justifying a waiver is submitted to “the Congress.” 
Again, the timing of the submission is not explicitly stated, although there 
is a strong implication that it should be submitted prior to the date of the 
export. 

Under section 6(j) of the EAA, the House Foreign Affairs Committee 
and the Banking, Housing, and Urban Affairs and Foreign Relations Com- 
mittees of the Senate are notified at least 30 days before any license covered 
by the section is approved. Any rescission of a section 6(j)(1) determination - 
requires submission of a report to “the Congress” at least 30 days before 
the effective date of the proposed rescission.'** 

Under section 620(A) of the FAA, there is no requirement to notify Con- 
gress of a presidential determination that a country supports international 
terrorism. A waiver of a presidential determination requires that the waiver 
be published in the Federal Register and that, at least 15 days before it takes 
effect, the Foreign Affairs Committee and the Foreign Relations Committee 
be notified of the waiver, including the justification for it.'*° 

Under section 614 of the FAA, the Speaker and the Chairman of the 
Foreign Relations Committee are notified of a waiver, but there is no explicit 
requirement that it be prior notice.'*° If the President decides to use any of 
the $50 million fund available for his discretionary use, he must “promptly 
and fully inform” the Speaker and the Chairman and ranking minority 
member of the Foreign Relations Committee.’®’ 

Under section 503 of the NSA, the intelligence committees of Congress 
are to be notified of a transfer of a defense article or defense service exceeding 
$1 million in value by an intelligence agency to a recipient outside that 
agency.'** A transfer with a value under $1 million need not necessarily be 
reported to the intelligence committees. 

The Hostage Act simply identifies Congress as the body to be notified - 
and sets the timing for “as soon as practicable.”’'*° 


REGULATION OF MILITARY ASSISTANCE TO THE CONTRAS 

During the period mid-1985 to late 1986, when the direct and indirect 
sale of arms to Iran by the United States Government occurred, federal laws 
prohibited the Government from providing military-related assistance to 
the Nicaraguan democratic resistance. Attorney General Edwin Meese’s an- 
nouncement on November 25, 1986, that certain monies paid by Iran for 
U.S. arms had been made available to the contras,'*° and subsequent findings 
of the Tower Commission and the Senate Select Committee on Intelligence, 


122 99 U.S.C. §2753(f) (Supp. HI 1985). 

28 Berman-Hyde amendment, supra note 19. 

126 50 U.S.C. App. §2405(j) (Supp. HI 1985). 

126 92 U.S.C. §2371 (Supp. IH 1985). ` 12 99 U.S.C. §2364(a)(1) (1982). 

127 99 U.S.C. §2364(c) (1982). 128 50 U.S.C.A. §415(a)(1) (Supp. 1987). 

129 92 U.S.C. §1732 (1982). 

130 N.Y. Times, Nov. 26, 1986, at Al, col. 6; Wash. Post, Nov. 26, 1986, at Al, col. b; 
TOWER REPORT, supra note 1, at 51-55. ` 
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have made the precise terms of those federal laws the focus of continuing 
investigations into the Iran-contra affair. 


Fiscal Year 1985 


The ‘‘second Boland amendment,” which came into force on October 
12, 1984 and covered fiscal year 1985, prohibited the use of any funds 
available to the Central Intelligence Agency, the Department of Defense 
“or any other agency or entity of the United States involved in intelligence 
activities” for supporting, “directly or indirectly” military or paramilitary 
operations in Nicaragua by any nation, group, organization, movement or 
individual.’*' The broad language of the provision was intended in part to 
prevent the use of discretionary funds by any government agency or entity 
for the support of the contras.!** 

The Intelligence Authorization Act for Fiscal Year 1985, signed into law 
on November 8, 1984, applied a similar prohibition to funds authorized 
under the Act for fiscal year 1985 and to any unexpended funds under the 
Intelligence Authorization Act for Fiscal Year 1984.1 

The “Denton amendment,” in force on October 19, 1984, permitted the 
Secretary of Defense during fiscal year 1985 to transport to any country in 
Central America, at no charge and on a space-available basis, goods and 
supplies furnished by a nongovernmental source and intended for human- 
itarian assistance. Such goods and supplies were not to be distributed, directly 
or indirectly, to anybody engaged in military or paramilitary activity. Bi- 
monthly reports to Congress concerning such goods and supplies were re- 
quired.'** This amendment has become a permanent feature of the law, 
although its ambit has been extended to any country in the world.'°° 


"I! Continuing Appropriations Act for Fiscal Year 1985, Pub. L. No. 98-473, §8066(a), 98 
Stat. 1837, 1935 (1984). The first Boland amendment covered only fiscal year 1983 and read: 


None of the funds provided in this [Department of Defense Appropriations] Act may be 
used by the Central Intelligence Agency or the Department of Defense to furnish military 
equipment, military training or advice, or other support for military activities, to any 
group or individual, not part of a country’s armed forces, for the purpose of overthrowing 
the Government of Nicaragua or provoking a military exchange between Nicaragua and 
Honduras. 


Further Continuing Appropriations Act, Pub. L. No. 97-377, §793, 96 Stat. 1830, 1865 (1982). 

132? 130 Conc. Rec. H11979 (daily ed. Oct. 10, 1984) (statement of Rep. Boland); 
N. SERAFINO, U.S. ASSISTANCE TO NICARAGUAN GUERRILLAS: ISSUES FOR THE CONGRESS 
3—4 (Cong. Research Serv. Order Code 1B84139, 1986). 

'33 Pub. L. No. 98-618, §801, 98 Stat. 3298, 3304 (1984). 

134 Department of Defense Authorization Act, 1985, Pub. L. No. 98-525, §1540, 98 Stat. 
2492, 2637-38 (1984). For legislative history, see 1984 U.S. CODE CONG, & ADMIN. NEWS 
4174, 4322-23. 

135 See Department of Defense Authorization Act, 1985, supra note 134, as amended by Pub. 
L. No. 99-145, §306{a) and (b), 99 Stat. 617 (1985), and Pub. L. No. 99-661, §322, 100 Stat. 
3816 (1986). See 130 Conc. Rec. 87642-43 (daily ed. June 19, 1984) (statements of Senators 
Denton and Nunn). l 
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Fiscal Year 1986 


“Humanitarian” aid began to flow to the contras pursuant to legislation 
passed in the summer of 1985. The International Security and Development 
Cooperation Act of 1985, which became law on August 8, 1985, provided 
for $27 million in funds during fiscal year 1986 for the purchase of food, 
clothing, medicine and other “humanitarian assistance” for the contras, but 
explicitly prohibited the expenditure of any of those funds (“through barter, 
exchange, or any other means”) on weapons, weapon systems, ammunition 
or other equipment, vehicles or material that could be used to inflict serious 
bodily harm or death. The funding could be provided by any government 
department or agency other than the Central Intelligence Agency or the 
Department of Defense." The Nicaraguan Humanitarian Assistance Office 
was established in the Department of State to administer the humanitarian 
assistance.'*’ The President was obliged to report to the Congress every 
quarter with a detailed accounting of the disbursements made to provide 
humanitarian assistance.'** 

Section 722(d) of the International Security and Development Cooper- 
ation Act of 1985, known as the ‘‘Pell amendment,” sought to prevent any 
funding of the contra forces other than the $27 million in humanitarian 
assistance.'*° First, the Pell amendment overrode all other provisions of law 
and prohibited the use of any funds authorized or otherwise made available 
under the Act (other than the funds appropriated for humanitarian assist- 
ance), the Foreign Assistance Act or the Arms Export Control Act “to pro- 
vide assistance of any kind, either directly or indirectly, to any person or 
group engaging in an insurgency or other act of rebellion against the Gov- 
ernment of Nicaragua.” Second, the Pell amendment prohibited the United 
States from entering into any arrangement conditioning, “expressly or im- 
pliedly,” the provision of assistance under the Act or “‘the purchase of defense 
articles and services under the Arms Export Control Act upon the provision 
of assistance by a recipient to persons or groups engaging in an insurgency 
or other act of rebellion against the Government of Nicaragua.” 

The Senate and House conferees explained that the purpose of the second 
prohibition of the Pell amendment was to prevent “the United States from 

furnishing economic or military assistance or selling U.S. military equipment 
on the condition, either expressly or impliedly, that the recipient or purchaser 
provide assistance to insurgents involved in the struggle in Nicaragua.” But 
the conferees were careful to point out that the Pell amendment ‘‘does not 


136 International Security and Development Cooperation Act of 1985, Pub. L. No. 99-83, 
§722(g), 99 Stat. 190, 254-55 (1985); Supplemental Appropriations, Fiscal Year 1985, Pub. 
L. No. 99-88, 99 Stat. 293, 324-25 (1985). 

187 Exec. Order No, 12,530, 50 Fed. Reg. 36,031 (1985). 

138 Supplemental Appropriations, Fiscal Year 1985, Pub. L. No. 99-88, §104(a), 99 Stat. 
293, 326 (1985). 

13% Pub. L. No. 99-83, §722(d), 99 Stat. at 254. The Pell amendment remains in force through 
fiscal years 1986 and 1987. 
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prohibit U.S. Government officials from discussing U.S. policy in Central 
America with recipients of U.S. assistance or purchasers of U.S., military 
equipment. Nor does it prohibit recipients of U.S. assistance from furnishing 
assistance to any third party on their own volition and from their own re- 
sources.’’!4° 

The International Security and Development Cooperation Act of 1985 
also prohibited funding, “directly, or indirectly, activities against the Gov- 
ernment of Nicaragua which have not been authorized by, or pursuant to, 
law and which would place the United States in violation” of its obligations 
under the Charter of the Organization of American States’*' or under in- 
ternational treaty law.'* 

Four months after enactment of the Pell amendment, President Reagan 
signed into law the Intelligence Authorization Act for Fiscal Year 1986.'*° 
Section 105 of that Act, commonly referred to as the ‘third Boland amend- 
ment,” required that funds available to the Central Intelligence Agency, the 
Department of Defense or any other agency or entity of the United States 
involved in intelligence activities could not be used during fiscal year 1986 
‘to provide funds, material, or other assistance” to the contras unless the 
funds (1) were explicitly authorized and listed under the Act, or (2) were 
approved for a reprogramming or a transfer pursuant to section 502 of the 
National Security Act, or (3) were approved by Congress on an expedited 
basis as assistance in addition to the $27 million of humanitarian aid approved 
for fiscal year 1986.'*4 

The Intelligence Authorization Act permitted (and authorized funds for) 
the intelligence agencies to provide advice and information, including in- 
telligence and counterintelligence advice and information, and “‘commu- 
nications equipment and related training” to the contras. But, according to 
the House conference report, section 105 did not permit intelligence agencies 
to engage in activities “that amount to participation in the planning or ex- 
ecution of military or paramilitary operations in Nicaragua, or to participate 
in logistics activities integral to such operations.’’'*° Further, section 105 
did not permit intelligence agencies or entities “‘to engage in the solicitation 
of third countries to provide funds, materiel or other assistance to the Nic- 
araguan democratic resistance-to support military or paramilitary operations 
in Nicaragua.’’'*° Nothing in section 105, however, precluded the admin- 


140 LER. Conr. Rep. No. 237, 99th Cong., Ist Sess. 143 (1985), reprinted in 1985 U.S. CODE 
CONG. & ADMIN. News 158, 252. 

HI OAS CHARTER, 2 UST 2394, TIAS No. 2361, 119 UNTS 3. 

"14 Pub. L. No. 99-83, §722(e), 99 Stat. at 254. This provision, the “Kerry amendment,” ’ 
remains in force through fiscal years 1986 and 1987. 

' Pub. L. No. 99-169, §105, 99 Stat. 1002, 1003 (1985). 

14 Id. See H.R. CONF. REP. No. 373, supra note 86, at 15-16. The House and Senate conferees 
denied “all funding requested by the Administration for the paramilitary covert action program 
for Nicaragua... . The CIA Reserve for Contingencies will not . . . be available to fund 
[military or paramilitary operations in Nicaragua].”’ 

45 HLR. Conr. Rep. No. 373, supra note 86, at 16. 

146 Id. 
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istration of the humanitarian assistance or the “solicitation by the Department 
of State through diplomatic channels of third country humanitarian assistance 
of the same kind that the Nicaraguan Humanitarian Assistance Office is 
authorized to provide to the Nicaraguan democratic resistance.”’!*” 

The Department of Defense Appropriations Act for the fiscal year end- 
ing September 30, 1986 reinforced the third Boland amendment by pro- 
hibiting any funds available to the CIA, the Department of Defense, or any 
other agency or entity involved in intelligence activities to be spent during 
fiscal year 1986 to support the contras except in accordance with that 
amendment.'*° 


Fiscal Year 1987 


A “fourth Boland amendment” was incorporated in the Intelligence Au- 
thorization Act for Fiscal Year 1987.’4° It repeated the general prohibitions 
of the third Boland amendment that would apply to fiscal year 1987 but 
permitted support of the contras if it was made “pursuant to any provision 
of law specifically providing such funds, material or assistance.” The Senate 
and House conferees confirmed that 


Congress denies use during fiscal year 1987 of the CIA Reserve for 
Contingencies to provide assistance to the Nicaraguan democratic re- 
sistance to support military or paramilitary operations in Nicaragua. 
The conferees note that reprogrammings for such a purpose would be 
subject to the requirements of Section 502 of the National Security 
Act of 1947 and the procedures normally applicable to such repro- 
grammings, including approval by the intelligence committees and the 
appropriations committees of both Houses.’”° 


Earlier, on October 18, 1986, $70 million of appropriated funds had 
been made available for military and paramilitary operations by the contras, 
and $30 million of appropriated funds for humanitarian assistance.'*' Al- 
though overall responsibility for coordinating the new contra aid program 
was given to Elliott Abrams, the Assistant Secretary of State for Inter-Amer- 
ican Affairs, restrictions were lifted on the President’s ability to use the CIA 
or the Department of Defense to carry out the program.’ In addition to 
appropriating these funds, the Continuing Appropriations Act for Fiscal 


147 Id. 

148 Further Continuing Appropriations, Fiscal Year 1986, Pub. L. No. 99-190, §8050, 99 
Stat. 1185, 1211 (1985). 

149 Pub. L. No. 99-569, §106, 100 Stat. 3190, 3191 (1986). 

19° H.R. Conr. Rer. No. 952, 99th Cong., 2d Sess. 20—21 (1986). 

151 Continuing Appropriations, Fiscal Year 1987, Pub. L. No. 99-591 (§206 of an Act making 
appropriations for military construction for the Department of Defense for fiscal year ending 
Sept. 30, 1987, and for other purposes [hereinafter military construction bill], 100 Stat. 3341- 
299 (1985)). 

52 Wash. Post, Oct. 24, 1986, at A20, col. a; Wash. Post, Oct. 25, 1986, at A17, col. a; 
White House Fact Sheet, Summary of President's Request to Congress on Aid to the Nicaraguan 
Democratic Resistance, Feb. 25, 1986, reprinted in U.S. Policy Toward Nicaragua: Aid to Nicaraguan 
Resistance Proposal: Hearings Before the Senate Comm. on Foreign Relations, 99th Cong., 2d Sess. 
129-30 (1986). 
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Year 1987 applied the fourth Boland aendnient to their use and prohibited 
the President from furnishing additional assistance to the contras unless 
specifically authorized by Congress.'°° 

Finally, the National Defense Authorization Act, Fiscal Year 1987, re- 
quired as of November 14, 1986, that no operation or maintenance funds 
of the Department of Defense could be used to provide assistance to the 
contras.'°4 


ADMINISTRATION OF INTELLIGENCE ACTIVITIES 


Determining the legal basis of the Reagan administration’s covert sale of 
arms to Iran and the activities of the NSC staff in support of the contras 
requires examining both the statutory authority of the Nationa] Security 
Council and the compliance of the executive branch with legal requirements 
pertaining to the reporting of intelligence activities to Congress. 


The National Security Council 


The statutory members of the National Security Council are the President, 
the Vice President, the Secretary of State and the Secretary of Defense.'°° 
The President (or, in his absence, his designee) presides. Various other top- 
level government officials, such as the Director of Central Intelligence, the 
Chairman of the Joint Chiefs of Staff and the Attorney General, often attend 
NSC meetings at the invitation of its members. The Director of the Arms 
Control and Disarmament Agency is obligated to attend all NSC meetings 
at which weapons procurement and arms sales are considered.'°® The NSC 
is empowered to have a staff headed by a civilian executive secretary.’*” 

The NSC undertakes a coordinating function for the President. It is the 
“highest Executive Branch entity that provides review of, guidance for and 
direction to the conduct of all national foreign intelligence, counterintelli- 
gence, and special activities, and attendant policies and programs.”’’** The 
NSC advises the President “with respect to the integration of domestic, 
foreign, and military policies relating to the national security so as to enable 


153 Pub. L. No. 99-591, supra note 151 (§9045 of an Act making appropriations for the 
Department of Defense for the fiscal year ending Sept. 30, 1987, and for other purposes, 100 
Stat. 3341-109 (1986); and §209(c) of military construction bill, supra note 151, 100 Stat. 3341- 
301 (1986)). 

154 Pub. L. No. 99-661, §1351, 100 Stat. 3816, 3995 (1986). The Act further provides that 
if funds appropriated or otherwise madé available to the Department of Defense for any fiscal 
year are authorized by law for such assistance, those funds must come from amounts appropriated 
or otherwise made available to the Department of Defense for procurement (other than am- 
munition). The specific source of such funds must be reported to Congress. Id. 

155 NSA §101(a), 50 U.S.C. §402(a) (1982). 

156 22 U.S.C. §2562 (Supp. III 1985). There has been no reported evidence that Kenneth 
Adelman, the Director of the Arms Control and Disarmament Agency during 1985 and 1986, 
attended any NSC meetings relating to the arms deals with Iran. 

157? NSA §101(c), 50 U.S.C. §402(c) (1982). 

158 Exec. Order No. 12,333, §1.2(a), 46 Fed. Reg. 59,941 (1981), reprinted in 50 U.S.C. 
§401 (1982) [hereinafter EO 12,333]. 
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the military services and the other departments and agencies of the Gov- 
ernment to cooperate more effectively in matters involving the national 
security.”!°? In order to fulfill other functions directed by the President 
“for the purpose of more effectively coordinating policies and functions” 
that relate to national security, the NSC is authorized to assess and appraise 
the objectives, commitments and risks of the United States in relation to its 
actual and potential military power, to consider policies on matters of com- 
mon interest to the departments and agencies concerned with national se- 
curity, and then to make recommendations to the President.'©° The NSC 
must submit to the President “‘a policy recommendation, including all dis- 
sents, on each special activity” and it must review proposals for other sensitive 
intelligence operations.*°* 


Special Activities 


The secret arms sales to Iran and some of the United States Government's 
activities in support of the contras probably would fall under the rubric of 
“special activities,” meaning 


activities conducted in support of national foreign policy objectives 
abroad which are planned and executed so that the role of the United 
States Government is not apparent or acknowledged publicly, and 
functions in support of such activities, but which are not intended to 
influence United States political processes, public opinion, policies, or 
media and do not include diplomatic activities or the collection and 
production of intelligence or related support functions.’ 


If special activities were undertaken by the administration in connection 
with Iran and the contras, then certain provisions of Executive Order No. 
12,333 of December 4, 1981, which sets forth U.S. government policy on 
intelligence activities, would apply. 

Only agencies within the intelligence community may conduct special 
activities.!°* The NSC is not listed in Executive Order No. 12,333 as such 
an agency. The Director of Central Intelligence (DCI) is responsible to the 
President and to the NSC for the implementation of special activities.’° 
The CIA conducts all special activities approved by the President unless the 
President determines that ‘‘another agency is more likely to achieve a par- 
ticular objective.”!°° The NSC is not an “agency.” It is referred to as an 
“entity” in Executive Order No. 12,333. The Department of Defense con- 
ducts programs and missions necessary to fulfill national, departmental or 
tactical foreign intelligence requirements.'®° This suggests that where proj- 
ects other than special activities are to be undertaken, the Department of 
Defense, not the NSC, is the agency empowered to conduct “programs and 
missions.” Nothing in Executive Order No. 12,333 can be construed to 


59 NSA §101(a), 50 U.S.C. §402(a) (1982). © NSA §101(b), 50 U.S.C. §402(b) (1982). 
161 FO 12,333, supra note 158, §1.2(b). 162 Td. §3.4(h). 

163 Td. §1.4(d). 164 Td. §1.5(d). 

165 Fd, §1.8(e). 166 Fd, §1.11(c). 
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authorize any activity in violation of any statute.'®’ Such statutes as the Arms 
Export Control Act, the Export Administration Act, the Foreign Assistance 
Act and the National Security Act thus could not be ignored in the imple- 
mentation of special activities. Finally, the emphasis in Executive Order No. 
12,333 on congressional oversight responsibilities is unequivocal. The order 
explicitly states that the Hughes-Ryan amendment (discussed below) and the 
reporting requirements of section 501 of the National Security Act of 1947 
apply to all special activities. "°° 


Congressional Oversight 


The Hughes-Ryan amendment (1974), which was incorporated as section 
662 of the Foreign Assistance Act of 1961,'®? imposes certain procedures 
on the President in connection with foreign intelligence operations. No funds 
may be expended “by or on behalf of the Central Intelligence Agency for 
operations in foreign countries, other than activities intended solely for ob- 
taining necessary intelligence, unless and until the President finds that each 
such operation is important to the national security of the United States.’"?”° 
It was this provision that prompted the drafting and eventual signature on 
January 6 and January 17, 1986, of presidential findings authorizing the 
sale of arms to Iran.'”' A further requirement of section 662, however, has 
stipulated since 1980 that “[e]ach such operation shall be considered a sig- 
nificant anticipated intelligence activity for the purpose of section 501 of 
the National Security Act of 1947.” Each of the January 6 and January 17 
presidential findings explicitly ordered the Director of Central Intelligence 
“to refrain from reporting this Finding to the Congress as provided in Section 
501 of the National Security Act of 1947, as amended, until I [the President] 
otherwise direct.” !7? 

The National Security Act of 1947, as amended, requires extensive re- 
porting to Congress on all intelligence activities (including special activities). 
Section 501 of the NSA requires the DCI “and the heads of all departments, 
agencies, and other entities of the United States involved in intelligence 
activities” to keep the Senate and House intelligence committees “fully and 
currently informed of all intelligence activities” (including any “significant 
anticipated intelligence activity”) undertaken by, or on behalf of, any de- 
partment, agency or entity of the United States.'”* Every CIA covert op- 
eration is statutorily defined as a “‘significant anticipated intelligence activ- 
ity.”!’* The requirement to keep the intelligence committees “fully and 


167 Section 2.8 of Executive Order No. 12,333 requires that nothing in the order “‘shall be 
construed to authorize any activity in violation of the Constitution or statutes of the United 
States.” 


168 EO 12,333, supra note 158, §3.1. 169 99 U.S.C. §2422 (1982). 

170 Id. ‘ 

17! TOWER REPORT, supra note 1, at 213-31. 

172 7d, at 217, 228. 173 NSA §501(a), 50 U.S.C. §413(a) (1982). 


174 FAA §662, 22 U.S.C. §2422 (1982). See also NSA §503(a)(1), 50 U.S.C.A. §415(a)(1) 
(Supp. 1987). 
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currently informed” is intended, according to Senate authors of the provi- 
sion, “to mean that the committees shall be informed at the time of the 
Presidential finding that authorizes initiation of such activity. Arrangements 
for notice are to be made forthwith, without delay.” 17 

The NSA does not require prior congressional approval for any anticipated 
intelligence activity.’’° If “the President determines it is essential to limit 
prior notice to meet extraordinary circumstances affecting vital interests of 
the United States,” then prior notice can be limited to eight congressional 
leaders.'”’ If prior notice is not given, then the President must “fully inform 
the intelligence committees in a timely fashion” of the intelligence operations 
and must ‘“‘provide a statement of the reasons for not giving prior notice.”"”* 
This requirement is obligatory regardless of concerns about the disclosure 
of classified information. And it is intended to apply to “‘rare extraordinary 
circumstances.” }7? 

Section 501 also requires the submission of “any information or material 
concerning intelligence activities” held or controlled by any department, 
agency or entity of the United States and requested by either intelligence 
committee.'®° The intelligence committees must be informed, in “ʻa timely 
fashion,” of any illegal intelligence activity or significant intelligence failure 
and any executed or planned corrective action."*' 

Two preambular conditions to these reporting requirements provide that 
the requirements will apply “to the extent consistent with all applicable 
authorities and duties,” including those conferred by the Constitution on 
the executive and legislative branches, and to the extent consistent with 
secrecy requirements for classified information and information relating to 
intelligence sources and methods.'*? With respect to secrecy, the legislative 
history of section 501 does not endorse withholding from the eight congres- 
sional leaders information about the existence of an intelligence operation. 
Rather, “certain sensitive aspects of operations or collection programs” may 
be withheld from the intelligence committees “in extremely rare circum- 
stances. . . to preserve essential secrecy.” !** The limited prior notice pro- 
vision—limiting prior notice to a select group of Senate and House leaders— 
is expressly intended to preserve secrecy ‘‘for very sensitive cases” while 
requiring the President, in effect, to consult in advance with congressional 
leaders “who have special expertise and responsibility in intelligence 
matters.’’'*4 ) 


13 S, REP. No. 730, 96th Cong., 2d Sess. 9 (1980), reprinted in 1980 U.S. CODE Conc. & 
ADMIN. News 4192, 4199. 

'76 NSA §501(a)(1)(A), 50 U.S.C. §413(a)(1)(A) (1982). 

177 NSA §501(a)(1)(B), 50 U.S.C. §413(a)(1)(B) (1982). 

178 NSA §501(b), 50 U.S.C. §413(b) (1982). | 

179 S. Rep. No. 730, supra note 175, at 12, 1980 U.S. Cope Conc. & ADMIN. NEWS at 4202. 

18° NSA §501(a)(2), 50 U.S.C. §413(a)(2) (1982). 

181 NSA §501(a)(3), 50 U.S.C. §413(a(3) (1982). 

182 NSA §501(a), 50 U.S.C. §413(a) (1982). 

183 S, REP. No. 730, supra note 175, at 6, 1980 U.S. Cope Conc. & ADMIN. News at 4197. 

184 S, REP. No. 730, supra note 175, at 10, 1980 U.S. Cope Conc, & ADMIN. NEws at 4200. 
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The NSA also directs the President and the intelligence committees each 
to establish procedures to carry out the above-described requirements.'*° 
In June 1984, following the mining of Nicaraguan ports by the CIA without 
prior notice to the intelligence committees, a then-classified written agree- 
ment referred to as the ‘‘Casey Accords” was reached between the DCI and 
the Senate Select Committee on Intelligence (SSCI), which requires the DCI 
to notify the SSCI of “new Presidential findings concerning covert action” 
and “of any other planned covert action activities for which higher authority 
or Presidential approval has been provided. . . . as soon as practicable and 
prior to implementation of the actual activity.” ‘The Casey Accords also 
require that a planned activity for an ongoing covert operation should be 
notified to the SSCI prior to its implementation if it is one for which the 
SSCI will “desire notification” prior to implementation. This test is met if 
the SSCI has informed the DCI that the kind of activity contemplated is one 
that should be so notified or if the DCI reasonably believes the activity falls 
into that category.'°° | 

Furthermore, on June 17, 1986, the DCI, William Casey, signed an 
amendment to the Casey Accords (hereinafter “Casey Addendum”) in which 
he undertook to notify the SSCI “‘of any instance in which substantial non- 
routine support for a covert action operation is to be provided by an agency 
or element of the U.S. Government other than the agency tasked with car- 
rying out the operation, or by a foreign government or element thereof.” 
The Casey Addendum established that the limited prior notice standard in 
the National Security Act’®’ requires substantive notification to the SSCI 
Chairman and Vice Chairman “‘at the earliest practicable moment.” In ad- 
dition, the “DCI will make every reasonable effort to inform the [SSCI] of 
Presidential Findings and significant covert action activities and developments 
as soon as practicable.” The DCI also must notify the SSCI prior to imple- 
mentation of activities when “significant military equipment actually is to 
be supplied for the first time in an ongoing operation, or there is a significant 
change in the quantity or quality of equipment provided.””!** 

Finally, the NSA does not permit the withholding of information from 
the intelligence committees on the grounds that providing such information 
would constitute the unauthorized disclosure of classified information or 
information relating to intelligence sources and methods.'** This warning 
was added to section 501 of the NSA specifically to counter any suggestion 


185 NSA §501(c), 50 U.S.C. §413(c) (1982). 

'86 The Casey Accords of June 6, 1984, entitled “Procedures Governing Reporting to the 
Senate Select Committee on Intelligence (SSCD on Covert Action,” and an addendum dated 
June 17, 1986, entitled “Addendum to Procedures Governing Reporting to the Senate Select 
Committee on Intelligence on Covert Action” [hereinafter Casey Addendum], were made public 
in February 1987 during the Senate nomination hearings of Robert Gates for the position of 
Director of Central Intelligence. The author obtained copies of the Casey Accords and the 
Casey Addendum from the Library of Congress, Washington, D.C. 

‘87 NSA §501(a)(1)(B), 50 U.S.C. §413(a)(1)(B) (1982). 

188 Casey Addendum, supra note 186. 189 NSA §501(e), 50 U.S.C. §413(e) (1982). 


1987] CURRENT DEVELOPMENTS ` 723 


that, for example, the preambular condition of that section requiring “due 
regard for the protection of unauthorized disclosure” could be construed 
to give anyone authority to withhold information from the intelligence com- 
mittees. °”? This caveat may be relevant in connection with President Reagan’s 
directives of January 6 and 17, 1986, ordering the DCI to withhold from 
the intelligence committees all information about the arms sales to Iran.*” 


National Security Decision Directive 159 


National Security Decision Directive 159 (NSDD 159), a classified doc- 
ument signed by President Reagan on January 18, 1985, established detailed 
procedures for approving and coordinating covert actions. The Tower 
Commission reported that NSDD 159 “included comprehensive interagency 
evaluation of proposed covert actions, coordinated review of actions under- 
taken, and notification of Congress in accordance with statute. . . . The 
NSDD also specified that the President would approve in writing all 
covert action Findings made pursuant to section 501 of the National 
Security Act.” 1°? 

The procedures mandated by NSDD 159 spanned the time period during 
which the Iran arms deals were commenced, executed and terminated. They 
also covered the period during which the most intensive efforts were made 
by the staff of the National Security Council and perhaps other intelligence 
officials to assist the contras. It appears that NSDD 159 was designed to 
strengthen interagency coordination and, like the Casey Accords and. the 
Casey Addendum, reaffirm congressional oversight responsibilities with re- 
spect to covert actions by the United States Government. Whether NSDD 
159 was complied with by executive branch officials (and if not, why not) 
during the Iran-contra affair remains open to speculation. 


CONCLUSION 


Although each of the provisions cited above could stand on its own as a 
reasoned basis for combating international terrorism, restricting the flow 
of assistance to the Nicaraguan contras or regulating intelligence opera- 
tions, when taken as a whole the various provisions can lead to ambiguity, 
confusion, loopholes and contradictions in the law. Clearly, there is a need 
to rationalize this plethora of standards in the law through the passage of 

‘amendments. 


DAVID J. SCHEFFER* 


199 HR. ConF. Rer. No. 1350, 96th Cong., 2d Sess. 16 (1980). reprinted in 1980 U.S. CODE 
CONG. & ADMIN. NEws 4207, 4213. 

191 TOWER REPORT, supra note 1, at 213-31. 

192 Td. at 107. 
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DEVELOPMENTS IN PRIVATE INTERNATIONAL LAW 


To that small band of faithful followers who are devoted to the unification 
of private international law, October 9 is a day to be commemorated with 
fetes and galas replete with jest and jollity. On that splendid day in 1986, 
the Senate of the United States by a vote of 98-0 gave its advice and consent 
to the ratification of four private law treaties: 


the 1980 International Sales Convention; 

the 1980 International Child Abduction Convention;? 

the 1975 Inter-American Convention on International Commercial 
Arbitration;? and 

the 1975 Inter-American Convention on Letters Rogatory with Ad- 
ditional Protocol.* 


The support by the Senate for the principle of solving international legal 
problems through international harmonization augurs well not only for con- 
tinuing development in the specific fields of law dealt with in these four 
Conventions but also for continued growth of participation by the United 
States in the codification of private international law.° 

Stimulus of this character is highly welcome because in the 22 years that 
elapsed between the entry of the United States into the field of private 
international law in 1964 and October 9, 1986, only four private law treaties 
entered into force for the United States.° Further, these earlier treaties were 
all in the ambit of judicial assistance. The subject matter dealt with has been 
service of documents abroad, taking evidence abroad, recognition and en- 
forcement of foreign arbitral awards and elimination of a requirement for 
the legalization of foreign public documents. Conventions that concern legal 
problems of this character are, on the whole, simple to negotiate precisely 
because they deal with technical aspects of the practice of law. Practical 
resolutions are easier to devise and accept when alleged basic priorities are 
not in issue. Nevertheless, the spheres of substantive law must be explored 
if there is to be any basic unification of private international law. 


'1980 United Nations Convention on Contracts for the International.Sale of Goods, S. 
TREATY Doc. 9, 98th Cong., Ist Sess. 22 (1983), reprinted in 19 ILM 668 (1980) [hereinafter 
Sales Convention]. For the certified English text, see 52 Fed. Reg. 62 (1987). 

2 1980 Hague Convention on the Civil Aspects of International Child Abduction, S. TREATY 
Doc. 11, 99th Cong., lst Sess. 7 (1985), reprinted in 19 ILM 1501 (1980) [hereinafter Child 
Abduction Convention]. 

31975 Inter-American Convention on International Commercial Arbitration, S. TREATY 
Doc. 12, 97th Cong., lst Sess. 9 (1981), reprinted in 14 ILM 336 (1975) [hereinafter OAS 
Arbitration Convention]. 

* 1975 Inter-American Convention on Letters Rogatory with additional Protocol, S. TREATY 
Doc. 27, 98th Cong., 2d Sess. 13 (1984), reprinted in 14 ILM 339 (1975) (Convention) and 18 
ILM 1238 (1979) (Protocol) [hereinafter Convention on Letters Rogatory]. 

° Total unanimity in the Senate was prevented by the absence of two senators. 

6 Congress authorized the United States to join the Hague Conference on Private International 
Law and the International Institute for the Unification of Private Law (UNIDROIT) in 1963. 
22 U.S.C. §269g (1982). The United States joined the Hague Conference in October 1964 
and UNIDROIT in March 1964. 
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The International Sales Convention 


The basic objective of the International Sales Convention is succinctly set 
forth in the President’s letter transmitting the Convention to the Senate: 


International trade now is subject to serious legal uncertainties. 
Questions often arise as to whether our law or foreign law governs the 
transaction and our traders and their counsels find it difficult to evaluate 
and answer claims based on one or another of the many unfamiliar 
foreign legal systems. The Convention’s uniform rules offer effective 
answers to these problems. 


Enhancing legal certainty for international sales contracts will serve 
the interests of all parties engaged in commerce by facilitating inter- 
national trade. . . .’ 


This Convention will come into effect on January 1, 1988, as a conse- 
quence of the deposit of ratifications of China, Italy and the United States 
on December 11, 1986.° 

The genesis of the International Sales Convention affords us a core-study 
of the travail involved in codifying a major substantive area of private in- 
ternational law. Work on a draft uniform law began in the 1930s under the 
auspices of UNIDROIT, the organization charged at that time with inter- 
national codification of substantive law. With time out for World War II, a 
series of draft uniform laws was produced between 1935 and 1963. A full- 
scale diplomatic conference was held in The Hague in 1964 to consider a 
draft Convention relating to Uniform Law on the International Sale of Goods 
(ULIS) and a companion Convention on the Formation of Contracts for the 
International Sale of Goods (ULF).° 

The 1964 conference coincided with the entry of the United States into 
the field of private international law and, in fact, was the first such worldwide 
conference in which we participated fully. The pressure of preparing for 
the meeting at The Hague, which was at times extreme, had some substantial 
benefits. The most useful, probably, was the prompt establishment of the 
Secretary of State’s Advisory Committee on Private International Law. 

It was clear that the expertise needed to produce the best results was to 
be found in a mix of private lawyers, law professors, state legal authorities 
and the judiciary of the United States. It was also clear that the structure 
to be set up required considerable diversity of talent to deal with the widely 
varying subjects upon which it would work. It would need connections with 
nationwide legal groups to ensure depth of advice and breadth of support; 
and it would need a substantial amount of continuity in view of the delays 
inherent in making law through the treaty process. 

The structure adopted by the Advisory Committee is a simple one. Mem- 
bers of the committee are appointed by the Secretary of State on the basis 


+ 


7 S. TREATY Doc. 9, supra note 1, at II. 

* U.S. Mission to the United Nations, Press Backgrounder, Dec. 11, 1986. As of that date, 
Argentina, Egypt, France, Lesotho, Syria, Yugoslavia and Zambia had also ratified. 

2 Kearney, The United States and International Cooperation to Unify Private Law, 5 CORNELL 
INT'L L.J. 1, 2—3 (1972). 
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of nominations submitted by the 11 major interested legal organizations, 
which currently include three sections of the American Bar Association, the 
National Conference of Commissioners on Uniform State Law, the Confer- 
ence of Chief Justices, the National Association of Attorneys General and 
the American Society of International Law. The Departments of State and 
Justice are also represented. The Advisory Committee is the only permanent. 
body. It makes policy recommendations dealing, inter alia, with such matters 
as the desirability of pursuing the codification of specific legal topics, the 
overall merits of draft treaties, the ripeness of a convention for submission 
to the Senate and the need for reservations to a treaty.’° 

An ad hoc study group is established by the Advisory Committee to deal 
with each individual project on unification of the law. Working group might 
be the mot juste to describe these small bodies of specialized members of the 
bar, professors and judges who contribute (almost always without compen- 
sation) intelligence, experience and judgment to the development of uniform 
law out of a mélange of national doctrines. A continuous effort is made by 
the Advisory Committee to enlist the aid of top-notch private legal specialists 
because they are the ones who are most familiar with the practical problems 
arising in an international context. The makeup of a study group, however, 
will vary with the subject matter. Thus, the international sales study group 
was heavily staffed with private practitioners in various aspects of interna- 
tional trade law, while the child abduction study group, because it deals with 
a whole range of problems directly concerning state agencies and practices, 
has a far greater mixture of state civil servants than is usually found in an 
Adcom study group." 

While providing an energetic initiation for the newly formed Advisory 
Committee and its international sales working group, the 1964 International 
Sales Conference did not produce results that the United States found sat- 
isfactory. ‘The rules developed were better suited to inter-European com- 
merce than to the transoceanic trade of primary interest to the United States, 
and the foundation of the work was largely grounded in civil law." 

Although the two uniform laws produced by the 1964 conference 
eventually came into force in 1972 upon ratification by five states—prin- 
cipally members of the Council of Europe—a new development made 
their widespread adoption highly unlikely. In 1966 the United Nations 
General Assembly established the United Nations Commission on Inter- 
national Trade Law (UNCITRAL). The Commission has turned out to be 
one of the most useful of the UN specialized bodies, owing in large part 
to its small membership principally of states that are genuinely interested in 
the work at hand.”* 

As one of its first activities, UNCITRAL sent out a questionnaire to de- 
termine whether the 1964 International Sales Convention would receive 


10 Pfund, International Unification of Private Law, 19 INT'L Law. 509 (1985). 

" Id. '* Kearney, supra note 9, at 4. 

3 J. HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES 50-52 (1982). This detailed 
analysis of the International Sales Convention is of outstanding value to lawyers who will make 
use of the Convention. 
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sufficient ratifications to be effective on a worldwide basis. The answers 
received, in the opinion of UNCITRAL, indicated that there was not such 
support. UNCITRAL then established a working group to prepare a text 
that would be acceptable to “countries of different legal, social and economic 
systems.”'* In 1978, after nine meetings of the working group, UNCITRAL 
submitted to the UN General Assembly a draft convention on contracts for 
international sales that contained rules on the formation of contracts and 
provisions governing the sale of goods. 

A diplomatic conference to adopt the UNCITRAL draft International 
Sales Convention was held in Vienna in the spring of 1980. Five weeks of 
intensive work produced a treaty in final form. In the plenary meeting that 
considered the Convention as a whole, 62 states voted in favor. There were 
no negative votes. Nine states abstained, but these abstentions appear to 
have reflected lack of instruction rather than opposition.’ Achieving una- 
nimity on a treaty that not only is long and complicated (101 articles), but 
is a distillation of dozens of varying national legal] systems, is clear and con- 
vincing evidence of the very high quality of the work that went into for- 
mulating the Convention. 

Of particular interest is that the Convention will appear familiar to the 
American bar. The Secretary of State’s letter of transmittal to the President 
is accompanied by a legal analysis that compares the rules laid down in the 
sales chapter of the Uniform Commercial Code with like articles of the 
Convention. Secretary Shultz states, “[I]}t will be noted that the Convention 
embodies the substance of many of the important provisions of the U.C.C. 
and is generally consistent with its approach and methods.”’'® 

Part I of the Convention deals with the rules that determine whether or 
not a particular sales contract is governed by the Convention. Article 1 sets 
forth the basic provisions. The Convention applies to a sale between parties 
whose places of business are in different states when those different states 
are parties to the Convention or “‘the rules of private international law lead 
to the application of the law of a Party to the Convention.” However, Article 
95 permits any state, at the time it becomes a party, to declare that it will 
not be bound by the latter clause. The United States made such a declaration 
when depositing its instrument of ratification; hence, the Convention is only 
applicable under U.S. law when the parties to the sale have their respective 
places of business in different contracting states. 

There are a number of specific exemptions from Convention coverage 
in Article 2, the most sweeping of which may be the exclusion of consumer 
sales. Another important limitation is the exclusion in Article 5 of seller’s 
liability for death or personal injury “caused by the goods in any form.” 
The purpose of the exclusion is to ea issues of personal liability to appli- 
cable national law. 


‘* Report of the Secretary-General on the International Sale of Goods, [1966-1970] 1 UN- 
CITRAL Y.B. 159 et seg. 
t5 J. HONNOLD, supra note 13, at 54-56. 16 §. TREATY Doc. 9, supra note 1, at VI. 
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In the drafting of the Sales Convention, one of the most important gov- 
erning principles was that of the autonomy of the parties to the sales contracts. 
The freedom of the buyer and the seller to write an international sales 
contract without being prevented by mandatory treaty provisions is as broad 
as that enjoyed by a seller and a buyer with respect to a contract under 
Article II of the Uniform Commercial Code.” Article 6 states: “The Parties 
may exclude the application of the Convention or, subject to Article 12, 
derogate from or vary the effect of any of its provisions.” 

The limitation in Article 6 to the effect that the right to exclude is itself 
subject to an exclusion is a consequence of the provision in Article 11 that 
“[a] contract of sale need not be concluded in or evidenced by writing and 
is not subject to any other requirement as to form.” This forward-looking 
provision is qualified by Article 12, which says that any clause in the Con- 
vention permitting sales contracts to be made in a form other than written, 
does not apply when any contract party has his place of business in a con- 
tracting state that has made a declaration under Article 96. The immutable 
character of the rule is stressed by the following clause: “The parties may 
not derogate from or vary the effect of this article.” 

Article 96 provides that any state whose legislation requires sales contracts 
to be in writing may make a declaration that any specifically named provisions 
of the Convention permitting a sales contract to be made other than in 
writing do not apply when any party to the contract has his place of business 
in that state. At this point, some curiosity as to whose ox is being gored 
. seems warranted. The answer is that the Soviet Union has very strict laws 
requiring that its foreign trade contracts be in writing. The somewhat com- 
plicated set of treaty provisions represents the compromise that was reached 
to ensure that the sales contract will not be enforceable if Soviet trade ne- 
gotiators do not abide by their internal legislation, and that the principle of 
the autonomy of the contract parties is still maintained as fully as possible. 

The provision governing the status of custom and usage under the Con- 
vention is a further example of the importance given to the intent of the 
parties. Article 9 provides that the parties “are bound by any usage to which 
they have agreed and by any practice which they have established between 
themselves.” Moreover, unless the parties agree otherwise, the contract is 
made subject to any usage that in international trade is “widely known to, 
and regularly observed by, parties to contracts of the type involved in the 
particular trade concerned.” 

Part II of the Convention is a relatively short section of 11 articles that 
deals with the formation of the sales contract. Part III contains the bulk of 
the treaty, Articles 25-88, covering the sale of goods. Of interest is Article 
92, a final clause that permits a staté at the time it becomes a party to declare 
that it is not bound by part II or part III of the Convention. This is a 
memento of the two treaties, ULIS and ULF, that resulted from the 1964 
conference and seems to be intended to make it somewhat easier for states 


1 Winship, New Rules for International Sales, 68 A.B.A.J. 1232 (1982). 
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party to one or both of the 1964 Conventions to keep one of them in force 
and, at the same time, be a party to the 1980 Sales Convention. 

Formation of the Sales Contract. There are four articles dealing with the 
role of the offer in making a sales contract. Article 14 provides, inter alta, 
that an offer must be made to one or more specific persons, must be sufh- 
ciently definite and must establish the offeror’s intent to be bound in case 
of acceptance. Sufficiently definite is defined as a proposal that indicates the 
goods to be sold “and expressly or implicitly fixes or makes provision for 
determining the quality and the price.” The often troublesome question of 
catalogs and circulars is sought to be solved by treating them as an invitation 
to make offers unless ‘“‘the contrary is clearly indicated.” 

The UNCITRAL drafters encountered various problems involving cases _. 
in which provision was not made as to price, a question that also caused 
difficulties at the 1980 Vienna Sales Conference. The solution adopted was 
to incorporate an article (55) into part III to the effect that when the criterion 
regarding price in Article 14 is not met, “the parties are considered, in the 
absence of any indication to the contrary, to have implicitly made reference 
to the price generally charged at the time of the conclusion of the contract 
for such goods sold under comparable circumstances in the trade concerned.” 
This solution may seem to be rather sweeping. However, section 2 of the 
Uniform Commercial Code solves the problem in a formulation that is even 
more tolerant of the contract parties. It provides that if the parties so intend, 
“they can conclude a contract for sale even if the price is not settled.””*® 

The remaining articles in the Sales Convention regarding offers take up 
their withdrawal, revocation and rejection. 

The basic rule regarding an acceptance, as set forth in Article 18, para- 
graph 1, is uncomplicated: “A statement made by or other conduct of the 
offeror indicating assent to an offer is an acceptance.” Under paragraph 2, 
an acceptance completes a contract ‘‘at the moment the indication of assent 
reaches the offeror.” !? Paragraph 3 then deals with when an acceptance in 
the form of an act, such as the shipment of goods or payment of the price, 
takes effect. In this case, the effective moment is when the act is performed. 

The remaining articles in this part take up such matters as acceptance 
with modifications, late acceptances and withdrawal of acceptance. 

Sale of Goods. A major aim of UNCITRAL in drafting the Sales Convention 
was to produce a code for the international sale of goods that would deal 
with world trade as it is actually carried on and to express its provisions in 
language that describes the physical process of a sale rather than relies on 
abstract relationships. Part III of the Sales Convention, dealing as it does 


18 U.C.C. §2-305 (1978). 

1 Under the U.C.C. §2-206, the performance of an act may be supposed to constitute an 
acceptance. However, in such a case the acceptor must take steps to ensure that the other party 
is informed of the acceptance. The Sales Convention provides instead that the act of acceptance 
may be performed “without notice to the offeror” (Art. 18(3)). This requirement has to be 
read in light of Article 24, which lays down a general rule as to when any declaration of 
intention reaches the addressee. 
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with the sales transaction itself, is where this effort succeeds or fails. Part 
III consists of 63 articles divided into five chapters. 

The initial chapter contains a number of general provisions. The first of 
these, Article 25, defines “fundamental breach,” the prerequisite for avoid- 
ance of a sales contract. Such a breach is characterized as one that “results 
in such detriment to the other party as substantially to deprive him of what 
he is entitled to expect under the contract.’”*° The similitude between the 
Uniform Commercial Code and the Sales Convention is illustrated in this 
instance by section 2-608 of the Code, which permits a buyer of goods who 
has accepted them to reject them if nonconformity “‘substantially impairs 
their value.”?! Although the Code and the Convention take off from quite 
different starting points in dealing with this problem, the terminus turns 
out to be “substantially” the same. 

Some differing legal positions dealing with the same problem could not 
be harmonized because the differences went too deep. For example, the 
remedy of specific performance is generally available in civil law countries 
for sales transactions and is not generally available in common law countries. 
At the conference, the former stood firm on retaining the remedy and the 
latter in opposing its adoption. Agreement to disagree proved to be the only 
solution. Article 46(1) of the Convention thus provides that the “buyer may 
require performance by the seller of his obligations. ” Article 62 says, slightly 
more specifically: ““The seller may require the buyer to pay the price, take 
delivery or perform his other obligations . RA 

The foregoing articles, however, are subjéct to this exclusion clause in 
Article 28: “If, in accordance with the provisions of this Convention, one 
party is entitled to require performance of any obligation by the other party, | 
a court is not bound to enter a judgement for specific performance unless 
the court would do so under its own law in respect of similar contracts of 
sale not governed by this Convention.’’** It may be uncertain whether com- 
mon law courts around the world will view Article 28 as requiring application 
of the law of the forum in barring resort to specific performance. Use of 
the negative “is not bound to enter a judgement” appears to leave a con- 
siderable degree of discretion vested in the judiciary. - 

A complicating factor in dealing with the sales contract was that ULIS 
supplied a starting point for much of the drafting by the UNCITRAL work- 
ing group. In numerous aspects, the availability of solutions taken from 
ULIS was a substantial plus in drafting the Sales Convention. In others, the 
weaknesses that had led the United States to oppose adoption of ULIS re- 
quired that new formulas be found. An illustration is elimination of the 
concept of “deliverance,” which had been the source of much dispute in 
the development of ULIS. Among other failings, the content of the word 
could not be expressed in English. In Article 31 of the Sales Convention, 
the resolution was to provide that the seller’s obligation to deliver the goods 


20 See J. HONNOLD, supra note 13, at 316. 2%! Compare U.C.C. §2-612 (1978). 
22 U.C.C. §2-608 (1978). 
3 Article 46(2) contains additional limitations on resort to specific performance. 
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under a contract that requires their carriage, but does not specify a place 
of delivery, consists ‘‘in handing the goods over to the first carrier for trans- 
mission to the buyer.’’** 

Using the physical fact of turning over the goods instead of the concept 
“deliverance” led to general agreement on a series of articles dealing with 
the buyer’s right to reject goods and the seller’s right to refuse to turn the 
goods over.” 
~ As noted above, the Sales Convention is not a counterpart of chapter 2 
of the Uniform Commercial Code although numerous Convention articles 
reflect the influence of the U.C.C. The common lawyer will encounter a 
number of rules in the Convention taken from other legal systems that are 
likely to be new to him. The Nachfrist principle of German law, for example, 
was incorporated in the Convention in a modified form to permit a buyer 
to fix a reasonable period of.time after nondelivery of goods for the seller 
to make delivery. If the seller fails to comply, the buyer may avoid the 
contract without the need to establish that the nondelivery was a “‘funda- 
mental’’ breach under Articles 47 and 49. The seller is accorded the same 
remedy with regard to the buyer’s failure “to pay the price or take delivery 
of the goods” in Articles 63 and 64.*° Despite its novelty for common lawyers, 
this remedy is a useful device and may aid in converting incipient lawsuits 
into peaceful settlements. 

This brief glance at a few of the interesting aspects of the provisions on 
the sales contract does not permit any profound judgment on the merits of 
the agreement. However, it should illustrate the pains that were taken to 
produce a body of commercial law capable of being applied throughout the 
world in a unitary fashion. The framework of the law for world use has been 
put into place. International lawyers everywhere should find its development 
a worthwhile pursuit. 


Child Abduction 


The Hague Conference on Private International Law meets in plenary 
session every fourth year to consider and, usually, to approve for ratification 
by member states conventions that have been drafted by expert groups in 
the preceding quadrennium. At its session in 1980, a treaty that offers a 
useful solution to a very vexatious problem was put into final form: the 
Convention on the Civil Aspects of International Child Abduction. Quarrels 
between divorced or separated parents.over the custody of children have 
` all too often led to kidnapping by the parent who was not awarded custody. 
Within the United States the situation was sufficiently grave to bring about 


*4 With respect to risk of loss, Article 67(1) of the Sales Convention provides: “If the contract 
of sale involves carriage of the goods and the seller is not bound to hand them over at a 
particular place, the risk passes to the buyer when the goods are handed over to the first carrier 
for transmission to the buyer. . . .”” The U.C.C. rule is very close to that of the Convention. 
The risk of loss passes to the buyer when the goods are duly delivered to the carrier even 
though the shipment is under reservation. U.C.C. §2-505 (1978). 

25 J. HONNOLD, supra note 13, at 181 et seq. 

26 Td. at 287-91. 
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the adoption of the Uniform Child Custody Jurisdiction Act by every one 
of the 50 states.?’ 

When a child is carried off to a foreign country, the custodial parent faces 
great obstacles in seeking the child’s return because only rudimentary in- 
ternational procedures have been set up to assist in reestablishing custody 
and there is no international law requiring return except generalities based 
upon conflict of laws and comity.” Many such removals are made to countries 
where the abducting parent has citizenship while the custodial parent does 
not. The potent appeal of nationality may well influence a local court’s de- 
cision that the child should remain with the abducting parent.”° 

The Preamble to the Convention states that ‘‘the interests of children are 
of paramount importance in matters relating to their custody.” The operative 
provisions are largely based upon the principle that the interests of abducted 
children are best served by returning them as quickly as possible to their 
customary environment. 

The Convention is brought into operation when a child is removed to or 
retained in a contracting state in breach of rights of custody legally established 
in another contracting state where the child habitually resided immediately 
prior to the removal or retention. If proceedings for the child’s return are 
brought before a judicial or administrative authority of the state where the 
child is held within 1 year of the date of removal or detention, the concerned 
authority “should order the return of the child forthwith.” If the proceedings 
are commenced after a year, the authority must also order the child returned 
unless it is established that the child 1s settled in the new environment (Articles 
3 and 12). 

The importance attached by the Convention to returning children to 
their customary environment with the least possible delay is stressed sharply 
in these provisions. These central requirements are buttressed by a series 
of supporting measures. Article 2 requires contracting states to “use the 
most expeditious procedures available” in implementing the Convention. 
Article 11 calls upon all judicial and administrative authorities of contracting 
states to “‘act expeditiously” in return proceedings. Article 14 authorizes 


27 NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Law, UNIFORM CHILD 
CUSTODY ACT, HANDBOOK 194-218 (1968). 

*8 In preparing for the 1980 (18th) meeting, the Hague Conference sent out a questionnaire 
to all member states and numerous other addressees seeking information on a wide range of 
issues raised by childnapping. The answers served in large part as the basis for the conclusions 
upon which the final draft of the Convention was based. Cf. 3 CONFERENCE DE LA HAYE DE 
DROIT INTERNATIONAL PRIVÉ, ACTES ET DOCUMENTS DE LA QUATORZIEME SESSION, CHILD AB- 
DUCTION 9 et seq. (1982) [hereinafter ACTES ET DOCUMENTS]. 

2 Id. at 413. The Conference rapporteur for the subject, Professor Elisa Pérez-Vera, in her . 

‘report described the legal difficulties presented in the absence of a convention as follows: 


15. To conclude, it can fairly be stated that the problem with which the Convention 
deals. . . derives all of its legal importance from the possibility of individuals establishing 
legal and jurisdictional links which are more or less artificial. In fact, resorting to this 
expedient an individual can change the applicable law and obtain a judicial decision fa- 
vorable to him. 


Pérez-Vera Report, id. at 426, 429. 
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courts and authorities of the requested state to take direct notice of the law 
of and decisions in the state of habitual residence of the child. Article 16 
stays the judicial and other authorities of the requested state from making 
any determination on the merits of rights of custody until a decision is reached 
that the child is not to be returned under the Convention or the time limits 
under the Convention for the custodial parent to file an application for 
return are not met. 

Although the scope of action that may be taken by the judicial or other 
competent authority of a state party to the Convention (hereinafter com- 
petent authority) 1s limited, there are a number of important aspects subject 
to its decision. Thus, the competent authority decides where the child is 
habitually resident or if the child has been wrongfully removed from or 
retained away from that habitual residence (Articles 3 and 4).°° Article 13 
provides that the competent authority is not bound to order the return of 
the child if the custodial parent was not exercising custody rights when the 
child was removed or retained or if that parent had agreed to the removal 
or retention (Article 13(a)). Then comes a most important exception: 
“b there is a grave risk that his or her return would expose the child to 
physical or psychological harm or otherwise place the child in an intolerable 
situation.” This article also permits the competent authority to rule against 
the return of a child who is mature enough to have his or her views taken 
into account and who objects to being returned.*? 

In addition, Article 20 provides for refusing to return the child if “this 
would not be permitted by the fundamental principles of the requested State 
relating to the protection of human rights and fundamental freedoms.” This 
is the type of text that many of the drafters at the Convention sought to 
avoid because of imprecisions involved in its application. As is often the case 
where such a clause appears, Article 20 is a compromise that was adopted 
to deal with the views of those who believed that the Convention should 
include a public policy clause. At the conference a number of formulas were 
put forward along the lines of barring returns that “would be manifestly 
incompatible with the fundamental principles of the law relating to the family 
and children in the state addressed.” These were narrowly rejected and 
Article 20 accepted as offering a reasonable resolution of a divisive issue.** 

When an international abduction occurs, the custodial parent is usually 
at a loss how to go about finding the child and what to do if the child is 
located. Most attorneys in the United States would be only a little more 
knowledgeable. Since the interest of the child makes speed of the essence, 
the Convention requires each contracting state to designate a central au- 
thority that will be available both to assist in the transmission of requests 


*° Habitual residence is a term that is used widely in private international law in place of such 
terms as domicile. The rationale is that habitual residence may be established as a matter of fact, 
while domicile, for example, has legal connotations that complicate its use. An example of use 
in international trade law can be found in Article 10 of the International Sales Convention. 

*! Both age and extent of maturity are to be taken into account. In the Convention, it should 
be noted, 16 years is the age of cutoff for application of the Convention (Article 4). 

32? Pérez-Vera Report, supra note 29, at 434-35. 
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from local parents for assistance from the central authorities of other parties 
and to render a broad range of assistance in dealing with requests from other 
central authorities and from foreign custodial parents. These activities in- 
clude seeking to discover where the child is, promoting the voluntary return 
of the child, assisting in obtaining legal advice, and initiating or facilitating 
the institution of legal proceedings (Articles 6 and 7). 

Anyone seeking the return of a child who has been wrongfully removed 
or retained may seek assistance by applying to the state of the child’s habit- 
ual residence or the central authority of any other contracting state. Arti- 
cle 8 lists the information that the application must contain and the docu- 
ments that must accompany it. The 1980 session of the Hague Conference 
recommended to states party to the Convention the use of an application 
form which, if it is properly completed and supported by the requisite doc- 
uments, establishes the basis for the competent authority to order the return 
of the child.*° 

The central authorities are also given the task under Article 21 of co- 
operating “to promote the peaceful enjoyment of access rights and the 
fulfilment of any conditions to which the exercise of those rights may be 
subject.” They are empowered to begin or to join in the institution of pro- 
ceedings regarding these matters. However, there are no specific provisions 
regarding what action should be taken to achieve these ends.** 

It is clear from the Convention that the central authority is the essential 
element in securing the return of the child with the greatest celerity. It is 
also clear that cooperation, both among the central authorities and, in any 
particular case, between the central authority of the contracting state where 
the child habitually resides and the central authority of the contracting state 
where the child is retained is of the utmost importance.”° 

It seems desirable for most applications to be made to the central author- 
ity of the state where the child is being held through the central authority 
of the state of habitual residence of the child. There are a number of rea- 
sons for adopting this course. Among these, the 1-year requirement from the 
date of the removal or retention to the filing of an application may be para- 
mount. Failure to file a timely application with the competent authority of 
the state where the child is held forfeits the automaticity of the obligation to 
return the child and permits the introduction of the defense that the child 
“is now settled in its new environment.” Prudence dictates recourse to the 
channels with the greatest experience in handling applications for the return 
of children. 

The Abduction Convention is sufficiently self-contained to be self-exe- 
cuting. However, the Advisory Committee and the working group on child 


33 3 ACTES ET DOCUMENTS, supra note 28, at 423-24. 

*4 There is, of course, an inherent conflict between the exercise of custodial rights and the 
exercise of access rights because of the opportunity that the access right affords for retention 
ofa child. The problem is highlighted in the rapporteur’s commentary: “Above all, it must be 
recognized that the Convention does not seek to regulate access rights in an exhaustive manner, 
this would undoubtedly go beyond the scope of the Convention’s objective.” Pérez-Vera Report, 
supra note 29, at 465. 

55 4 ACTES ET DOCUMENTS, supra note 28, at 416. 
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abduction considered that implementation of the Convention would be con- 
siderably less complicated and more efficient if statutory provision were made 
for certain aspects of the required operations. Proposed legislation has 
therefore been submitted to Congress; upon enactment, it will be known as 
the International Child Abduction Act.*® 

Aspects of the Act that merit mention include section 102(b), which pro- 
vides for concurrent jurisdiction in United States district courts and state 
courts over actions arising under the Convention and the Act. The venue 
provision, section 102(c), authorizes the filing of such an action “in any 
competent court within the jurisdiction of which a child is located at the 
time the petition is filed.””*’ Under the Act, the petitioner for the return of 
a child must prove by a preponderance of evidence that the child has been 
wrongfully removed or retained, while the person opposing return must 
establish by clear and convincing evidence that one of the exceptions in 
Article 13 of the Convention is applicable. A full faith and credit requirement 
is found tm section 102 of the Act. A vital component of the Act, section 
107, gives the central authority wide power to collect and disseminate in- 
formation for purposes related to the Convention. 

It is hoped that the legislation will be enacted speedily, and thus permit 
ratification to take place during 1987. Eight countries are now party to the 
Convention: Australia, Canada,’ France, Hungary, Luxembourg, Portugal, 
Switzerland and the United Kingdom. The addition of the United States to 
this group is certain to have a favorable effect upon a number of states that 
have indicated a serious intention to ratify. 


Organization of American States Treaties 


The Latin American states strongly incline toward a regional approach 
to international law. In public international law such distinct doctrines as 
diplomatic asylum and uti possidetis are illustrative of the inclination to par- 
ticularity. In private international law the tendency is to favor regional trea- 
ties. Thus, while Argentina and Venezuela are both members of the Hague 
Conference, neither has become party to any of the Conference conventions. 
Instead, the practice has been to adopt analogues to existing conventions 
within the context of the Organization of American States. 

Three inter-American conferences on private international law have been 
held and a fourth is being planned. At the first meeting in 1975, the Inter- 
American Convention on Commercial Arbitration was adopted.*® This 
treaty, in its major aspects, is a parallel of the UN Arbitration Convention 


36 P, Pfund, Address to International Bar Association 8—9 {New York, Sept. 17, 1986). 

37 See Letter of Submittal from Secretary of State Shultz, S. Treaty Doc. 11, supra note 2, 
at 6. 

%8 Canada ratified the Convention subject to a reservation made pursuant to Article 40 that 
permits a state having two or more territorial units in which different systems are applicable in 
respect of matters dealt with in the Convention to declare that the Convention will apply to 
all, one or more of its territorial units. The Convention applies to all Canadian territory except . 
the Northwest Territory. 

39 See note 3 supra. 


r 
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and a dispassionate observer might be inclined to wonder why side a of 
the UN Convention would not have sufficed. 

Because of the parallelism, not too much need be said about the content 
of the Inter-American Convention. However, in testifying before the Senate 
Foreign Relations Committee in support of the Inter-American Convention 
on June 11, 1986, Michael F. Hoellering, General Counsel of the American 
Arbitration Association, pointed out a difference between the two Conven- 
tions that merits note. The UN Convention (Article II(3)) specifically provides 
that a court shall refer parties to an arbitral agreement to arbitration if the 
agreement meets the requirements of the Convention.*° Article 1 of the 
OAS Convention, however, provides that an agreement to submit to arbitral 
decision any differences that may arise or have arisen between the parties 
with respect to a commercial transaction is valid. ‘The difference does not 
have any substantive effect. Article 1 of the OAS Convention “‘negates any 
law or doctrine that future dispute arbitration agreements are void, or that, 
to be enforceable, a valid arbitration agreement requires another agreement 
of the parties defining the dispute after it has arisen.” 4’ 

Another variant feature in the OAS Convention is that an arbitration will 
be conducted in accordance with the rules of procedure of the Inter-American 
Commercial Arbitration Commission unless the parties expressly agree oth- 
erwise (Article 3). In its report the Senate Foreign Relations Committee noted 
that neither the UN Convention nor the Federal Arbitration Act contained 
a similar provision but added that the “specification of ‘back up’ rules provides 
a desirable certainty and uniformity in the application of this Convention.’”** 

The Inter-American Commercial Arbitration Commission is a private or- 
ganization that was founded in 1934 and has had close ties with the Organ- 
ization of American States and its predecessor, the Pan American. Union. 
Because of the commission’s private nature, the Foreign Relations Committee 
recommended in its report on the treaty that any future changes made in 
the rules of procedure of the Arbitration Commission be submitted to review 
by the United States Government.** This proposal is to be taken care of by 
inclusion in the legislation implementing the Convention of a section 306(a), 
which states first that the rules of procedure concerned are the rules prom- 
ulgated by the commission on January 1, 1978. Section 306(b) then provides 
that if these rules are modified or amended, the Secretary of State ‘‘may 
prescribe that such modifications or amendments shall be effective for the 
purpose of this Chapter.’’** Thus, the Secretary of State has the discretion 
to approve or not to approve modifications or amendments and the ratifi- 
cation of the United States will be accompanied by a reservation that makes 
this clear. 


4 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done June 
10, 1958, 21 UST 2517, TIAS No. 6997, 330 UNTS 3. 

^1 Statement of Michael F. Hoellering before the Senate Comm. on Foreign Relations 2 
(June 11, 1986). 

#2 S. EXEC. REP. No. 21, 99th Cong., 2d Sess. 2 (1986). 

43 Jd, 14 S. 1828, 99th Cong., Ist Sess. 4 (1985). 
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The implementing legislation of the Convention will be chapter 3 of title 
9, United States Code. The chapter will parallel chapter 2 of title 9, which 
was enacted to implement the United Nations Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards. Thus, section 302 of title 9 
will incorporate sections 202, 203, 204, 205 and 207 of chapter 2. 

The only novel addition in chapter 3 is section 305, which deals with the 
situation that arises when both the Inter-American and the United Nations 
Conventions are applicable in a particular case. Unless the parties to the 
arbitration agreement expressly agree otherwise, the Inter-American Con- 
vention applies if a majority of the parties to the arbitration are citizens of 
a state or states that are party to that Convention and are also members of 
the Organization of American States.*” The intent is for the United States 
to make a reservation that would provide for the application of section 305 
in appropriate cases. 

The Inter-American Convention on Letters Rogatory also had its origin 
in the first Inter-American Specialized Conference on Private International 
Law in Panama City. The United States did not sign the Convention on 
Letters Rogatory because it concluded that certain of the provisions for the 
service of documents raised substantial operational problems. ‘These included 
such matters as the establishment and activities of a central authority in each 
contracting state to deal with requests for service of documents, the use of 
standard forms, simplification of requirements for authentication and pro- 
cedures for charges. In an effort to solve these and other problems, the 
United States proposed adoption of a protocol to the Convention at the 
Second Inter-American Specialized Conference on Private International Law 
held at Montevideo in 1979. The proposals put forward by the United States 
were, in the main, adopted by the conference; as a result, in its final form, 
the Convention in conjunction with the Protocol is much like the Hague 
Service Convention.*° 

Under the Convention as it now stands, Article 2 permits the use of letters 
rogatory not only for the service of judicial documents and procedural acts 
but also for ‘‘the taking of evidence and the obtaining of information abroad 
unless a reservation is made in this respect.’”’*” At the same time, the Panama 
City Conference was adopting the Inter-American Convention on the Taking 
of Evidence Abroad. This Convention was to a certain extent patterned on 
the Hague Convention on Taking of Evidence Abroad.** But it, too, strayed 
in a number of important respects from the Hague model. The United 
States proposed a protocol to the Inter-American Evidence Convention to 
eliminate or reduce the weaknesses in that Convention. Agreement on the 
Protocol was reached at the Third Inter-American Specialized Conference 
held in La Paz in May 1984. 


45 Td. at 3. 

48 Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or 
Commercial Matters, dene Nov. 15, 1965, 20 UST 361, TIAS No. 6638, 658 UNTS 163. 

47 Letter of Transmittal from Secretary of State Shultz, S. TREATY Doc. 27, supra note 4, 
at IH et seq. 

48 Done Mar. 18, 1970, 23 UST 2555, TIAS No. 7444, 847 UNTS 231. 
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In the view of the United States, the relationship among the various inter- 
American conventions and protocols was sufficiently complicated without 
setting up channels under two treaties through which the same evidence 
` might be sought. Accordingly, the Senate approved the Letters Rogatory 
Convention with a reservation that “‘the taking of evidence shall be excluded 
from the rights, obligations and operations of the Convention between the 
United States and another State Party.’’*° 

Again following the precedent of the Hague Service Convention, the 
Letters Rogatory Convention will not be considered to require implementing 
legislation. Further along the same lines, the intent is to have the Department 
of Justice act as the central authority for the United States under the Con- 
vention and Protocol.”° 

The reasons for the substantial reliance upon the Hague Conference 
background in formulating the Inter-American Service Convention and its 
Protocol are summed up in the letter of submittal of the Inter-American 
Convention to the President: “The Hague Service Convention has eliminated 
much of the time, effort and expense previously required in executing re- 
quests for service of judicial documents among the States which are parties 
to it.””! 

There are now 24 states party to the Hague Service Convention. The 
Department of Justice, which, as previously noted, serves as the central au- 
thority for the United States, processed over four thousand requests for 
assistance under the Convention in 1983 alone. The Inter-American Service 
Convention with the Protocol will provide the same range of benefits that 
the Hague Convention has secured. 


Waiting in the Wings 


In view of the limited resources available in the Department of State for 
coping with private international law activities, the amount of work churned 
up by the four new Conventions seems to be more than enough to fill up 
the next 3 or 4 years. Nevertheless, there are a number of candidates that 
will be vying for attention during that period. A few of the more promising 
of these should be mentioned. 

First, on the basis at least.of age, is the 1973 Washington Convention on 
the Form of the International Will, which was produced at the first private 
law conference hosted by the United States. This useful treaty, which was 
prepared under the auspices of UNIDROIT, provides a will-making pro- 
cedure that ensures the formal validity of a will in all the states party to the 
Convention. It is currently pending in the Senate for advice and consent to 
ratification.*” 


49 Letter of Transmittal, supra note 47, at XIII; see also p. V. 

50 S, Exec. Rep. No. 21, supra note 42. 

5! Letter of Transmittal, supra note 47, at III. 

52? Convention Providing a Uniform Law on the Form of a Uniform Will, S. TREATy Doc. 
No. 29, 99th Cong., 2d Sess. (1986). For a discussion of the Convention, see Kearney, The 
International Wills Convention, 18 INT'L LAw. 613 (1984). 
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The Hague Convention on the Law Applicable to Trusts and on Their 
Recognition is a relatively late arrival, having been adopted at the 15th 
session of the Hague Conference in 1984. The purpose of this treaty is to 
assist civil law countries in dealing with problems arising within their juris- 
dictions that relate to common law trusts, an institution not known in the 
civil law. 

Another recent Hague Conference Convention is the 1985 Convention 
on the Law Applicable to Contracts for the International Sale of Goods. 
The Convention is designed to unify the choice-of-law rules applying to 
contracts for the international sale of goods in light of the UN Convention 
on Contracts for the International Sale of Goods. 

A longer list could be prepared of worthy candidates for ratification but, 
as of now, the foregoing seem the likely prospects. Let us hope they come 
into force without undue delay. 


RICHARD D. KEARNEY* 


THE UNITED NATIONS LEGISLATES TO LIMIT ITS LIABILITY 


By now everyone in the United States, certainly every lawyer, must be 
conscious of the tort liability crisis and the consequent liability insurance 
crisis. Private individuals, businesses, not-for-profit enterprises and even 
governmental units, from school boards to the federal Government, are 
finding that the damages they have to pay or their insurance costs are sky- 
rocketing, sometimes catastrophically or even cripplingly; as a result, worth- 
while events must be canceled and valuable facilities are idled. Although it 
may be thought that these mundane concerns cannot affect an international 
organization—even one, like the United Nations, based in the United 
States—that surely it can shelter itself with its immunity, this unfortunately 
is not so. Although the United Nations, like other intergovernmental or- 
ganizations, does enjoy full jurisdictional immunity, based generally upon 
its Charter but more specifically on international treaties and even national 
legislation, there. is somewhat less to this protection than meets the unin- 
formed eye. Since their member states expect the organizations they establish 
to be good international citizens, they have prohibited them from hiding 
behind their functional immunity for the purpose of evading either contract- 
or tort-related responsibilities. Indeed, they may only use their immunity in 
order to avoid litigation in a national court or some other inappropriate 
forum; but if they cannot resolve a dispute, for example with a tort claimant, 
they must offer some other suitable means of settling the matter, such as by 
arbitration.’ 


* Ambassador Kearney has served as a member of the Secretary of State’s Advisory Committee 
on Private International Law from its inception on Mar. 9, 1964 to the present; he served as 
its Chairman from 1965 to 1979. 

! See secs. 2, 20-21, 23 and especially 29 of the Convention on the Privileges and Immunities 
of the United Nations, entered into force Sept. 17, 1946, 21 UST 1418, TIAS No. 6900, 1 
UNTS 16 (entered into force for the United States Apr. 29, 1970). Incidentally, there is no 
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The United Nations—which, inter alia, ts a large multinational enterprise, 
operating in well over a hundred countries and carrying out many types of 
transactions involving money or goods valued at some billions of dollars and 
employing tens of thousands of staff members, plus a multitude of contrac- 
tors—has therefore had to protect itself against many different forms of 
liability. Though sometimes it can secure hold-harmless commitments from 
governments or contractors, and occasionally it self-insures, for the most 
part it does what most prudent businesses do: it contracts for insurance, in 
the regular commercia] market. By doing so, it obtains not only the usual 
financial protection, but also a potential legal surrogate that can resolve by 
negotiation or, if necessary, in a court action claims that would otherwise 
be brought directly against the Organization. Among the many policies that 
the United Nations has thus contracted for, some on a worldwide basis and 
others locally, are those covering the Organization’s third-party liability at 
its headquarters in New York. Until recently, it had no difficulty doing so: 
for annual premiums of some $40,000, coverage of $3 million was secured. 
In an average year, payments had to be made on two or three claims, with 
the annual total ranging from nothing at all to $55,400, and averaging some 
$16,000.? Only rarely did a claim have to be litigated. 

Although the United Nations has thus, fortunately, not yet been victimized 
by any outrageous judgment or even serious claim, it has been battered— 
like almost everyone else in the United States—-by a spectacular rise in the 
liability insurance premiums relating to its headquarters. As the Secretary- ` 
General reported to the General Assembly last year, the premiums increased 
from $42,400 in 1984 to $291,200 in 1985, and were threatening to rise 
to $455,000 in 1987—even though as of 1985 the policies were subject to 
a $50,000 deduction per claim. Taking into account the depleted state of 
the Organization’s treasury (mostly consequent on continued withholdings 
of assessed contributions by the “largest contributor’’’), the Secretary-Gen- 
eral recommended both a move to total or partial self-insurance* and the 
adoption of a “Headquarters Regulation” limiting the damages that could 
be assessed in respect of acts occurring within the headquarters district.” 





similar requirement in sec, 2(b) of the 1945 International Organizations Immunities Act, Pub. 
L. No. 79-291, 59 Stat. 669 (22 U.S.C. §288a(b)), the principal statutory source of the Organ- 
ization’s jurisdictional immunity in the United States, though under sec. 1 of the Act the President 
could revoke the designation of an organization that is considered to be abusing its immunity. 

? Report of the Secretary-General on the Programme Budget for the Biennium 1986-1987: 
Revised estimates under section 28K, Miscellaneous expenses (general insurance), UN Doc. 
A/C.5/41/11, paras. 5, 7 and 13 (1986) [hereinafter Report]. The insurance and the claims 
here mentioned do not include those of staff members of the United Nations, who are covered 
by an internal, self-insured workmen's compensation scheme: Rules Governing Compensation 
in the Event of Death, Injury or Illness Attributable to the Performance of Official Duties on 
Behalf of the United Nations, UN Doc. ST /SGB/Staff Rules/ Appendix D/Rev.1 (1966) and 
Amend.1 (1976). 

3 See Nelson, International Law and U.S. Withholding of Payments to International Organizations, 
80 AJIL 973 (1986). 

4 Report, supra note 2, paras. 8-16. 5 Id., paras. 25-28 and Annex. 
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While the former proposal is readily comprehensible, the latter evidently 
requires some explanation. How can the United Nations limit the assessment 
of liability, both against itself and especially against others? Was it proposing 
to rely on its general immunity from suit for the purpose of restraining 
potential tort claimants—and thus to hedge the principle of responsibility 
referred to above? The answer to these queries lies in the Headquarters 
Agreement concluded in 1947 between the United States and the United 
Nations.’ Section 7(b) of that Agreement specifies that “except as otherwise 
provided. . . the federal, state and local law of the United States shall apply 
within the headquarters district.”” Section 8 then sets out an “otherwise” 
proviso by empowering the United Nations “to make regulations, operative 
within the headquarters district, for the purpose of establishing therein con- 
ditions in all respects necessary for the full execution of its functions” and 
adding that “[nJo federal, state or local law or regulation of the United 
States which is inconsistent with a regulation of the United Nations autho- 
rized by this section shall, to the extent of such inconsistency, be applicable 
within the headquarters district.” A method of settling disputes about the 
propriety and effect of such UN regulations is also provided, but pending 
such settlement a challenged regulation applies. 

In 1950 the General Assembly adopted a resolution specifying that the 
adoption of such headquarters regulations would normally require a proposal 
by the Secretary-General to be approved by the Assembly; but it also au- 
thorized him to give immediate effect to regulations when he considered 
this necessary.’ In 1951 the Secretary-General made use of this authority 
to adopt Regulation No. 1 establishing the United Nations’ own “social 
security system” as the one exclusively applicable to staff members. That 
regulation was confirmed by the General Assembly in 1952, at the same 
time that it approved Regulations Nos. 2 and 3, which permitted the Sec- 
retary-General to establish, respectively, the qualifications and requirements 
for the performance of professional and other special occupational services 
(e.g., medical and legal) within the headquarters district, and the times and 
hours of operation of any services and facilities or retail establishments within 
the district.? Thereafter, no further regulations were proposed or adopted 
until the 1986 proposal regarding liability limits. 

After preliminarily examining the Secretary-General’s proposal,” the 


8 Agreement between the United Nations and the United States of America regarding the 
Headquarters of the United Nations, June 26, 1947, 61 Stat. 3416, TIAS No. 1676, 11 
UNTS 11. 

7 The “headquarters district” is defined in sec. 1(a) and in Annex 1 to the Headquarters 
Agreement, and has been expanded to include some additional buildings by a Supplemental 
Agreement regarding the Headquarters of the United Nations, Feb. 9, 1966, 17 UST 74, 
TIAS No. 5961, 554 UNTS 308, as amended Dec. 8, 1966, 17 UST 2319, TIAS No. 6176, 
581 UNTS 262; by a Second Supplemental Agreement, Aug. 28, 1969, 20 UST 2810, TIAS 
No. 6750, 687 UNTS 408; and by a Third Supplemental Agreement, Dec. 10, 1980, 32 UST 
4414, TIAS No. 9955. Even so, not all the premises at present used by the Organization in 
New York are yet included in the headquarters district. 

? GA Res. 481 (V) (Dec. 12, 1950). ? GA Res. 604 (VI) (Feb. 1, 1952). 

UN Doc. A/C.5/41/SR.24, paras. 17—46 (1986). The Secretary-General’s proposal had 
previously been endorsed by the Advisory Committee on Administrative and Budgetary Ques- 
tions (ACABQ). UN Doc. A/41/7/Add.6, paras. 7 and 12 (1986). 
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Administrative and Budgetary (Fifth) Committee of the General Assembly 
allowed for a period of consultation between the Secretariat and the United 
States Mission. On resuming consideration some days later, the committee 
incorporated some minor changes agreed to during these consultations into 
the proposed regulation and, without taking a vote, recommended it-to the 
plenary of the Assembly.'! The latter then adopted, also without a vote, 
Regulation No. 4, on and with effect from December 11, 1986.'* The reg- 
ulation (whose text is reproduced below) in effect provides that in any tort 
action against the United Nations or against any person acting on its behalf, 
to the extent that the Organization may be required to indemnify such 
person, the damages will be limited as follows: 


(a) economic damages (as specifically defined in the reguh are 
limited, mutatis mutandis, to the amount that a member of a UN com- 
mission, committee or similar body conia receive fora Lservice curga 
death, injury or illness;'* 


(b) compensation for any noneconomic loss (e.g., pn and suffering) 
is limited to $100,000; 


(c) there is no entitlement to punitive or moral damages.'* 


n UN Doc. A/C.5/41/SR.36, paras. 5-9 (1986). Report of the Fifth Committee, UN Doc. 
A/41/954, paras. 22, 24 and 51, and Draft Res. II (1986). 

"UN Doc. A/41/PV.101, at 26 (1986). GA Res. 41/210 (Dec. 11, 1986). 

13 The Rules Governing Compensation to Members of Commissions, Committees or Similar 
‘Bodies in the Event of Death, Injury or IlIness Attributable to Service with the United Nations 
are set out in UN Doc. ST/SGB/103/Rev. 1 (1980). They are based on those for compensating 
staff members for service-incurred injuries (see supra note 2) and are considered relatively 
generous. 

14 The text of Resolution 41/210 is as follows: 


Limitation of damages in respect of acts occurring within the Headquarters district 


The General Assembly, 


Adopts, within the provisions of the Agreement between the United Nations and the 
United States of America regarding the Headquarters of the United Nations, in accordance 
with the provisions of General Assembly resolution 481 (V) of 12 December 1950, and 
for the purpose of placing reasonable limits on the amount of compensation or damages 
payable by the United Nations in respect of acts or omissions occurring within the Head- 
quarters district, the following regulation: 


1. In any tort action or in respect of any tort claim by any person against the United 

- Nations or against any person, including a corporation, acting on behalf of the United 

Nations, to the extent that the United Nations may be required to indemnify such person, 

whether such person is a member of its staff, an expert or a contractor, arising out of any 

act or omission, whether accidental or otherwise, in the Headquarters district, no person 
shall be entitled to: 


(a) Compensation or damages for economic loss, as defined herein, in excess of: 


(i) The limits prescribed for death, injury or illness in the Rules Governing Compensation 
to Members of Commissions, Committees or Similar Bodies in the Event of Death, Injury 
or Illness Attributable to Service with the United Nations applied mutatis mutandis; 

(ii) Reasonable amounts for damaged, destroyed or lost property; 


(6) Compensation or damages in excess of $100,000 for any non-economic loss; 
(c) Any punitive or moral damages. 


1987] CURRENT DEVELOPMENTS 743 


The second limitation was based on one that had been proposed by the 
Departments of Justice and Commerce in respect of suits against the United 
States Government, !* while the third is derived from a long-established pro- 
vision of the Federal Tort Claims Act.’® | 

It should be recognized that the regulation is not designed to limit damages 
for all torts committed in the headquarters district. For example, an injury 
inflicted by one visitor on another or on a national representative, or by a 
staff member (acting in a private capacity) on a contractor, would continue 
to be subject to New York law. Only if the claim is against the United Nations 
itself (whether representing itself or represented by an insurance company) 
or against one of its agents (e.g., a staff member or a contractor) whom the 
United Nations is obliged to indemnify, would the limits in the regulation 
apply. Thus, that instrument is carefully and narrowly restricted, as required 
by section 8 of the Headquarters Agreement, to those situations in which 
the Organization must be able to carry out its functions without being in- 
hibited by the vagaries of the liability jurisprudence of the host state.’” 

The precise elements of these limitations and the coverage under the 
regulation for any reasonable economic losses—which can be shown to be 
quite adequate—are subjects of evident concern to tort lawyers. International 


, 2. As used in this regulation: 


(a) “Economic loss” means the reasonable cost of repairing or replacing property, and, 
in respect of death, injury or illness, any reasonable past, present and estimated future: 


(i) Health care expenses; 

(i) ©. Rehabilitation expenses; 

(iii) Loss of earnings; 

(iv) Loss of financial support; 

(v) Cost of homemaker services; 
(vi) ‘ Transportation expenses; 
(vii) Burial expenses; 

(viii) Legal expenses. 


(b) “Headquarters district” means the district by that name as defined in section -1 of 
the Agreement between the United Nations and the United States of America regarding 
the Headquarters of the United Nations, of 26 June 1947. 

'5 See Dep’t of Justice press release, Apr. 30, 1986, attached to which was, inter alia, a 
proposed F ederal Tort Claims Reform Act of 1986, reported in N.Y. Times, May 1, 1986, at 
B9, col. 1. The proposed act was introduced in the House of Representatives on May 7, 1986, 
as H.R. 477C, 99th Cong., 2d Sess., and the $100,000 limit appeared in §3 as a proposed new 
subsection 28 U.S.C. §2674(d)(1). In spite of initial optimism, the 99th Congress took no action 
on it. 

16 See 28 U.S.C. §2674 (1982). 

17 Even though the headquarters agreements that the United Nations has concluded with 
certain governments concerning particular facilities in other countries contain similar provisions 
enabling the Organization to enact regulations that supersede local law within a defined district, 
the tort liability and third-party insurance conditions in none of these have necessitated the 
enactment of similar regulations pursuant to such agreements. For such provisions, see, e.g., 
secs. 7(b) and 8 of the Agreement of Apr. 13, 1967 between the United Nations and Austria 
regarding the Headquarters of the United Nations Industrial Development Organization, 600 
UNTS 93, and secs. 7(b) and 8 of the Agreement of Mar. 26, 1975 between the United Nations 
and the Republic of Kenya regarding the Headquarters of the United Nations Environment 
Programme, 962 UNTS 89. 
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jurists, however, will be interested in the legal nature and effect of the reg- 
ulation. Here it bears emphasizing that this is not an exercise that relies on 
the Organization’s immunity from suits in American and other national 
courts; rather, it is an exercise in legislation, establishing a particular tort 
regime for the only territory within the United States over which the United 
Nations has—albeit limited—jurisdiction. As such, the regulation should be 
binding on any forum, whether it be a U.S. federal or state court, or the 
court of another country, or an international judicial or arbitral tribunal, 
that is charged with adjudging liability and consequent damages arising out 
of a tort committed within the headquarters district. For example, a U.S. 
court would be bound to apply the limitations by a combination of the general 
conflicts principle that substantive tort liability is controlled by the law of 
the locus of the injury,'® and the court’s obligation to comply with a treaty 
(i.e., the Headquarters Agreement) entered into by the United States.'? An 
arbitral tribunal would normally be subject to the same constraint in applying 
the relevant local law, though presumably the compromis would specify that 
the regulation was applicable. 

In sum, UN Headquarters Regulation No. 4 is qualitatively different from 
most, if not all, resolutions so far adopted by United Nations organs. Much 
more than a mere recommendation, but also not-the same as an adminis- 
trative disposition that binds merely the staff and the organs of the Organ- 
ization or even its member states, it is a modest example of territorial leg- 

islation. 
PAUL C. Szasz* 


DIVESTMENT OF THE STOCK PORTFOLIO OF THE SOCIETY 


On October 25, 1986, the Executive Council of the American Society of 
International Law decided to divest the Society’s investment portfolio of 
stocks in all corporations ‘‘with direct investments in South Africa.” This 
action, which was taken by the Council after considerable debate, superseded 
the Society’s former policy of investing only in corporations with a high 
ranking under the “Sullivan principles.”! The Council’s action is worthy of 
note in light of recent divestment-related actions, but especially because the 
resolution of economic considerations was informed by wider issues of law, 
moral policy making and human rights. 

The Society as a preeminent learned society of international lawyers has 
now taken a leadership position on divestment, an important and visible 
domestic and international question stemming from the violation of inter- 


18 RESTATEMENT (SECOND) OF CONFLICT OF Laws §§145(2) and 146 (1969). 

19 U.S. CONST. art. VI, §2. 

* Deputy to the Legal Counsel and Director, General Legal Division, Office of Legal Affairs, 
United Nations. The views expressed herein are, however, solely those of the author. 

‘ For the Sullivan principles, see DEP'T ST. BULL., No. 2103, October 1985, at 1. 
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national legal principles. It appears to have agreed that the Sullivan principles 
are now inadequate as a guide to action, if they were ever adequate, because 
Pretoria’s brutal repression of blacks and their justified reaction have elim- 
inated the credible political ‘‘middle ground” that U.S. corporations had 
previously occupied when challenged to promote the advent of a political 
system representative of the black majority. Indeed, Reverend Sullivan him- 
self recently declared his principles inadequate to hasten the end of apartheid, 
and urged U.S. corporations to divest. 

There is little expectation that the Society’s action will have a measurable 
economic impact on Pretoria. But the Society is responsible for its own port- 
folio. It should follow no policy that provides support to companies that by 
their economic activities have helped that regime to sustain and refine apart- 
heid, and to sustain massive repression through globally condemned ‘‘emer- 
gencies” aimed at the black majority. Although the Society’s new policy is 
essentially “symbolic,” the importance of such symbolic behavior has recently 
been emphasized by Pretoria’s emergency regulations of April 11, 1987, 
which seek to prohibit various forms of symbolic activity in support of the 
antiapartheid movement. Likewise, the Society should not benefit from in- 
vestments in companies doing business directly in South Africa. South Africa 
teaches us that profit making and the risking of capital can no longer be 
blindly divorced from considerations of basic justice that prevail in the society 
in which the return on capital originates. 

Those opposing this action have argued that divestment is inconsistent 
with maintaining an optimum return from the portfolio and with the fiduciary 
responsibility of the Society as a nonprofit organization. Divestment would 
prohibit the Society from investing in most, if not all, multinational corpo- 
rations (whose stocks have shown consistent growth and/or dividends) and 
force the portfolio manager into a diversification strategy among the smaller, 
more volatile company stocks, which would entail greater overall risk. The 
opponents further contend that divestment as an overall policy hurts black 
South Africans economically, for example through loss of jobs, and that it 
generates no real economic pressure to end apartheid. They claim that U.S. 
corporations operating under the Sullivan principles have provided lead- 
ership toward dismantling apartheid and that applying pressure on Pretoria 
will not work. Moreover, it is argued, many companies now “‘divesting”’ are 
in reality converting their mode of operation from direct ownership, control 
or management of a subsidiary to a supply or sales relationship—in which 
they retain both influence and profits—with a willing South African outlet. 

No direct evidence could be shown that financial harm would come to 
_ the Society’s portfolio from divestment. In fact, there is a prudential fiduciary 
argument to be made that short-term. financial advantages of continued in- 
vestment are outweighed by the risks of continued exposure to so volatile a 
political situation, a risk whose existence is recognized by the trend of Amer- 
ican businesses to reassess that exposure and to pull out. Pretoria’s policies 
of apartheid, repression and aggression have created a bad business climate. 
As for the concern that disinvestment would primarily hurt Africans, there 
is credible evidence dating back to 1959 that black South Africans and their 
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authentic leaders have weighed the trade-off between economic sanctions 
and divestment as strategies to hasten the end of apartheid and the resulting 
economic hardship to black workers, and have firmly decided in favor of 
divestment and sanctions. The Society has opted to recognize this autono- 
mous decision and to act accordingly. 

There are reliable indications that postdivestment portfolios can be prof- 
itably managed, albeit by different strategies. Not all U.S. multinational 
corporations are excluded from the portfolio since some have already pulled 
out of South Africa and others will do so. It is wise policy making in the 
circumstances first to divest stocks in companies that continue direct in- 
vestment in South Africa—through subsidiaries, employees and capital— 
and to reserve, until somewhat later, but soon, consideration of action with 
respect to companies that modify their presence through licensing and trade. 
arrangements, at least until there emerges a clearer picture of the conse- 
quences of such corporate behavior. 

It has also been pointed out that the South African case is not unique, 
that the Society’s portfolio may include stocks in companies doing business 
in other countries where there is harsh repression and injustice. In reply, it 
was asserted that, while the Society must be concerned with such conditions 
wherever they occur, South Africa is virtually suz generis in the massiveness 
of its continuing and confirmed violation of international law, presenting 
the Society’s portfolio managers and, thus, the Society, with a clear and 
inescapable question that has ripened in an area directly related to inter- 
national legality. It is irresponsible to refuse to take an available symbolic 
and economic step to distance the Society from an unjust system on the 
ground that it is not addressing every one of the world’s injustices simulta- 
neously. 

After long and careful deliberation, ASIL has decided that it is in its 
overall best interests, as a learned society of international lawyers, to take 
this step. Chief among these interests is the safeguarding of the Society’s 
position of recognized leadership in matters concerning international law 
and the rule of law. Because substantial divestment activity—by govern- 
mental, nonprofit and commercial organizations—has already occurred in 
the United States, the Society has not placed itself in a vanguard posture on 
this issue. Nevertheless, it is in a position to lead by force of example, as a 
learned society putting its own moral priorities in proper order. If the Society 
had not divested at this time, it would have abdicated leadership on a question 
going directly to the authority and moral integrity of international law, with 
negative consequences to its overall mission and its ability to inspire others 
to it. It would have abdicated leadership in particular on a matter bearing 
on the domestic recognition and enforcement of international law and justice. 

The Society’s action is to be welcomed as consonant with growing expec- 
tations that, for determining fiduciary responsibility regarding specific fi- 
nancial investments, ‘‘business judgment” must be tempered by considera- 
tions of justice, humanity and, in the case of ASIL, adherence to the basic 
norms of international law. This action accords with the requirements of 
international norms that urge sanctions against South Africa and, addition- 
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ally, reinforce the case against the continuing legitimacy of the present South 
African regime. 


HENRY J]. RICHARDSON HI* 


FIRST SESSION OF THE UN COMMITTEE ON ECONOMIC, 
SOCIAL AND CULTURAL RIGHTS 


Introduction 


The first session of the new United Nations Committee on Economic, 
Social and Cultural Rights was held in Geneva in March 1987. The Com- 
mittee was established’ to assist the Economic and Social Council (ECOSOC) 
in fulfilling its responsibilities for monitoring states parties’ compliance with 
their obligations under the International Covenant on Economic, Social and 
Cultural Rights. The Covenant is assuming increasing importance in view 
of the renewed emphasis by many UN member states on economic, social 
and cultural rights* and because, with a total of 90 ratifications as of March 
27, 1987,° it now covers well over half of the total UN membership. 


Background to the Establishment of the Committee 


When the UN General Assembly adopted the two international Human 
Rights Covenants in December 1966,’ it insisted that the two sets of rights 
were interdependent and indivisible.” Nevertheless, the difference in the 
nature of the rights in question, as well as the different political assumptions 
on which each Covenant appeared to be predicated, led to significant dif- 
ferences in the implementation machinery for which each provided. States 
parties’ compliance with their obligations under the International Covenant 
on Civil and Political Rights was to be monitored by the Human Rights 
Committee, which, in addition to examining states’ reports, could express 


* Professor of Law, Temple University School of Law. 

! ESC Res. 1985/17. For a general description of the background to the Committee and 
the principal challenges it will face in the years to come, see Alston, Out of the Abyss: The Challenges 
Confronting the New U.N. Committee on Economic, Social and Cultural Rights, 9 Hum. RTS. Q. 
(forthcoming 1987). 

? This has been manifested in the debates and resolutions of both the Commission on Human 
Rights and the General Assembly. Thus, e.g., at its most recent session the former adopted 
separate resolutions on: the right of everyone to own property (Res. 1987/17); the realization 
of economic, social and cultural rights (Res. 1987/19); the work of the new Committee on 
Economic, Social and Cultural Rights (Res. 1987/20); and the right to adequate housing (Res. 
1987/22). 

3 UN Doc. E/1987/28, Ann. I. 

* International Covenant on Civil and Political Rights and International Covenant on Eco- 
nomic, Social and Cultural Rights, GA Res. 2200, 21 UN GAOR Supp. (No. 16) at 52 and 49, 
UN Doc. A/6316 (1966). 

* The third preambular paragraph of each of the Covenants states that “the ideal of free 
human beings enjoying freedom from fear and want can only be achieved if conditions are 
created whereby everyone may enjoy his economic, social and cultural rights, as well as his civil 
and political rights.” Id. 
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its views on complaints (‘‘communications”’) submitted by individuals from 
states that had opted for that possibility and could also consider interstate 
complaints. 

The International Covenant on Economic, Social and Cihuri Rights, by 
contrast, provided only for a reporting system and those reports were to be 
examined, not by an independent expert committee, but by ECOSOC as a ` 
whole.® The rationale was that the latter Covenant was concerned with issues 
that were essentially the same as those dealt with by the various technical 
and specialized agencies for which ECOSOC was the established coordinating 
mechanism. An additional, but unstated, reason was that most states pre- 
ferred to entrust implementation to a political body over which they could 
exercise full control, rather than to a specialist body that might seek to 
develop either independence or expertise, or worse still, both. 

From 1979 to 1986, the Council carried out its responsibilities through 
a sessional working group, which met for 3 weeks during the Council’s first 
regular session each year.’ But the results achieved by the working group 
were so patently inadequate? that the Council decided, in 1985, to establish 
anew UN committee to be composed of 18 experts elected in their personal 
capacities and on the basis of an equitable geographic distribution.? The 
new Committee was designed so as to parallel, in a number of respects, the 
Human Rights Committee.’° 


6 International Covenant on Economic, Social and Cultural Rights, supra note 4, Arts. 16— 
al. 

7 The sessional working group was established pursuant to ESC Res. 1988 (LX) (1976). The 
arrangements pertaining to the work of the group were subsequently modified in ESC Decision 
1978/10, ESC Res. 1979/43, ESC Decision 1981/158, and ESC Res. 1982/33, 1983/41, and 
1984/9. These and other resolutions and decisions relevant to the work of the new Committee 
are reproduced in Selected Resolutions and Decisions of the Economic and Social Council 
relating to the Implementation of the International Covenant on Economic, Social and Cultural 
Rights: Note by the Secretary-General, UN Doc. E/C.12/1987/1. 

8 For the reports of the working group to the Economic and Social Council, see the follow- 
ing UN Docs.: E/1979/64, E/1980/60, E/1981/64, E/1982/56, E/1983/41, E/1984/83, 
E/1985/18, and E/1986/49. For a comprehensive critique of the methods of work of the 
sessional working group and its achievements, or lack thereof, see Commentary, Implementation 
of the International Covenant on Economic, Social and Cultural Rights: ECOSOC Working Group, 1C] 
Rev., No. 27, December 1981, at 26. 

° ESC Res. 1985/17, para. (b) provides that “due consideration” shall be 


given to equitable geographical distribution and to the representation of different forms 
of social and legal systems; to this end fifteen seats will be equally distributed among the 
regional groups, while the additional three seats will be allocated in accordance with the 
increase in the total number of States parties per regional group. 


On that basis, the allocation of seats on the Committee, in terms of regional representation, 
was as follows: African states, 4; Asian states, 3; Eastern European states, 3; Latin American 
states, 4; and Western European and other states, 4. UN Doc. E/1986/48, para. 6. 

10 The most important exceptions in this regard are that: (1) the mandate of the Committee 
on Economic, Soctal and Cultural Rights is embodied in a resolution of the Economic and 
Social Council, whereas that of the Human Rights Committee is provided for in the Covenant; 
and (2) whereas the latter reports directly to the states parties, the former reports to ECOSOC, 
which may or may not endorse any recommendations it proposes. 
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The First Session 


The first session of the new Committee, held from March 9 to 27, 1987,” 
devoted much of its time to the examination of states parties’ reports, but 
it also began the difficult, and in many respects more important, task of 
exploring more innovative and effective procedures. It succeeded in adopting 
by consensus a report that departs appreciably from those of the working 
group. By the same token, however, its debates were marked by the contin- 
uation of many of the divisions that had succeeded to a significant extent in 
paralyzing its predecessor. When the Council decided to establish a new 
committee, there was widespread agreement on the need for a markedly 
different approach from the low-key and almost totally unproductive pro- 
cedure followed by the working group.'* The USSR, however, together 
with some (but notably not all) of its Eastern European allies, made it clear 
that they were only agreeing to the new arrangements on the assumption 
that virtually nothing but the name would be changed.’** This attitude, which 
can only be explained by a general opposition to the development of effective 
international human rights implementation procedures, continued to man- 
ifest itself in the Committee. As a result, the experts from the USSR, Poland 
and Bulgaria consistently appeared to be isolated in opposition to a range 
of proposed innovations, including in particular revision of the guidelines 
for states’ reports and acceptance of information from sources other than 
governments. 

Decision-Making Procedures. In keeping with the practice of the Human 
Rights Committee and the Committee on the Elimination of Racial Discrim- 
ination,'* the Committee managed to adopt its decisions by consensus, al- 
though only after the prospect of a-vote had been raised in connection with 
several different issues. Given the ease with which a consensus rule can de- 
generate into a de facto veto for a small minority of the membership, it is 
by no means certain that the Committee will be able to avoid voting in the 
years to come. 

The Need for Improved Procedures. In the middle of the session, the Bureau 
requested that the rapporteur compile a list of recommendations submitted 
to him by members in order to facilitate consideration of the Committee’s 
future methods of work. The resulting compilation contained a wide range 
of proposals emanating from a significant number of members (but not in- 
cluding the Eastern Europeans). Despite strong efforts to ignore the com- 
pilation, the Committee used it as the principal basis for its discussions. In 
the draft report a proposal was made to annex the compilation to the Com- 
- mittee’s report to ECOSOC. In the face of strong opposition to giving it any 
recognition whatsoever, a compromise emerged: to reproduce it in its entirety 


! For the Committee’s report, see 1987 UN ESCOR Supp. (No. 17), UN Doc. E/1987/ 
28. 

"UN Doc. E/1985/SR.18 and 20. 

8 Un Doc. E/1985/SR.18, at 10 (Mr. Yakovlev). 

14 See generally T. MERON, HUMAN RIGHTS LAW-MAKING IN THE UNITED NATIONS: A CRI- 
TIQUE OF INSTRUMENTS AND PROCESS (1986). 
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in the summary records and to make reference to the relevant record in the 
report.’” 

- The compilation sets forth many constructive suggestions dealing almost 
exclusively with procedural issues and drawing, to a large extent, on the 
practice of other United Nations supervisory organs. One of the most im- 
portant is a proposal that the guidelines for states parties’ reports under the 
Covenant should request that governments “identify benchmarks or stand- 
ards which they consider to be the essential minimum requirement in their 
country for the realization of each of the rights recognized in the Covenant.” 
The same proposal recommends that the guidelines also ‘‘emphasize the 
importance of providing detailed information on any groups which have not 
yet achieved the relevant standards and on the situation of the vulnerable 
and disadvantaged members of the society.”? This approach would make 
reporting by governments far easier than at present and the objective of the 
exercise would become much more apparent. It would put an end to the 
frequent practice of cramming the reports with descriptive and statistical 
information that is unfocused, unrefined and generally meaningless in terms 
of facilitating any sort of temporal, spatial or distributional comparisons. It 
would enable the Committee to focus much more decisively on the single 
issue that is its proper primary!” concern: i.e., the extent to which the most 
disadvantaged individuals in any given society are enjoying a basic minimum 
level of subsistence rights. In addition, it would place the principal burden 
of establishing appropriate national standards, against which compliance with 
the obligations in the Covenant could be measured, on the government 
concerned rather than on the Committee, as is implicitly the case at present. 

Among others, the compilation contains the following noteworthy rec- 
ommendations: 


The Secretary-General should be requested to review States parties 
reports with a view to requesting States whose reports clearly do not 
comply with the guidelines to submit additional information. The Sec- 
retary-General should provide the Committee with an analysis of the 
extent to which periodic reports have dealt with issues raised in con- 
nection with consideration of the State party’s previous report. 


In order to reduce the likelihood of repetition of questions and to 
facilitate the task of States parties’ representatives, the Committee 
should establish a pre-session Working Group charged with the re- 
sponsibility of identifying in advance the matters which could most 
usefully be discussed with representatives of the reporting States (in 
accordance with the practice of the Human Rights Committee). 


© Accordingly, the compilation is reproduced in full in UN Doc. E/C.12/1987/SR.28, at 
3-5, para. 11. 

6 Id. 

17 It is appropriate to distinguish between “primary” and “secondary” concerns on the basis 
that, while the Committee is entitled to concern itself with broader issues of macroeconomics 
and related policy, such inquiry should be characterized as subsidiary or secondary because it 
can only be justified insofar as it is necessary to enable the Committee to address effectively its 
primary concerns, which are those directly identified by the Covenant. 
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The Committee should designate individuals or groups of members 
who would assume principal (but not sole) responsibility for raising 
particular issues in the examination of States’ reports. Individual mem- 
bers might thus develop particular expertise in fields such as the right 
to work, employment conditions, social security, children’s rights, pro- 
tection of the family, nutrition, shelter, clothing, primary educa- 
tion, etc. 


A one-week seminar should be arranged for the Committee to enable 
it to meet with experts in the various fields with which it is concerned 
so as to facilitate the further development of technical expertise and 
of an effective multi-disciplinary approach. 


In accordance with the provisions of articles 22 and 23 of the Cov- 
enant the Committee should seek to identify ways in which international 
co-operation and technical assistance might be used to promote real- 
ization of the rights recognized in particular countries. Appropriate 
recommendations to the relevant United Nations agencies (such as 
UNDP, etc.) should be made and the Committee should be kept in- 
formed of the response of those agencies." 


Primarily for want of time, none of these proposals was taken up by the 
Committee although they will remain, informally at least, on the agenda for . 
the Committee’s 1988 session. Several other proposals, however, were dealt 
with, as a result of which specific decisions were taken with respect to the 
role of nongovernmental organizations (NGOs) and specialized agencies, 
the content of the guidelines and the length of future sessions. 

Alternative Sources of Information. If reporting procedures based on states’ 
own assessments, such as that provided for in the Covenant, are ever to 
develop into effective monitoring devices, the availability of alternative 
sources of information is of the utmost importance. The potential sources 
to which the new Committee might turn, without provoking undue con- 
troversy, seem to include specialized agencies such as the ILO, the FAO 
and UNESCO, UN organs such as the regional economic commissions, 
and NGOs. 

The issue of specialized agencies’ reports (in reality, those from the In- 
ternational Labour Organisation) and the participation of the agencies’ rep- 
resentatives in the work of the group had become a cause célèbre in the 
debates of the old working group. The issue again arose in the Committee 
and although an attempt to divorce the consideration of the agencies’ reports 
from that of states parties’ reports was unsuccessful, the victory in favor of 
the agencies was somewhat hollow, since no agency reports were in fact 
before the Committee.'® 

In response to repeated Eastern European objections (in the working 
group) to the detailed and specific reports submitted by the ILO, that agency 
decided in 1984 henceforth to transmit only information on recommen- 


18 See UN Doc. E/C.12/1987/SR.28, at 4~5. 
19 Nevertheless, representatives of the ILO, the FAO and UNESCO each made statements 
at different times during the session. 
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dations made, or decisions taken, by ILO bodies in the framework of su- 
pervision performed for existing ILO purposes. Moreover, the ILO rep- 
resentative pointed out to the Committee that the timing of its session co- 
incided with that of the ILO’s own Committee of Experts on the Application 
of Conventions and Recommendations; as a result, the ILO was not in a 
position to submit an up-to-date report, or to attend the UN Committee’s 
meetings on other than a sporadic basis.”° 

With respect to the other two readily available potential sources of infor- 
mation, the Committee made significant progress at its first session. To fa- 
cilitate its examination of reports, the Committee followed a precedent set 
by the Committee on the Elimination of Discrimination Against Women?! 
by requesting from the Secretariat a compilation, based on official UN 
sources, of statistics relevant to the reports of states parties.** 

As for the role of NGOs, a lively debate was provoked by the submis- 
sion of written documents by two NGOs: the International Commission of 
Jurists and the Four Directions Council. Each of the documents dealt not 
. with the situation in particular countries but with the general principles 
that should govern the work of the Committee.*® Despite the patently 
noncontroversial nature of the submissions, it was clearly perceived that an 
important issue of principle was at stake. Both NGOs argued that, since the 
Committee was set up to advise ECOSOC, the general rules governing NGOs’ 
relations with the Council and all of its subsidiary organs were applicable.** 
After lengthy informal debate, it was agreed that nothing should be done 
to circulate the submissions until the Committee had had a chance to debate 
the issue formally. 

In support of accepting NGO documentation, it was argued that a di- 
versity of sources of information was essential to the effective work of the 
Committee, that it would be incongruous to begin singling out specific 


20 UN Doc. E/C.12/1987/SR.3 (Mr. Samson, ILO). 

21 At its fifth session, UN Doc. A/41/45 (1986). 

22 UN Doc. E/1987/28, supra note 11, para. 320. 

28 The submission by the International Commission of Jurists (IC]) consisted of an excerpt 
from a report of a meeting between members of the IC] and the Association of Soviet Lawyers 
held in Madrid in October 1986. See IC] NEWSLETTER, No. 31, October/December 1986, at 
4—9. The document submitted by the Four Directions Council was identical to one that organ- 
ization had already submitted to the Commission on Human Rights, UN Doc. E/CN.4/1987/ 
NGO/68. The document suggested that the Committee on Economic, Social and Cultural 
Rights should consider revising the guidelines for states parties’ reports so as to include the 
following formulation: 


It is recommended that States parties include, where possible, statistical information in- 
dicating comparative trends in the enjoyment of these rights by men and women, children 
and the elderly, mentally or physically disabled persons, immigrants and migrant workers, 
racial, ethnic, linguistic, religious and other minorities, indigenous communities, isolated 
or otherwise disadvantaged regions of the country and any other particularly vulnerable 
groups of the population. 


Id., para. 7. 

*4 These rules are spelled out in considerable detail in ESC Res. 1296 (XLIV) (1968). See 
generally CHIANG PEI-HENG, NON-GOVERNMENTAL ORGANIZATIONS AT THE UNITED NATIONS: 
IDENTITY, ROLE AND FUNCTION (1981). 
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Council bodies (such as the Committee) to which nongovernmental organ- 
izations would be denied access, and that the Council had clearly created a 
generally applicable regime that could only be negated by a specific decision 
to that effect by the Council. Moreover, it was said to be preferable to have 
NGO documents openly available to members, who could decide to accept 
or reject the validity of the information, than to force NGOs to distribute 
their documentation to Committee members in a clandestine fashion. Two 
members of the Committee,”® however, were implacably opposed to the 
proposal on the grounds that the Council decisions governing the methods 
of work of the working group, which are applicable also to the Committee 
insofar as they have not been superseded,” provide only that interested 
NGOs may “attend” the meetings. ‘They further argued that a subsequent 
specific resolution should be considered to override an earlier general res- 
olution (even though the former addressed the issue at hand only indirectly). 

Reporting Guidelines. Predictably, the reports considered by the Committee 
reflected, in terms of substance and presentation, two extremes, as well as 
a middle ground. One extreme consisted of excessively short and uninform- 
ative reports, the other of very lengthy ones containing all too little mean- 
ingful data. Many members attributed the poor quality of some of the reports 
to the lack of specificity of the guidelines, which at present can be interpreted 
as requiring states parties to report on everything under the sun.?” The best 
solution would be, first, to focus specifically on the situation of “the vulner- 
able and disadvantaged groups’’*® and, second, to revise the guidelines so 
as to seek much more specific information.*” Strong opposition to proposals 
along these lines again came from only one or two members who insisted 
that more experience was needed (although the guidelines have existed for 
a decade, i.e., since 1977) and that the Covenant itself gave states sufficient 
guidance and did not need to be supplemented. After lengthy debate, the 
Committee decided to establish a sessional working group at its next session 
to “improve” the guidelines.*° 

Consideration of States Parties’ Reports. The Committee considered a total 
of 11 reports from eight states parties. By coincidence, five of those states 
were socialist countries (the USSR, the Ukrainian SSR, Czechoslovakia, the 
German Democratic Republic and the Democratic People’s Republic of Ko- 
rea);*’ consequently, the Committee did not have the opportunity to obtain 
as comprehensive a picture as might have resulted from a broader cross- 


25 Eduard Sviridov (USSR) and Vassil Mratchkov (Bulgaria). See UN Doc. E/C.12/1987/ 
SR.24, paras. 64 and 67. 

26 ESC Res. 1985/17, para. (h). 

27 The guidelines are reproduced in UN Doc, E/C.12/1987/2. 

28 Comm’n on Human Rights Res. 1987/20, 12th preambular para. 

29 See, e.g., the proposal contained in the rapporteur’s compilation, text accompanying note 
16 supra. 

3 UN Doc. E/1987/28, supra note 11. 

31 The other three reporting states were the Netherlands (in a report dealing only with the 
Antilles), Jordan and the Federal Republic of Germany. For summaries of the Committee’s 
consideration of all states parties’ reports, see UN Doc. E/1987/28, supra note 11, paras. 15- 
297. 
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section of reports. Most reports were presented by experts and responses 
were provided to many of the questions posed by members of the Committee. 
Both the presentation and the response seemed, on occasion, to be inordi- 
nately lengthy and to be only tangentially related to the precise questions. 
that had been posed. Questioning by members was also too verbose at times 
and a 10-minute rule was ultimately applied, with miraculous results. In 
future, strict time limits should be imposed, on the understanding that rep- 
resentatives are free to submit detailed additional information in writing. 
The Committee did not succeed in developing a procedure for members to 
_ indicate their reaction to the responses provided; patently inadequate re- 
sponses were therefore acknowledged with the same forma! expression of 
‘thanks as much more sophisticated and carefully tailored responses.** Some 
procedure will need to be adopted to remedy this shortcoming. 

The Report. Apart from the summaries of the consideration of states parties’ 
reports, the Committee’s report to the Council consists of a short general 
summary of the discussions on procedural and substantive issues and a set 
of recommendations to the Council. Many of the latter are simply repeated 
from the 1986 report of the working group. Apart from the specific rec- 
ommendations, many of which are noted above, there is a section entitled 
“General matters,” which is in effect a revised (and considerably improved) 
version of the 1986 equivalent.” Nevertheless, these observations were based 
on very little discussion by the Committee and, in most respects, are most 
unsatisfactory. They treat complex and important matters** cursorily and 
reflect none of the appropriate nuances. It would be far more useful if, at 
its next session, the Committee would elaborate “general comments” similar 
to the practice of the Human Rights Committee. Such comments could deal 
in a detailed manner with a variety of issues pertaining to interpretation of 
the Covenant, as well as with procedural issues. 

Length of the Session. ‘The resolution by which the Committee was established 
provides for a single annual session of 3 weeks,”® but it is clear that this will 
be inadequate in the future. At the first session, quite a number of states 
were unable to present their reports despite a strong wish to do so. Several 
states even had experts waiting in Geneva to present their reports, only to 
be informed that they could not be scheduled owing to lack of time. This 
problem will only worsen in the years to come. Assuming that a representative 
takes only half an hour to introduce a report and an hour to respond to 
questions (highly optimistic assumptions on the basis of the experience of 
the Committee’s 1987 session) and that 18 members limit themselves to 10 
minutes each, each report will require at least 4 1/2 hours. In a 3-week 
session (at most, 11 days out of 15 could be devoted to considering reports), 


32 See id., para. 66. 33 UN Doc. E/1986/49, paras. 22-27. 

*4 The issues dealt with include: the relationship between human rights and international 
peace, the relationship between the availability of resources to a state and respect for human 
rights, and the right to adequate housing. 

3 ESC Res. 1985/17. Initially, it was envisaged that the Committee would meet in Geneva 
and New York alternately, but for financial reasons it was subsequently decided that all sessions 
would be held in Geneva. ESC Decision 1986/102. 
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an absolute maximum of 15 reports could be considered. Yet by its next 
session the Committee is already likely to have at least 30 reports pending 
and the number will continue to grow. 

The solution is fourfold: (1) to impose strict discipline in terms of time 
. limits; (2) to place greater emphasis on the submission of supplementary 
written reports; (3) to introduce more effective guidelines and a more so- 
phisticated approach to questioning by the Committee; and (4) to hold longer 
sessions. 

Proposals were made for two annual 3-week sessions, but in view of the 
UN financial crisis and the inability of some members to devote so much 
additional time to the Committee, it was agreed to recommend a 1-week 
extension to 4 weeks.*° 


Conclusion 


The experience of other supervisory bodies in the human rights field 
clearly demonstrates that the achievement of satisfactory procedural ar- 
rangements is inevitably a drawn-out and sometimes painfully slow process. 
Based on the results of its first session, the experience of the new Committee 
seems unlikely to be any different in that respect. Perhaps the most surprising 
feature of the session is the extent to which the Eastern European expert 
members revealed a strong and unequivocal resistance to the adoption of 
any procedural innovations that would make the Committee more effective 
and relevant to the problems of the real world. Their attachment to the 
status quo is all the more curious in the light of what most observers would 
concede to be their “comparative advantage” in the area of economic and 
social rights and what others warn is their “design’’ to destroy the interna- 
tional human rights agenda by attaching ever increasing importance to eco- 
nomic and social rights so as to “‘delegitimate the market economy” and 
cast “into doubt the moral status of American foreign policy.” ’” 

In systemic terms, the most interesting feature of the new Committee is 
its unique relationship to ECOSOC. No other major UN expert human- 
rights supervisory committee is directly accountable to a political organ.*® 
The Committee on Economic, Social and Cultural Rights, however, is a 
subsidiary organ that has the task of ‘ ‘assisting’ ’ the Council in carrying out 
responsibilities vested by the Covenant not in the former but in the latter. 
Consequently, its report is cast almost entirely in terms of recommendations 
or requests to the Council regarding which the Council will, in principle, 
have unfettered discretion. Given the extent of its direct responsibilities in 
this field and its growing marginality in other areas of human rights, the 
Council is unlikely in the short term to act simply as a rubber stamp for the 


36 Similar problems have been encountered by the Committee on the Elimination of Dis- 
crimination Against Women (CEDAW). 

37 Kristol, “Human Rights”: The Hidden Agenda, NATIONAL INTEREST, Winter 1986/87, at 
3, 6. 

38 See, e.g., supra note 10, 
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Committee. Thus, the challenge before the Council will be to carve out for 
itself a constructive and innovative role as the parent organ of the new 
Committee. In the longer term, the Committee would benefit from being 
accorded a steadily increasing degree of autonomy. 


PHILIP ALSTON & BRUNO SIMMA* 


REVISION OF ILO CONVENTION No. 107 


Meeting for 10 days in Geneva last September, a group of 15 experts 
convened by the International Labour Office recommended substantial 
changes in ILO Convention No. 107, which for nearly 30 years has been 
the only binding international instrument on the rights of indigenous and 
tribal peoples. Noting the importance placed on the right to self-determi- 
nation by indigenous peoples, the experts concluded that the Convention’s 
original emphasis on integration’ “‘no longer reflects current thinking” and 
should be replaced by the principle of affording these peoples “as much 
control as possible over their own economic, social and cultural develop- 
ment.”? The Organisation’s Board of Governors approved the experts’ re- 
port in November, and placed the revision on the agenda for the 1988 
General Labour Conference. 

Following closely on the heels of the decision by the United Nations Com- 
mission on Human Rights to authorize the drafting of a declaration on the 
rights of indigenous peoples, the ILO action reflects growing international 
awareness of the special character and assertiveness of indigenous organi- 
zations, as well as the increasing recognition of collective human rights in 
international law.? 


The Convention 


Emerging from the same pan-American “‘indigenist’”” movement that pro- 
duced the Inter-American Indian Institute,* Convention No. 107 was in- 


* Dr. Alston is Associate Professor of International Law at the Fletcher School of Law and 
Diplomacy, and Visiting Professor at the Harvard Law School. He served as rapporteur of the 
Committee on Economic, Social and Cultural Rights at its first session. Dr. Simma is Professor 
of International Law at the University of Munich and a member of the Committee on Economic, 
Social and Cultural Rights. 

’ See especially Article 2(1) of the Convention, calling on governments to develop “‘co-or- 
dinated and systematic action for the protection of the populations concerned and their pro- 
gressive integration into the life of their respective countries.” Convention (No. 107) concerning 
the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations 
in Independent Countries, INTERNATIONAL LABOUR ORGANISATION, INTERNATIONAL LABOUR 
CONVENTIONS AND RECOMMENDATIONS, 1919-1981, at 858 (1982) [hereinafter Convention]. 

2 ILO Doc. APPL/MER/107/1986/D.7, at 32. 

3 Barsh, Indigenous Peoples: An Emerging Object of International Law, 80 AJIL 369 (1986). For 
parallel activities in other international bodies; see UNESCO, Meeting of Experts on Ethno- 
Development and Ethnocide in Latin America, San José (Costa Rica), UNESCO Doc. SS 82/ 
WS.32 (1981); WORLD BANK, TRIBAL PEOPLES AND ECONOMIC DEVELOPMENT: HUMAN Eco- 
LOGIC CONSIDERATIONS (1982). 

* See Barsh, The IX Inter-American Indian Congress, 80 AJIL 682 (1986). 
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tended to address the growing isolation and marginalization of Indian groups 
-in the wake of national development, which its drafters conceived of as a 
product of racism and racial discrimination.” Hence, it urged states to ensure 
that indigenous and tribal peoples participate in and benefit from develop- 
ment, rather than being merely displaced by projects. It also promoted their 
inclusion in education and other public benefits, without adverse discrimi- 
nation. Sharing decision-making power with these ‘less advanced” groups, 
however, was taken no farther than “collaboration” with their leaders, and 
respect for their customs was encouraged only to the extent compatible with 
“the objectives of integration programmes.””® 

On the crucial issue of land rights, the original Convention did relatively 
little to restrict state power. Indigenous groups’ ‘“‘ownership, collective or 
individual, over the lands which [they] traditionally occupy” was recognized,’ 
-but so, too, was states’ power to resettle communities “‘in the interest of 
national economic development.”? Convention No. :107’s chief safeguard 
against the widespread destruction of indigenous communities was the re- 
quirement that states provide displaced peoples with substitute lands of ‘‘at 
least equal [quality,] suitable to provide for their present needs and future 
development.””? The impossibility of so doing in industrializing, heavily pop- 
ulated states was ignored. 

Although the major initiative for the Convention came from the Americas, 
it also attracted the interest of several African and Asian states. They re- 
garded their analogous problems, however, as “‘tribal’’ rather than ‘“‘indig- 
enous”; hence, the Convention was drafted carefully to include “tribal pop- 
ulations” “whose social and economic conditions are at a less advanced stage 
than . . . other sections of the national community, and whose status is 
regulated wholly or partially by their own customs or traditions or by special 
laws or regulations’’;’° as well as those “which are regarded as indigenous 
on account of their descent from the populations which inhabited the country 

. . at the time of conquest or colonisation and which. . . live more in 
conformity with the social, economic and cultural institutions of that time 
than with [national] institutions.’’!! That is, the Convention had as its objects 
‘tribal’ groups that were segregated culturally or legally from national so- 
ciety, whether or not this had arisen from the historical circumstances of 
colonization. 


5 G. BENNETT, ABORIGINAL RIGHTS IN INTERNATIONAL LAW (Occasional Paper No. 37 of 
the Royal Anthropological Institute of Great Britain and Ireland, 1978); Swepston & Plant, 
International standards and the protection of the land rights of indigenous and tribal populations, IN- 
TERNATIONAL LABOUR REV., No. 1, 1985, at 91; Barsh, Indigenous North America and Contem- 
porary International Law, 62 Or. L. Rev. 73, 81-84 (1983). 

8 See especially Arts. 5, 7(2) and 13(1) of the Convention, supra note 1. 

7 Id, Art. 11. - 8 Id., Art. 12(1). 

9 Id., Art. 12(2). 1° Id., Art. 1{a). 

1! fd., Art. 1(b). Compare the working definition prepared by the UN Centre for Human 
Rights, in UN Doc. E/CN.4/Sub.2/AC.4/1983/CRP.2 (“Ideas for the definition of indige- 
nous populations from the international point of view”). 
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The Need for Change 


The meeting of experts had little difficulty agreeing with S. K. Jain, Deputy 
Director of the International Labour Office, that “the world has changed 
since Convention 107 was adopted.” As Kombo Ntonga Booke of Zaire’s 
‘national trade union association put it, “the Convention has been overtaken 
by events,” especially decolonization. Even Mexico’s Fernando Yllanes 
Ramos, a draftsman of the original text, could say that “it would be mad 
for any State to ratify Convention 107 now when it is out of date.” In fact, 
there had been no new ratifications since 1971." 

‘Not only was the Convention outmoded, but the peoples it was designed 
to protect were being subjected, in the words of Deputy Director Jain, to 
“unprecedented pressures which threaten their cultural identity and even 
their very existence.” Viewed by many states as merely ‘‘an obstacle to de- 
velopment” or as a security risk along sensitive frontiers, added the Director 
of the Office’s International Labour Standards Department, T. Sidibé, in- 
digenous peoples were “‘losing their land at an accelerated pace.” Newly 
independent states’ preoccupation with ‘asserting their own unity,” Yilanes 
Ramos observed, was contributing to increasingly polarized and potentially 
violent situations. Dr. Juan Ossio Acuña of Peru’s Indian Institute agreed: 
to avoid conflict, “States must recognize the demands put forward by these 
groups.” 

Indeed, “the growth of indigenous organizations” over the past 10 years, 
Sidibé stressed, had become “‘a significant factor” in the reassessment of the 
Convention. ‘“The Convention is mistrustéd by ‘those it is intended to pro- 
tect,” admitted Deputy Director Jain; in Dr. Ossio’s view, this should not 
be underestimated in an age when “indigenous groups are winning attention 
internationally.” “Unless we achieve the support of indigenous peoples,” 
noted Guy Adam of the Canadian Labour Congress, “any revised Convention 
will be a dead letter.” The ILO should thus be working “with the people,” 
observed P. O. Molosi, of Botswana’s Ministry of Local Government, ‘‘not 
for the people.” 

These comments unaa roren the low level of indigenous representation 
at the meeting of experts,’® as Norway’s Einar Hogetveit remarked. Nev- 
ertheless, it was a “precedent,” according to Sidibé, that nongovernmental 


'? After the meeting of experts, Iraq ratified the Convention. Previously, it had been ratified 
by 14 Latin American states (Argentina, Bolivia, Brazil, Colombia, Costa Rica, Cuba, the Do- 
minican Republic, Ecuador, El Salvador, Haiti, Mexico, Panama, Paraguay and Peru); 6 African 
states (Angola, Egypt, Ghana, Guinea-Bissau, Malawi and Tunisia); 4 states in Asia (Bangladesh, 
India, Pakistan and the Syrian Arab Republic); and 2 in Western Europe (Belgium and Portugal). 
On the basis of the criteria in the World Bank’s study, supra note 3, it is estimated that these 
states (not including Iraq) administer some 100 million indigenous and tribal people. 

13 Representatives of two NGOs, the World Council of Indigenous Peoples and Survival 
International, were invited to serve as experts. In addition, there were ‘observers’ from several 
indigenous NGOs in consultative status with ECOSOC (the Four Directions Council, the Consejo 
Indio de Sud América, the National Aboriginal and Islander Legal Service Secretariat), as well 
as several nonstatus indigenous organizations from Australia and India, and nonindigenous 
NGOs with expertise in this field. 
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organizations were participating at all in a meeting of this kind. ‘The real 
experts are the indigenous peoples themselves,” said Hayden Burgess of the 
World Council of Indigenous Peoples. Chairman Rudolfo Stavenhagen of 
the College of Mexico agreed: ‘‘We should ask why the indigenous organi- 
zations do not have the right to participate when we are considering [their] 
rights”; for “[i]f we are to move towards full participation, we should start 
right here.” In fact, as the meeting progressed, there was little objection to 
including indigenous ‘‘observers”’ fully in the debate. 


Integration versus Self-Determination 


As stated in its Preamble, the original Convention aimed at “‘facilitating”’ 
indigenous populations’ “progressive integration into their respective na- 
tional communities.” The meaning and propriety of “integration” preoc- 
cupied the meeting of experts from the start. ‘““There has been a consistent 
worldwide movement away from the notion of integrationism,” observed 
Sidibé, as governments become “‘increasingly willing” to recognize indige- 
nous “‘self-determination” and these peoples’ “right to make their own de- 
cisions about the extent to which they should be integrated.” Although 
“integration” originally had been proposed ‘without any malice, to ensure 
the survival of these communities,” added Yllanes Ramos, it came to be 
associated with “destruction and absorption,” or even, in the words of 
UNESCO's observer, Pierre Conde, ‘“‘ethnocide [which] is a gross violation 
of human rights.” !* 

All of the experts agreed with William Gray of Australia’s Department 
of Aboriginal Affairs that indigenous peoples should enjoy the right “‘to 
retain their unique identity.” Where they disagreed was over the extent to 
which power sharing would be necessary to make this right effective. Some 
experts spoke in terms of participation in existing institutions, such as Gray 
and Molosi.!> Most, however, joined the call of the World Council of Indig- 
enous Peoples for “‘control over their social and economic conditions.” Conde, 
for example, spoke of the “right to [have] gemocraucely constituted assem- 
blies of their own choice.” 

Although UN Assistant Secretary-General Kurt Herndl and Ted Webster 
of the World Health Organization, among others, emphasized the right to 
self-determination, there was some resistance to including it in a revised con- 
vention, particularly among experts representing employers’ organizations.’® 


'4 In the multiethnic, multitribal and entirely indigenous states of Africa, observed Djibrilla 
Diaroumeye of Niger, ‘‘who is going to integrate whom?” 

15 Dr, Ossio of Peru, arguing that cultural diversity should never be extinguished ‘‘in the 
name of equality,” referred to the right to “take a more active part in national life,” and to 
“more equality among groups” within the national political system. 

16 “In Brazil the self-determination of indigenous populations is not acceptable,” argued Dr. 
José Antunes de Carvalho of that country’s National Confederation of Industry, because “they 
cannot survive without the protection of the public authorities; but this does not rule out 
consultation.” 
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“The object of our group is to make [the revision] more relevant but also 
likely to be widely acceptable,” warned Martin Freeman of Canada. Molosi 
similarly advocated “ʻa balance between what is absolutely desirable and what 
is workable.” On the other hand, Hogetveit argued that while the presence 
of the term “‘self-determination” might discourage ratification, it should be 
used out of respect for the wishes of indigenous peoples. He and Gray pro- 
posed defining self-determination, for the purposes of the revision, as ‘‘in- 
ternal,” following the advice of the Martinez Cobo report.’’ “‘Self-deter- 
mination will be the only way we will tackle the. problem,” according to 
Molosi, but he suggested using a substitute or ellipsis. ‘““The exact word may 
not be necessary.” 


The Peoples Concerned 


The discussion of self-determination led to the question of redefining the 
legal object of the Convention. Indigenous experts maintained that the use 
of the term “populations” was demeaning and should be replaced with 
“‘peoples.’? Condé pointed out that the term “peoples” was current usage 
at UNESCO. Freeman argued, however, that the change in terminology 
would be dangerous, since it implied the right to self-determination.'’® Once 
again, Hogetveit asserted that there was no real danger so long as it was 
clear from the instrument as a whole that no right to form new independent 
states was intended. The chairman, “‘as a sociologist,” observed that the 
term “‘peoples’’ implies some degree of social organization, unity and culture, 
as opposed to a mere mass of individuals, but Carvalho stressed that the 
problem was one of law, not sociology." 

There was far greater agreement on the need to retain both “indigenous” 
and “‘tribal”’ groups as objects of the Convention, on the ground that they 
are not necessarily the same. “‘Indigenous’’ depends on historical circum- 
stances, explained E. Mompoint of the UN Centre for Human Rights, citing 
the Martinez Cobo study,” while ‘‘tribal,’’ according to Ntonga, refers to a 
particular kind of social structure.?' All Africans, the experts from that region 
concurred, are both indigenous and tribal, but it remained true, as the FAO 
observer stressed, that larger ethnic groups had exploited smaller ones and 
that “these injustices did not end with the attainment of political freedom” 
but had been perpetuated through the use of state power. Since colonial 
boundaries were established arbitrarily, Diaroumeye added, “We often find 
that peoples are a minority on one side of the border and a majority on the 


17 Study of the Problem of Discrimination Against Indigenous Populations, Final Part, UN 
Doc. E/CN.4/Sub.2/1983/21/Add.8, paras. 580-81. 

18 He nonetheless admitted that Canada’s Constitution Act 1982, §35 (sched. B of UK Canada 
Act 1982, ch.11), refers to “the aboriginal peoples of Canada.” 

19 Nevertheless, the term “‘peoples’”’ was used throughout the report of the meeting. 

20 Study of the Problem of Discrimination Against Indigenous Populations, note 17 supra, 
paras. 379-80. 

21 Without, he was quick to add, implying a less advanced stage of development. Carlos 
Escudero of the World Bank described his agency’s classification of “tribal” as “isolated, low- 
energy economies such as hunting, gathering, fishing, and shifting agriculture.” 
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other.” In addition, there remained highly isolated and disadvantaged 
groups, such as nomadic tribes, that clearly merited protection. 


Land Rights and Development 


“If there is no economic basis,” Condé emphasized, “‘the concept of cul- 
tural development has no meaning.” By the same token, noted Dr. Arze 
Quintanilla of the Inter-American Indian Institute, economic development 
would simply perpetuate inequality unless based on consent and respect for 
indigenous technologies. In every region of the world, stated O. A. Sabry 
of the FAO, landlessness was most severe among indigenous and tribal 
groups, a situation demanding not only the protection of existing uses but 
a commitment of financial and institutional aid. It was also important, the 
Chairman said, to recognize that land represents “‘social space—social and 
cultural identity” to indigenous peoples. For this reason, Gray concluded, 
relocating indigenous communities threatened by development, as contem- 
plated by Article 12 of the Convention, was inadequate. “In the name of 
the national interest tremendous abuses have been committed,” resulting 
in “‘a great deal of mistrust” on the part of indigenous peoples. 

It was therefore necessary not only to reaffirm indigenous peoples’ col- 
lective ownership of land, Gray proposed, but also to restrict state power to 
acquire land “‘except where clearly necessary and there are no alternatives, 
as established by some public inquiry which guarantees the right of the in- 
digenous population to participate in that inquiry.”*? It was equally important 
to establish mechanisms for the “‘restitution” of lands lost in the past or, as 
the Chairman suggested, the meaningful inclusion of indigenous communities 
in agrarian reform. There was only a single dissenting voice, that of YIlanes 
Ramos of Mexico, who argued unsuccessfully that ‘no one will ratify” if 
indigenous peoples have the right to block development. 


Recommendations 


In their final report, the experts agreed that “the Convention’s integra- 
tionist approach is inadequate and no longer reflects current thinking”? 
and that a revised version should be brought before the International Labour 
Conference ‘‘as early as possible.” “‘[N]oting that the indigenous represent- 
atives present unanimously stressed the importance of self-determination in 
economic, social and cultural affairs as a right,” the report recommended 
that the revision assure indigenous and tribal peoples ‘‘as much control as 
possible over their own economic, social and cultural development.” The 
experts also endorsed the Australian proposal for a procedural restriction on 
state power over indigenous lands, i.e., if indigenous consent cannot be 
obtained, submission of the matter to a public review, involving indigenous 
representatives, to ascertain its necessity and examine alternatives. 


*2 There was general agreement that “land” should include water and the use of the sea, as 
well as controlling access to—if not actual ownership of——the subsoil. 
3 ILO Doc. APPL/MER/107/1986/D.7, at 32. 
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Above all, it was unanimously agreed that future activities of the ILO 
must “ensure the participation of indigenous and tribal representatives,” 
not merely as an expression of self-determination but as a matter of utilizing 
indigenous expertise. In this respect, the Office’s experiment with giving 
NGOs equal standing at an expert meeting was successful, in the eyes of 
ILO members as well as the indigenous participants. “I came wondering 
what I was doing at this meeting,” Adam of Canada confessed on the final 
day, “but perhaps we are all becoming experts by attending this meeting, 
and we will be experts when we leave.” 


RUSSEL LAWRENCE BARSH* 


ELECTION OF THE REGISTRAR AND DEPUTY-REGISTRAR OF THE IC] 


On February 19, 1987, the International Court of Justice elected 
Eduardo Valencia-Ospina to the post of Registrar to succeed Santiago Torres 
Bernardez, who had resigned for personal reasons several months before the 
expiry of his term of office. Mr. Valencia-Ospina had served as Deputy- 
Registrar since April 1984. He had previously served in the Office of Legal 
Affairs of the UN Secretariat. In accordance with Article 22 of the Rules 
of Court, he was elected for a term of 7 years. 

Mr. Valencia-Ospina is of Colombian nationality and is the first Registrar 
of the Court from Latin America. 

On the same day, the Court elected Bernard Noble to the post of 
Deputy-Registrar to succeed Mr. Valencia-Ospina. Mr. Noble, of British 
nationality, had been a First Secretary of the Court since 1967. In accordance 
with Articles 22 and 23 of the Rules of Court, he was also elected for a 7- 
year term.! ` 


PROFESSOR CHARNEY TO CHAIR AJIL EDITORS’ 
NOMINATING COMMITTEE 


Professor Jonathan I. Charney will chair the Nominating Committee for 
editors of the American Journal of International Law, to be elected at the 
Annual Meeting of the Society in April 1988. Members of the Society wishing 
to propose names to the committee may do so by letter to Professor Charney: 
School of Law, Vanderbilt University, Nashville, Tennessee 37240. To be 
éligible for consideration, letters must include a formal résumé for each 
name proposed. 


* Four Directions Council, Seattle. 
! This report is based on IC] Communiqué No. 87/3, Feb. 20, 1987. 


BOOK REVIEWS AND NOTES 


EDITED BY DETLEV VAGTS 
REVIEW ESSAY: THE CASE OF THE VANISHING TREATISES 


Where have all the treatises gone? i 

In an evocative 1981 essay,’ Christopher D. Stone $ sets out the thesis that 
“law scholarship, lacking any unifying sense of place and purpose, is frag- 
mented and drifting.”? In support of this baleful proposition, he notes that. 
when he entered Yale Law School in 1959, “the most eminent scholars were 
predominantly treatise writers: Bogart, Casner, Corbin, J. W. Moore, Pound, 
Powell, Prosser, Scott, Williston, and many others.” “Not so today,” Stone 
- laments.’ Not for the modern legal scholar the broad brush with which to 
paint, in bold strokes, a vivid picture of an entire field. Instead, 


few today aspire to the mastery of any body of law in particular. The 
brightest. . . have as their principal interest some body of scholarship 
outside the law. They have discovered in, say, economics or social- 
choice theory, some lance of insight with which they are prepared to 
take a tilt at the law—any body, of legal rules should do—in some way 
it has not been tilted at before. 


That lament might equally be sounded for a far broader range of synoptic 
writing. Where, today, in literary criticism, are the equivalents of the young 
T. S. Eliot, the prospective successors to John Bay ayi Gone into semiotics, 
perhaps. 

The plight of the treatise generally seems relatively benign, however, 
when compared with the near extinction of its international law version. 
Some fields of American legal scholarship, particularly constitutional law, 
do continue to generate a few important schematic works that more or less 
fit the treatise category.” International law does not, which is the more star- 
tling because that area of the law used to be a particularly fertile source of 
the genre.’ 

The disappearance of the American international law treatise has also 
_had the incidental effect of making U.S. courts, in their search for inter- 
‘national legal norms, extraordinarily dependent on the American Law In- 
stitute’s Restatement of U.S. Foreign Relations Law and causing the writing of 
that reference work by a group of scholars to take on some of the intensity 
of a legislative drafting process. 


' Stone, From a Language Perspective, 90 YALE L.J. 1149 (1981). 

? Id. at 1149. 3 Id. at 1150. 

* Id. at 1150-51. 

5 See, e.g., B. SCHWARTZ, CONSTITUTIONAL LAw (1979). 

6 See, e.g., W. FRIEDMANN, THE CHANGING STRUCTURE OF INTERNATIONAL LAw (1964). A 
rare recent exception to decline is M. McDouGAaL, H. LASSWELL & L. CHEN, HUMAN RIGHTS 
AND WORLD PUBLIC ORDER (1980), and earlier volumes in the Public Order series (Yale). 
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Stone’s search for a theory to explain the startling disappearance of the 
very idea of treatise writing from the aspirational agenda of serious legal 
scholars yielded few answers. The “contemporary temperament,” he ob- 
serves, no longer approaches legal scholarship with a view to making a lifetime 
commitment to mastering—let alone inventing—an entire field, in the sense, 
for example, in which Gray made Perpetuities.® Rather, scholarship tends to 
be perceived mainly as an opportunity to venture a quick fix for a salient 
social problem. The modern activist reaches into the quiver of scholarship 
for thin, fast arrows to fire at socio-intellectual bull’s-eyes. 

This may be a valid utilitarian appreciation of the scholar’s vocation at 
the end of the 20th century in America. In this era of more overtly activist 
courts, a pithy article does seem to serve, even satisfy, the judges’ need for 
bright ideas and scholarly footnotes quite as effectively as any treatise. Then, 
too, with almost all law—-even international law—increasingly the subject 
of restatements, codifications, treaties and resolutions of international or- 
ganizations, the treatise writer can no longer hope to be as visible or as 
influential as formerly. Gone are the days when judges, cast adrift on un- 
charted seas of common and customary law, needed frequently to consult 
the navigational guides provided by the treatise writers. Instead, the com- 
puterized data base is the radar by which modern courts steer. 

The mystery Stone examines but cannot solve is deepened if one broadens 
the search for clues. In Europe, there are still a few hardy scholars keeping 
the genre alive, although, even there, treatise writing can scarcely be said 
to be flourishing. Apparently, a European who produces a commodious 
oeuvre on international law can yet entertain rational hopes of an Oxbridge 
chair’ or a World Court nomination.’° It may therefore be significant that, 
whatever is causing the treatise to vanish, is happening more, and faster, in 
the United States. 

Why should this be so? 

It is here, in America, that legal theory has traversed a historic path from 
fact skepticism, to realism, then on to policy science, leading to prevalent 
present-day overt or covert nihilism, with a brief, optional, excursion around 
deconstruction. While United States legal educators are not alone in em- 
barking on this strange hegira, they have traversed it môre rapidly than 
have their cohorts in Europe. The Soviet Union’s legal philosophers, for 
example, seem to have dropped out of the progression after the fall of 
E. B. Pashukanis,*’ while French legal thinkers, by and large, have refused 
to be led by such philosopher-compatriots as Paul Ricoeur and Jacques 


7 Stone, supra note 1, at 1151. 8 Id. at 1152. 

° D. O'CONNELL, INTERNATIONAL Law (Oxford, 2d ed. 1970). The appointment to an 
Oxford chair of Professor Daniel O’Connell followed publication of this treatise. 

'° See, e.g., Sir Hersch Lauterpacht, author of: THE FUNCTION OF LAW IN THE INTERNA- 
TIONAL COMMUNITY (1933), and editor of successive editions of L. OPPENHEIM, INTERNA- 
TIONAL LAW. 

'! Pashukanis, The General Theory of Law and Marxism, in Sovier LEGAL PHILOSOPHY 193 
(H. Babb trans. 1951). 
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Derrida of the phenomenologist and deconstructionalist persuasions,'? even 
as these were making their mark on American jurisprudence. 

Thus it is in America that the profession has moved at an accelerating 
pace, proclaiming in quick succession the determinative role in the making 
of law of the fact variable,’* then the central role of the judges’ temperament, 
next the overriding importance of sound social or economic analysis in shap- 
ing law, and, finally, the centrality (or impossibility) of the linguistic and 
literary dimension of law.'* In quick succession, law has become everything 
and nothing. 

That this progression should have occurred principally in America does 
not, itself, explain the disappearance of the treatise. It is surely quite readily 
apparent, however, that rampant nihilism is not the best climate for mea- 
suring out, in coffee spoons, the decade of scholarly dedication typically 
needed in order to write a serious treatise. If the law is nothing, or everything, 
then it cannot be pinned to the page by a a as scholarly accounting 
of its normative intricacies. 

Paradoxically, American legal nihilism, at is overtly, appears least 
dominant in the field of international law, and yet, that may be precisely 
why the treatise is so utterly abandoned by scholars in that field. The general 
nihilist fashion is particularly unconducive to treatise writing in international 
law because its victory over that area of normativity has never been openly 
proclaimed. Legal nihilism has revealed itself in most of the other marches 
of the law, particularly in the avid writings of some, although by no means 
all,’ of the Critical Legal Studies scholars. Their open claims to dominance 
have generated systematic scholarly counterattack. Thus, Wechsler,’® Hart?” 
and Rawls,'* among others, have bucked the trend, periodically reasserting 
the ascertainability and functional legitimacy of meaningful rules derived 
from such sources as neutral and reciprocal principles, or which can be 
conceived by persons placing themselves in the ‘original position.”’’? Even 
in America, jurisprudential nihilism, while fashionable, has never been al- 
lowed to go unopposed—except in international law. 

In the field of international law, however, nihilism arrives disguised, on 
cat’s feet. It has not directly attacked positivism. Instead, vogue-ish legal 
thinking, dominated by the school of policy science, has professed its norm- 
ativity even while advancing a theory of creative interpretation of positive 
law that is nihilist in all but name. This, in turn, has generated the popular 


12 See, e.g., P. RICOEUR, INTERPRETATIVE THEORY, DISCOURSE AND THE SURPLUS OF MEANING 
(Eng. ed. 1976); J. DERRIDA, L’ECRITURE ET LA DIFFERENCE (1967, Eng. ed. 1978). 

!3 J. FRANK, LAW AND THE MODERN MIND (1930) and Courts ON TRIAL (1963). 

'4 For a discussion of each of these factors, see R. M. UNGER, THE CRITICAL LEGAL STUDIES 
MOVEMENT (1986). 

15 For one notable exception, see D. W. KENNEDY, INTERNATIONAL LEGAL STRUCTURES 
(1987). 

18 H. WECHSLER, THE COURTS AND THE CONSTITUTION (1965). 

‘7H, L. A. HART, THE CONCEPT OF Law (1961). 

8 T, RAWLS, A THEORY OF JUSTICE (1971). 
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jurisprudential belief that norms are merely the tools of good lawyering. 
While this is perhaps the ultimate in norm deprivation, it does not appear 
that way on the surface. The legions ride forth to do battle armed with 
gleaming conventional norms. Only gradually does it become clear that they 
perceive their swords not as Excalibur, but merely as something with which 
to bash the other side. ; 

Since the attack on international law’s normativity is not so readily ap- 
parent, the nomists have been slow to develop a coherent defense. Even 
Rawls did not think it worthwhile to stretch his theoretical framework to 
encompass international law. The forces of deconstruction seem to have 
thought the citadel not worth taking; hence, reconstructionists have not felt 
compelled to rush to its defense. As no overt nihilist challenge has materi- 
alized, international legal nomists simply went to sleep. 

This makes it all the more surprising that an international legal treatise 
has just been written, by Professor Oscar Schachter, and that (less surpris- 
ingly) it is very good indeed.” In 15 finely crafted chapters, Schachter distills 
the normative essence of international law. He defends normativity in the 
best possible fashion, by demonstrating the existence of norms that he cap- 
tures, catalogs, analyzes, criticizes and projects in most engaging fashion. 
His treatise deduces a teleology that gives purpose and design to what would 
otherwise be a jumble of random data. It examines and evaluates the sources 
of international normativity and demonstrates that the norms are not only 
alive, but growing and expanding. 

Addressing the ur-frage, Schachter notes that it ‘is helpful to understand 
that international law, like all law, involves the pursuit of social ends through 
the exercise of legitimated power and that in this sense it is reasonable to 
consider it as an aspect of the broader political process influenced by the 
factors that operate in politics generally.’’*’ This does not, however, lead 
Schachter to embrace the covert nihilist conclusion. On the contrary, he 
persuades the skeptic, through careful logic and painstaking research, to 


recognize that law is not the same as politics, sociology or philosophy. 

. It is in essence a system based on a set of rules and obligations. 
They must in some degree be binding, that is, the rules must be accepted 
as a means of independent control that effectively limits the conduct 
of the entities subject to the law.?? 


Schachter thus also explicitly rejects the legal-realist notion that the law 
is whatever states do, while willingly recognizing that habitual state violation 
of a legal norm may cause the norm to sink into desuetude and to become 
a dead letter. In other words, “ʻa teleological analysis of the law in terms of 
its aims and values does not preclude a separate deontological analysis of its 
obligations and rules. Both are appropriate and compatible.’’** Locating law 
outside power, but not removed from it, Schachter concedes that strong 


20 Schachter, International Law in Theory and Practice: General Course in Public International 
Law (Vol. 178, Academy of anternational Law, Collected Courses) 11 (1982 V). 
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states “have a disproportionate and often decisive influence in determining 
the content of rules and their application in practice”; but he nevertheless 
characterizes as “misleading” the prevalent nihilist view that ‘‘powerful 
States, like powerful individuals in many countries, can often flout the law 
and get away with it.”** That view is “much too simple—and therefore 
misleading” because “‘in focusing on the violations of law, we tend to lose 
sight of its functions and significance. We need to consider not only that 
States break the rules but also that they generally conform to them even 
against their immediate interest.’’*? Schachter then attributes states’ com- 
pliance with international law to “‘institutionalized habit’’:*° practice, the 
fulfillment of treaty obligations, precedents evidencing custom, and general 
principles of law found in treatises and manuals. He observes that states are 
most likely to restrain their inclination to pursue a particular course when 
bound by specific treaties, but that they also frequently do so in response to 
unwritten custom. 

Examining various instances in which states have violated normative prin- 
ciples, Schachter acknowledges that “ʻa State may well ignore the law if it 
thought its survival directly threatened. An illegal act may in some circum- 
stances be morally justified.”?” But he sees no reason for the law to sanction 
violations that may result merely because a state acts on the basis of its vital 
interests. Nor does he find that states have claimed a right to act on this 
basis, but, rather, that they justify such departures from legality on broadly 
defined grounds of self-defense, sovereignty or independence. 

The strength of the well-crafted treatise is its ability to modulate and 
incorporate contradictions, not only between seemingly irreconcilable norm- 
ative imperatives of the legal system being described, but also between 
various cognitive approaches to law itself. For example, in relation to the 
policy-science approach to law, Schachter, while essentially a nomist, nev- 
ertheless points out that nomist approaches to legal science are less likely to 
be rewarding around the outer, perimeter of the law, where concrete rules 
and black-letter texts are rarely to be found. Among the areas in which 
“specific rules are relatively rare and general principles dominate” are the 
“regulation of force, the right to self-determination, the economic rights 
and duties of States, and extra-territorial jurisdiction”; consequently, it is 
in these subject areas that “the ratio of specific rules to general principles 
is low,” leaving room for statesmen, judges and scholars to employ a form 
of legal reasoning in which a search for underlying policies and for principles 
of good order may be the only alternative to chaos and conflict.?* Schachter 
thus changes the debate between legal policy science and nomism into a 
scholarly search for the appropriate province of each. 

For the most part, however, Schachter firmly rejects the approach of a 
legal policy science that advocates determining the content of legal rules by 
asking not, “what do the rules say?” but, rather, “what is the purposive 


24 Id. at 28. 25 Id. at 28-29. 
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essence of the rules?” The result of such legal ontology would be to create, 
rather than to mitigate, uncertainty and disorder.’ This is because it is 
inconceivable, in present political circumstances, that any particular state or 
statesman could bé entitled to recognition as an authoritative interpreter of 
the collective global social purpose. Thus, says Schachter, “‘the unilateral 
policy of the State is not conclusive and. . . any reliance on purposes or 
policy must be validated by authoritative customary practice or agreements 
that manifest the aims of the relevant community.’’*° 

What is manifest, here, is a demonstration of the value of the treatise as 
principled jurisprudential judgment, a report card putting into context and 
proportion the fragmented, if passionate, discourse of leaders, lawyers and 
scholars. We see cognitive norms at work processing legal data to give rec- 
ognition to emergent substantive norms. To do this successfully requires 
both scrupulous comprehensiveness and evenhandedness. All sides of each 
argument, and the applicable evidence, must be seen to receive fair treatment 
before judgment and synthesis. Schachter is exemplary in navigating these 
shoals. Controversial concepts such as “peaceful coexistence” and jus cogens 
are explained, traced through implications derivable from their application, 
and evaluated in philosophical and historical context without the decks ever 
being stacked.*’ A particularly poignant example of Schachter’s evenhanded 
approach is his critique of his chosen genre, the treatise itself. Twitting the 
extreme positivists’ unskeptical reverence for the scholarly work of the pub- 
licists, Schachter notes that the writers’ supporting citations “were frequently 
selected to confirm the norm that had been formulated by earlier writers 
or by the writer of the treatise. When we examine these treatises,” he cau- 
tions, “we can readily see that pronouncements of impressive generality 
(and aphoristic form) were transmitted from treatise to treatise, quoted in 
judicial decisions and governmental statements. These pronouncements 
might be likened to magnetic poles that attracted the particles of State prac- 
tice. . . .”°? This process resulted in legal scholarship of dubious reliability, 
which tended to reflect the subjective preferences of their authors and the 
bias of nationality. 

A proper treatise, besides avoiding that pitfall, must also be perspicaciously 
forward-looking, even anticipatory. Of particular interest in this respect is 
Schachter’s survey of recent developments pertaining to “equitable princi- 
ples”: in geographical delimitation of the sea boundaries, the sharing of 
outer space (as in the moon treaty of 1979), the allocation of “‘slots” for the 
stationing of communication satellites in outer space, and the quest for a 
new international economic order.** These are not treated dismissively even 
though both the subject matter and the. applicable norms are sometimes 
necessarily “‘soft” and oft-times unfamiliar. Noting a tendency to dismiss the 


29 Id. at 49-50. 30 Td. at 51. 
31 See, for example, the discussion of “peaceful coexistence,” id. at 55~56, or the arguments 
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NIEO either as moralistic or as a thinly disguised pursuit of narrow national 
self-interest, Schachter comments: 


It seems to me reasonably clear that the governments which enter into 
co-operative arrangements through treaties or otherwise, do so not 
because of their moral idealism, but because of the predicaments i in 
which they find themselves. ‘They face deficits, imbalances, and demands 
by their people which are difficult to meet. . . . Hence in virtually 
every area of international life, but most especially i in economic and 
communication relations, we witness the proliferation of treaty régimes 
and institutions.** 


Yet this does not preclude this area of activity from engendering its own 
legal creativity. Law responds to self-interest precisely “because each regime 
requires an understanding as to the allocation of benefits and burdens and 
such allocation must take into account the perceptions of the parties as to 
fairness and equities of the arrangement.”?* This give-and-take does not 
necessarily always result in equitable arrangements, if measured objectively, 
but in arrangements that, at the least, the participating states find acceptable, 
hence potentially lasting. Schachter thus takes a pragmatic view of the roles 
of equity and distributive justice, which he considers ‘essential elements in 
international intercourse and in the legal régimes set up to govern the prac- 
tical collaboration of States.’’*® 

Just so does the well-tempered treatise anticipate and, when projections 
converge, synthesize. Schachter’s does both, but not at the cost of pusilla- 
nimity. When Schachter takes issue, he does so in a forthright manner. He 
disagrees with such heavy hitters as Lauterpacht, Verdross and Eagleton in 
proclaiming the general irrelevance of a “requirement of fault” or of mens 
rea in determining liability of a state for injuries sustained as a result of its 
violation of an international obligation.®’ He concludes that, although “‘the 
degree of knowledge of State officials may be relevant to determining 
whether an act or omission constituted a breach of an obligation,” neverthe- 
less, “‘to extend it into a general principle of responsibility would require 
an examination of the motives and state of mind of numerous officials in 
every case where international law rules have not been observed in fact.’*® 

Similarly, Schachter distances himself from more conservative writers in 
his willingness to recognize a fairly wide arc of acts that are illegal erga omnes, 
and that give “every member State” of a multilateral normative arrangement 
“a legal interest in” the law’s being observed, entitling each “to bring up 
an alleged violation to the competent organ.’’*? Included in Schachter’s con- 
cept of obligations erga omnes are genocide; murder or causing the disap- 
pearance of individuals; torture or other inhuman treatment; slavery or 
slave trade; systematic racial discrimination; prolonged arbitrary detention; 
and consistent patterns of gross violations of internationally recognized hu- 
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man rights.*° Yet, while siding with this “progressive development” view of 
the matter, he is careful to point out that, pushed too far and too fast, and 
in the wrong forums, the concept can become a Pandora’s box “which would 
allow every member of the now numerous community of States to become 
a ‘prosecutor’ on behalf of the community in judicial proceedings.”’** The 
effect of this would be not to speed normative development and legal redress 
of wrongs, but to cause the system to collapse by reductio ad absurdum. 

Another lustrous example of the potential of the treatise, as also of 
Schachter’s reach and grasp, is his analysis of the applicability to international 
litigation of what, in the United States, passes for the “political question’’** 
doctrine. This issue is currently of particular relevance because of the still 
ongoing litigation between the United States and Nicaragua. Although writ- 
ing well before the end of the jurisdiction phase of that proceeding, Schachter 
was remarkably prescient in predicting the outcome. He has done so by 
straightforward normative analysis. “It is of some significance,” he states, 
“that the Court has never rejected a case on the ground that it involved 
non-legal issues or that it could more appropriately be resolved in a political 
organ.” Pointing out that the dispute in the Iranian Hostages case was also 
before the Security Council, he doubts that the Court will refuse jurisdiction 
where violations of a treaty or a rule of customary law are at issue. He notes 
that nonappearance in the proceedings is no excuse for nonperformance of 
a judgment once lawfully rendered. Moreover, he deplores the refusal to 
appear, which he sees as designed to circumvent the Court’s statutory right 
to interpret its own jurisdiction “through the unilateral act of the State that 
had earlier filed an acceptance.” Nor should the judges be cowed: 


The Court should avoid diluting the effect of the acceptance of juris- 
diction voluntarily made by States. It can do this by giving effect to the 
instrument as long as it is prima facie valid and applicable and in con- 
sequence consider the absent State as a party against whom a judgment 
would be binding.** 


That, of course, is precisely what the Court did. 

Finally, a treatise, when it succeeds, earns its author the right to speculate. 
Indeed, imaginative speculation is the enticing icing on the cake, both for 
author and for reader. Schachter becomes particularly interesting in his 
analysis of the law and practice applicable to the next stage in an ongoing 
legal dispute such as that between the United States and Nicaragua, i.e., 
when the award-winning party seeks recourse to the Security Council in an 
effort to have its judgment enforced,* and, after that, when it seeks to use 
the domestic courts of third states to secure an effective remedy. In this 
respect, his analysis of the Corfu Channel case is likely to be studied closely 
by lawyers of both Foggy Bottom and Managua.*° Significantly, Schachter 
does not think that a claim of sovereign immunity would insulate the property 
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of the losing state in the latter circumstances. “If the debtor State should 
assert sovereign immunity in respect of such assets,” he writes, “it would 
not be unreasonable for the national court to hold that the immunity cannot 
prevail over the obligation of the State under the United Nations Charter 
to carry out the Court’s decision.” 4” (In the forum of the losing state, how- 
ever, the prospects are dimmer for the claimant.**) | 

Reading Schachter’s graceful, often witty, superlatively annotated tome, 
the reader will recall, wistfully, the requisites and dividends of the too-long- 
neglected treatise. The Hague Academy of International Law is to be con- 
gratulated for providing the incentive and opportunity for American inter- 
national lawyers to rediscover the value of the thing lost and to be once 
more tantalized by the display of systematic scholarship and creative legal 
imagination that the genre can manifest, when cultivated by hands as skilled 
as these. 

This is nothing to be taken for granted, either, because the general course 
at the Academy also appears not to have been entirely immune to the trend 
away from systematic treatises. In 1969 Professor Wolfgang Friedmann’s 
general course ventured something akin to a nomistic survey of the state 
and direction of international law.*® He was the last American to do so. 
General courses given by nationals of other states have also tended towards 
a more specialized approach to a relatively discrete group of problems,*° 
albeit with important exceptions.°’ Indeed, general courses in public inter- 
national law have become quite scarce at the Academy, as compared to the 
more numerous general courses in private international law.5? 

The Schachter volume is published by the Hague Academy “‘for private 
circulation only” and, one would hope, therefore, that a commercial edition 
will soon be available, perhaps rounded out by some additional chapters ° 
covering the few topics that could not be addressed within the confines of 
the lecture schedule. 


THOMAS M. FRANCK 
Editor in Chief 


Recueil des Cours de l’Académie de Droit International de La Haye, 1982. 5 vols. 
(Vols. 174, 175, 176, 177 and 178 of the collection.) The Hague, Bos- 
ton, Lancaster: Martinus Nijhoff Publishers. Vol. I, 1982: pp. 407; vol. 
II, 1983: pp. 414; vol. III, 1983: pp. 391; vol. IV, 1983: pp. 379; vol. 
V, 1985: pp. 395. Dfl.140; £38.75; $53.50. 


47 Id. at 228. 48 Jd, 

49 Friedmann, General Course in Public International Law, 127 RECUEIL DES Cours 39 (1969 II). 

50 See, e.g.. Fawcett, General Course on Public International Law, 137 RECUEIL DES Cours 363 
(1971 I). 

5! See, e.g., Mosler, The International Society as a Legal Community, 140 RECUEIL DES Cours 1 
(1974 IV). See also Tunkin, International Law in the International System, 147 RECUEIL DES COURS 
1 (1975 IV); Lachs, The Development and General Trends of International Law in Our Time, 169 id. at 
9 (1980 IV); and Virally, Panorama du droit international contemporain, 183 id. at 9 (1983 V). 

52 See, e.g., von Overbeck, Les Questions générales du droit international privé a la lumière des 
codifications et projets récents, 176 RECUEIL DES Cours 9 (1982 HI). 


772 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 81 


The General Course in Public International Law in 1982 was given by Oscar 
Schachter (then coeditor in chief of this Journa:, Columbia University). It 
constitutes all of volume V (vol. 178 of the collection). 

Schachter begins with an overview of the place of law in mternational 
society and proceeds from the theoretical to the particular. The theoretical 
orientation is basically positivist, amoral: ‘‘In short, co-existence is itself an 
end and one may regard it as a paramount value of international law, even 
if not of morality” (p. 56). But, he points out, rigid positivism is superficial 
in view of the organizational structures of the law and the existence of tri- 
bunals whose weighing of moral and other factors, the “normative com- 
plexities of the law” (p. 73), colors their view of the “law” to be applied in 
the particular cases before them. Now that the International Court of Justice 
is under attack by the United States precisely because it is perceived as 
applying as law rules not derivable through strict positivist reasoning, 
Schachter’s analysis makes the American withdrawal from the compulsory 
jurisdiction of the Court seem inevitable, which perhaps it was. 

Proceeding to deeper substance, the discussion of the sources of law most 
usefully emphasizes the quest for objectivity. But it begins to come apart in 
discussing the role of equity and general principles of law. There is no men- 
tion of the jus gentium, the “objective” basis for the concept of “general 
principles” accepted almost without dissent from the time of Cicero or 
earlier’ until early 19th-century jurists rediscovered conflict of laws. Indeed, 
there seems to be an underlying assumption that “‘natural law” theory is at 
base theological. As a matter of legal history, the mainstream, beginning 
with the 1 1th-century European rediscovery of Roman law (part of which 
predates Christianity and all of which is secular) and on through Blackstone, 
sought “objective” evidence of the eternal and immutable rules of Cicero’s 
overarching ‘vera lex” in the coincident rules of many municipal systems. 
They were seen as illustrations in local circumstances of universal principles: 
general principles of law recognized by civilized nations. That is what jus 
gentium was all about, and why it is not the same as the jus inter gentes, the 
law between states, even to the most sophisticated modern “naturalists,” 
like Sir Hersch Lauterpacht. As a result, Schachter’s discussion of these 
issues seems superficial and, in places, seriously confused. This confusion is 
compounded in the discussion of “equity,” which goes into some detail with 
regard to “distributive justice” but does not seem to mention, much less 
discuss, the most lively complaints today about unequal treaties and contracts, 
which relate instead to commutative justice. ‘The truly perceptive analysis 
later of legal questions arising out of expropriations is thus rendered super- 
ficial, deprived of the theoretical base on which the Third World really rests 
Its case. l 

Turning to treaty law in detail, Schachter accords due praise to the general 
codification efforts resulting in a host of useful multilateral conventions, and 


! Aristotle rejected the notion as part of his physical natural law theory, on the ground that 
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he expresses due caution regarding the utility of further efforts in this line, 
now that states. have begun consciously to use the excuse of codification 
to demand changes in the lex lata. But again, the essay is marred by the repeti- 
tion of some conventional wisdom that does not check out. For example, 
parenthetically Schachter says, “‘some [treaty] régimes, referred to as ‘objec- 
tive’, do bind non-parties” (p. 102). But his citations do not support the un- 
reasoned conclusion. The, pages cited to McNair are patently in error;? 
other, more directly pertinent, passages in McNair are much more qualified 
than the statement Schachter cites them to support and do not anticipate 
events, such as the rejection by the United States of a third-party beneficiary 
regime in connection with the Panama Canal, that cast doubt on McNair’s 
entire structure.” The work of the International Law Commission cited by 
Schachter* denies consensus on the point and seems to support the opposite 
of Schachter’s assertion. A third citation is only to Schachter’s own conclusion 
published elsewhere. This is not the place to attempt a better conclusion in 
competition with Schachter, but it seems clear that his generalities in this 
section should be treated with great caution and reflect more an unreasoned 
personal opinion than an analysis of the law. 

There are many other such assertions. Schachter supports the American 
“rescue mission” in Iran of April 1980 on the ground that the hostages 
were reasonably believed to have been in imminent danger (p. 147). Those 
who check the contemporary newspaper columns and remember the res- 
ignation of Secretary of State Vance will know that hindsight is not needed 
to reject Schachter’s argument. Schachter asserts that to help quell internal 
unrest, “in the absence of a civil war, recognized governments have a right 
to receive external military assistance and outside States are free to furnish 
such aid” (p. 164). But the authority of a government is determined by a 
state’s constitution, not by “recognition” except for the “recognizing” state; 
and even for the “recognizing” state, whatever the municipal law effects of 
that “recognition,” which vary from state to state, the determination is of 
very doubtful effect in international law. To act on Schachter’s overgenerality 
as a summary of public international law on the point is to justify interventions 
in the internal, constitutional struggles for authority in a foreign state. Such 
justifications have been legally unconvincing since the 1923 Tinoco arbitration 
showed why “recognition” by itself is not constitutive, and actions taken on 
the basis of outsiders’ overestimation of a foreign government’s constitutional 
authority have historically failed, as the United States should have been 


2 A. MCNAIR, THE LAW OF TREATIES 256-59 (1961). That section deals only with ‘‘dispos- 
itive” or “real” treaties, which create relationships in fact that survive the treaties that created 
them, like boundary treaties. Presumably, Schachter meant pp. 259-71, which deal with ‘“Con- 
stitutive or Semi-legislative Treaties.” 
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ignores the failure of the U.S. attempt in 1956 to establish a direct beneficiary right through 
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its merits, did not reflect state practice or opinio juris. 

* Reports of the Commission to the General Assembly, [1966] 2 Y.B. INT'L L. Comm’N 169, 
231, UN Doc. A/CN.4/SER. A/1966/Add.1. 
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reminded by many incidents, including the disaster involving U.S. Marines 
in Lebanon in 1984. 

Ironically, it is probably in the civil war situation, in which both parties 
can exercise belligerent rights, that armed help for one can be justified; 
“unneutral,” but not illegal. But a fuller analysis is not appropriate for a 
review, however much it might have been helpful in the book being reviewed. 

There are many other misleading superficialities of analysis, and some 
simple errors of fact. For example, it is just not true that “British naval 
vessels seized slave traders on the high seas during the nineteenth century 
and punished them as if they were pirates” (p. 262).° And the notion that 
“universal jurisdiction” over “‘piracy’’ is anything more than an empty as- 
sertion is absurd to anybody who has read the actual cases and thought about 
the jurisdictional struggles as they surfaced in practice. 

On the other hand, in dealing with areas of the law in which depth of 
analysis is less important, and when the basic conceptual framework so ably 
set out at the start of the course is kept to matters of current negotiation 
without important historical or jurisprudential subtlety, Schachter’s analysis 
is insightful and expert. In particular, the summary of inconsistencies and 
gaps in the 1982 Convention on the Law of the Sea (pp. 274-94) and most 
of the chapter on expropriation and international trade, “Sovereign Rights 
and International Business” (pp. 295-326), are balanced and very clear in 
describing major areas of current dispute. 

In sum, the-course can be read with profit, but only if read with skepticism 
regarding its general repetitions of conventional wisdom. Perhaps, setting 
out a few of the many areas of incomplete research and overgeneral con- 
clusion uncovers not so much a disappointing course as the impossibility 
today of presenting a general course at the magisterial level we have been 
led to expect both by the Hague Academy and by the many seminal writings 
of Professor Schachter. 

Daniel Goedhuis (Leiden) gave a two-lecture course on The Problems of 
the Frontiers of Outer Space and Atr Space. In principle, he believes that national 
authority over superjacent space is inherent in the legal order independently 
of the positive terms of the 1944 Chicago Convention asserting national 
sovereignty over territorial airspace. He also believes that various UN Gen- 
eral Assembly resolutions and the 1967 Treaty on Principles Governing the 
Activities of States in the Exploration and Use of Outer Space, Including 
the Moon and Other Celestial Bodies? pretty well establish the case for a 
special, nonsovereign, regime beyond territorial airspace. The problem is 
to find the border between the two regimes. The issue was made acute by 
the declaration of eight equatorial states in Bogotá on December 3, 1976, 
asserting national sovereignty in the space 22,300 miles (36,000 km.) above 
their territories, which is the height at which geostationary satellites orbit. 
"` Goedhuis argues that this claim, having been rejected by all other states, as 


5 The Le Louis, [1817] 2 Dods. 210, 8 BRITISH AND FOR=IGN STATE Papers 181 (1820- 
1821); Treaty of Nov. 30, 1831 between Great Britain and France, 18 id. at 641 (1830-1831). 
© Done Jan. 27, 1967, 18 UST 2410, TIAS No. 6347, 610 UNTS 205. 
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well as by all legal experts who have commented on this issue (vol. I, p. 390), 
has little persuasiveness. Since all the dissenting states have something to 
gain by their dissent, and all the equatorial states concerned have maintained 
their legal position, this conclusion would seem overstated even if the sup- 
porting assertions about “‘all’’ others were not so obviously exaggerated. 
There are some other misleading assertions, such as concluding from the 
failure of the Soviet Union and other states to ratify the 1944 Air Services 
Transit Agreement, which provides overflight rights for scheduled civil air- 
craft, that civil air transit of territorial airspace is not a customary rule. That 
may be true, but Article 5 of the Chicago Convention itself, to which the 
Soviet Union is a party, provides for such transit for nonscheduled civil 
aviation, and it is possible that there is a rule in the process of formation 
based on that Convention. Goedhuis’s contrary implication is inexplicable. 
The issue is important in light of the Soviets’ position on absolute rights of 
the territorial sovereign to shoot down unexpected civil aircraft like the 
KAL 007 in September 1983 (by their own admission, not knowing whether 
it might not have been a nonscheduled civil aircraft). 

Goedhuis has harsh words for the U.S. position that the concept of 
“peaceful”? uses of outer space permits “‘military’’ uses as long as they are 
not “aggressive”’ (p. 401). But the position is common to both the United 
States and the Soviet Union, and their apprehensions about the artificiality 
of the distinction between ‘‘peaceful’’ and “military” that Goedhuis would 
adopt, seem to have more substance than appears here. In sum, this seems 
a rather polemical pair of lectures. 

It is always instructive to read A.-C. Kiss’s writings. This time he titled 
his lectures La Notion de patrimoine commun de l'humanité. In the usual con- 
tinental natural law tradition, he begins by fixing a conceptual framework. 
In this case, he begins with the usual mis-citation to Grotius’s juvenile brief 
for freedom of the seas, neglecting the serious qualifications Grotius placed 
on the concept in his more mature works’ and the 17th- and 18th-century 
practice by the British and Spanish. On firmer ground, Kiss finds an analogy 
to civil law conceptions of res communis in the common law conception of 
trust, and concludes, apparently on the basis of coinciding principles of law 
in different legal orders, what used to be called the jus gentium, that there 
exists a legal conception of property rights administered by one for the 
benefit of others. The first problem, then, is to specify what sorts of property 
deserve that regime. 

The bulk of the course is a listing with considerable detail and logic of 
resources that by the nature of the legal and political organization of mankind 
should be reserved for the use of all, although in aspects available for the 
nonexhaustive use of some today. The listing includes the Antarctic, where 


7” Goedhuis does not make the same error, correctly citing H. GROTIUS, DE JURE BELLI AC 
PACIS, bk. II, ch. III, pt. XIII, para. 2 (1646 ed.). This admission that under the legal conceptions 
of his time vast areas of the sea were subject to national appropriation by naval occupation on 
the same rationale that res nullius could be acquired on land is also in the 1632 edition of De 
jure. | have not been able to check the 1631 or 1625 editions. 
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a struggle for authority between the Antarctic powers and the United Nations 
is already evident; radio frequencies; outer space and celestial bodies in- 
cluding geostationary and other orbits; the cultural heritage of all, partic- 
ularly archaeological findings and artistic productions of all times and places; 
endangered species and wilderness areas (nicely called “‘especes et espaces sau- 
vages’’); common essentials for life, such as the ozone layer, the global climate 
and genetic pools (this category seems to overlap the endangered species 
category; nevertheless, Kiss draws some distinctions, while finding the legal 
result of both categories to be about the same); and various resources of the 
sea, including seabed minerals. ‘The categorization seems useful as a matter 
of establishing legal regimes and as the subject matter for conferences, UN 
General Assembly resolutions and multilateral conventions. These matters, 
usually of more concern to civil law jurists than common lawyers, are un- 
derlined by the concluding section, in which Kiss addresses the difficulties 
of establishing by treaty the administrative organs through which the inter- 
national community can discharge its “trust” obligations to unborn gener- 
ations. There is much food for thought in all this, and those trained in the 
common law, who might be inclined to underestimate the difficulties of 
establishing an administrative organization capable of either translating 
principle into action or responding to changing conceptions of principle, 
should be especially concerned to understand how civil law jurists solve the 
problem. 

Another civil law jurists’ course was Le Fait dans l’application du droit in- 
ternational by Jean J. A. Salmon (Free University, Brussels). He begins by 
posing a simple deductive syllogism, describing the major premise as a rule 
of law and the minor premise as a statement of fact, which, if it is to lead to 
a conclusion drawn from the major premise, must relate to facts stated as 
_ the legally significant ones in that major premise. Thus, “facts,” in a deductive 
system, must be considered to be the facts envisaged by the rules the legislator 
of the system establishes, not ‘‘facts’’ in an objective sense, although both 
conceptions can certainly overlap. This fairly simple statement is then shown 
to conceal great logical complexity and practical difficulty whenever the 
“law” of the major premise is sought to be applied to a set of facts established 
not by lawyers but by reality outside of the law. An amusing, or infuriating, 
example given by Salmon is the holding by the European Human Rights 
Commission in the Iversen case that a petition was “manifestly” ill-founded, 
by a vote of six to four! Various analytical tools are then examined, such as 
the distinction posited by some between “‘core’’ and “penumbra” in the 
rules, to allow facts that seem to bring the case within the rule to be relegated 
to another legal category, and what he calls “fictions”: jurists accepting as 
“facts” for purposes of a legal argument assertions that are patently untrue. 
Salmon’s examples are telling, and some are amusing, although it is possible 
to disagree with his categorizing some self-serving auto-interpretations as 
abusive or beyond the reach of discretion (abus d'interprétation, détournement 
de pouvoir), implying bad faith. He concludes that the most significant check 
on promiscuous misqualification is whether those uninterested in the par- 
ticular matter can be persuaded that the facts have been correctly named. 
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But in the real world, those truly uninterested are unlikely to express an 
opinion, and if they do, it is quite likely to be literally irresponsible. 

On the border between public and private international] law is the course 
by Rosalyn Higgins (University of London), The Taking of Property by the State: 
Recent Developments in International Law. The outline of the course is simple; 
the substance is thought-provoking, certain to be controversial, and both 
brilliant and unsatisfying. Higgins first indicates that the concept of “‘prop- 
erty” is itself imprecise in law, and that even in the United States, whose 
Constitution forbids its federal Government to take private property for 
public use without ‘‘just compensation,” there are instances where ‘‘just 
compensation” has been held to be zero. Noting that all known legal orders 
permit takings of private property, and all accept the legal results of the 
takings of others even while they might assert that those takings violate 
international law, she points out that trends in statutory law in capital-ex- 
porting states are to restrict sovereign immunity in some cases, which permits 
an examination of the legality of the taking when some legal order can be 
found against which to measure it. She indicates that the American Foreign 
. Sovereign Immunities Act of 1976 goes much further than the United King- 
dom State Immunity Act of 1978 in this regard and seems to be saying that 
there is no clear international law in this area. Her third lecture 1s a critical 
. analysis of some recent arbitration awards coming out of oil concession ex- 
propriations, pointing out that the oft-cited Chorzów Factory dicta regarding 
restitutio in integrum were not in fact applied by the PCI] itself in that case. 
Passing on to “‘indirect takings” in what might be the most compelling part 
of her analysis, Higgins shows that many states have reduced the value of 
concession contracts by enacting subsequent general legislation and have 
refused to pay compensation for the reduction in value of the concession 
contract. She ends this discussion by pointing out how the United Kingdom 
accomplished this ‘‘creeping expropriation” in connection with North Sea 
oil by legislating a right in the British National Oil Corporation to 51 percent 
of the oil, then negotiating the implementation of that right with the con- 
cessionaires to mean merely a right to purchase at market rates up to 51 
percent of the oil recovered under the original concession agreements. Fi- 
nally, she examines uncompensated takings as a property right in the context 
of human rights, particularly Protocol 1 of 1954 to the 1950 European 
Human Rights Convention. She concludes on the basis of travaux préparatoires 
and some cases that Article 1 of that Protocol, which provides that ‘‘No one 
shall be deprived of his possessions except . . . subject to the conditions 
provided. . . by the general principles of international law,” is not applicable 
to nationals of the expropriating country. She does not ask why then it is in 
a “human rights” document, although reporting on the basis of the cases 
under the Protocol that ‘‘it is thus clear that property rights as human rights 
are still in a very formative stage.’ 


? The major point of the European Human Rights Convention is to require parties to apply 
internationally agreed standards of justice to their own nationals. The notion that a Protocol 
to that Convention is not applicable in those very cases seems insupportable. But the European 
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There seems to be an odd disparity in the meticulous analysis brought to 
bear on some recent cases and significant elisions in others. For example, 
she writes that the U.S. Supreme Court, “giving judgment in the Sabbatino 
case in 1976, declared that it was unable to ascertain contemporary inter- 
national law on the requirement of compensation.” The citation is toa 1954 
decision and the many critical law review articles that resulted from it. What 
the court actually said in 1964 (not 1954 or 1976) was, “We do not, of 
course, mean to say that there is no international standard in this area; we 
conclude only that the matter [the legality of a foreign expropriation, in- 
cluding the question of compensation] is not meet for adjudication by do- 
mestic tribunals.” The reasons why domestic tribunals should not attempt 
to resolve the matter are argued by the Court to be because the disagreements 
among states are the result of ideological conflicts, and national courts, cre- 
ations of national constitutions that reflect national ideologies, cannot replace 
diplomacy. And under the American Constitution, diplomacy 1s the respon- 
sibility of another branch of the Government. So, to the degree that the 
Supreme Court was unable to ascertain contemporary international law in 
this matter, it was not because it believed the international standard to be 
unascertainable using the tools of the law; not that the Court was “unable” 
as a matter of legal logic to determine the law. Rather, it was because in its 
view, in 1964, the U.S. Constitution reposed authority for resolving this 
sort of legal question in the executive branch, to be advised by two-thirds 
of the Senate if a final settlement were achieved by treaty. 

Similarly, the apparent admiration for the British technique of creeping 
expropriation seems to ignore the practical problems of the concessionaire 
as if treating the British National Oil Company as having an option to pur- 
chase an amount of oil equal to the total sold to others, but no obligation 
to purchase that amount, raised no questions of quantity and storage, which 
the concession agreement had excluded from the original bargain. There 
is no argument to support this form of legislation as somehow more general 
and more “‘legislation”’ in a jurisprudential sense than the legislation of some 
other countries, like Iran or Libya, aimed at achieving a change in the general 
distribution of authority over the economy or natural resources of a country. 

But this is not the place to write a counter-article or cavil over typograph- 
ical errors. The course given by Higgins is controversial indeed, and, if not 
definitive, fills the other major function of effective teaching; it makes the 
reader think. . 

The other courses offered at the Hague Academy in 1982 were by J. 
Rajski (Warsaw), Les Principes du droit commercial international de certains pays 


Court of Human Rights has recently held in a case in which Professor Higgins was counsel for 
the respondent government that the phrase ‘‘general principles of international law” in Article 
1 of the Protocol was not intended to give nationals of an expropriating party the same legal 
protection general international law, presumably including genera) principles of law recognized 
by civilized nations, gives to non-nationals. The distinction drawn ts a subtle one whose ultimate 
importance cannot usefully be analyzed further here. See Case of Lithgow and Others, 102 
Eur. Ct. H.R. (ser. A), paras. 111-19 (1986). 
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socialistes européens; Sir Joseph Gold (formerly General Counsel to the Inter- 
national Monetary Fund), Developments in the International Monetary System; 
J. G. Sauveplanne (Utrecht), New Trends in the Doctrine of Private International 
Law and Their Impact on Court Practice; A. E. von Overbeck (Fribourg), Les 
Questions générales du droit international privé a la lumière des codifications et 
projets récents (given as the annual General Course in Private International Law); 
E. Jayme (Munich), Considérations historiques et actuelles sur la codification du 
droit international privé; M. Bennouna (Rabat), Le Droit international relatif aux 
matieres premieres; and 'T. B. de Maekelt (Organization of American States), 
General Rules of Private International Law in the Americas. A New Approach. 


ALFRED P. RUBIN 
The Fletcher School of Law and Diplomacy 


Encyclopaeaic Dictionary of International Law. Edited by Clive Parry, John P. 
F Grant, Anthony Parry and Arthur D. Watts. New York, London, Rome: 
Oceana Publications, Inc., 1986. Pp. xix,.564. $60. 


The compilers of this volume have largely accomplished their purpose: 
to produce a “‘speedy yet inexpensive access to international law and inter- 
national law materials” (p. ix). As stated in the preface, the book’s main 
thrust is the law of peace, although it covers many topics related to the law 
of armed conflict as well. 

This encyclopedic dictionary, which the late Professor Clive Parry had 
intended to be the first in a series (including an atlas, a compilation of major 
treaties, and digests of international case law and state practice), will prove 
_ to be a useful basic reference work for institutions and individuals alike. It 
fills the role in English earlier occupied in French by Frangulis’s Dictionnaire 
diplomatique (1948—1957) and in German by the Strupp/Schlochauer Wör- 
terbuch des Volkerrechts (1960). While of course less encompassing and detailed 
than the Encyclopedia of Public International Law being published under the 
auspices of the Max Planck Institute for Comparative Public Law and In- 
ternational] Law, this single moderately priced volume contains succinct and 
accurate entries that may serve as the basis for the interested reader’s further 
research. 

The dictionary covers the most frequently used terms of the international 
law of peace, and gives brief descriptions of international organizations and 
bodies, judgments and advisory opinions of the Permanent Court of Inter- 
national Justice and the International Court of Justice, and major arbitration 
awards. It also contains short biographies of prominent individuals in the 
field. The clearly written definitions often incorporate quotations from classic 
works in international law, most frequently Oppenheim and McNair. On 
occasion, the compilers provide examples of usage rather than definitions 
per se. The summaries of case law and arbitration awards are informative 
and pithy, which is no minor accomplishment in some instances. The authors 
describe their handling of international organizations as “‘cursory,”’ but the 
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reader receives enough information to grasp these bodies’ basic functions 
and structure. 

The short biographies of judges and publicists, on the other hand, add 
little. Eliminating them would permit the inclusion of additional entries, 
together with more extensive coverage of topics that are given relatively 
scant space, such as the Non-Proliferation ‘Treaty. If the biographies are 
retained in a later edition, they would more logically appear on their own 
in an appendix, and then with many additions from non-Anglo-American 
international law circles. The volume already uses an appendix to present 
well-chosen basic documents, which makes it more valuable as a refer- 
ence work. | 

Despite the book’s strengths, any undertaking of this kind inevitably has 
some weaknesses. Such a work will be judged on what it omits as well as how 
it handles what it contains. Curiously, there is an entry for “discrimination, 
racial,” but none for discrimination on the basis of religion, creed, political 
belief or sex. In the latter case, a cross-reference to entries under “women,” 
which do set forth the basic aspects of sex discrimination in international 
law, would have been helpful. To cite another instance, the subject entitled 
‘Rivers, international” gives rather short shrift to the many regimes estab- 
lished around the globe for certain rivers, and only the Danube is listed. In 
general, based as it is on traditional international law, the volume tends to 
be a bit Eurocentric in the examples it offers. In some cases, more up-to- 
date bibliographical references are needed, as in the summary of the Amer- 
ican Convention on Human Rights and in the entry on the International 
Labour Organisation. Finally, the compilers’ definitions in regard to more 
controversial subjects, such as the Falkland Islands, are open to serious 
dispute. 

Shortcomings aside, this encyclopedic dictionary will be extremely useful 
to students, practitioners and academics alike. Messrs. Grant, Parry, Watts 
and their associates deserve credit for accomplishing the difficult task of 
completing the work Professor Parry had begun. It is a quality product that 
stands as a fitting tribute to his memory. 


ANNE M. TREBILCOCK 
Of the Michigan Bar 


The Search for World Order: A Study of Thought and Action. By Cornelius F. 
Murphy, Jr. Dordrecht, Boston, Lancaster: Martinus Nyhoff Publishers, 
1985. Pp. xiii, 192. Index. DfAl.115; $43; £51.95. 


In a time when international relations analysis, at least in the United 
States, is increasingly focusing only on the structure of the international 
system characterized by the distribution of capabilities (Waltz), a study that 
stresses the normative and societal underpinnings of the international game 
becomes a useful corrective. In this context the analyses of British scholars 
(Hedley Bull, Carsten Holbraad, et al.) have to be mentioned, as well as those 
attempts in the United States to call into question the neorealist paradigm 
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(Richard Ashley) and its concomitant anarchy “‘probléematique’’ (Hayward 
Alker, Richard Ashley). Furthermore, and perhaps best known, are the ef- 
forts of analysts connected with the World Order Models Project who search 
for system-transforming possibilities (Richard Falk, Saul Mendlovitz). 

Within these various alternative modes of thinking about international 
relations, Cornelius Murphy’s book is perhaps closest to Hinsley’s monu- 
-` mental study, Power and the Pursuit of Peace (1967), or Judge Lachs’s recent 
work, The Teacher in International Law (1982). The Search for World Order 
aims at the illumination of the thought and teachings of various theorists 
who have addressed the problem of order. Beginning with the time of Dante’s 
De monarchia, Murphy traces the classic writings on international law by 
Grotius, Pufendorf, Vattel, Kant and others, and examines even lesser known 
contributions such as those by Bluntschli and Lorimer. Murphy’s presentation 
provides concise and lucid summaries of the main teachings and investigates 
further the problem of institutionalization of the world political process in 
the various organizational efforts after the two world wars. His study of the 
“political thought” concerning international relations will be of use to stu- 
dents of political theory, international law and international relations alike, 
particularly if they are interested in a quick overview. 

Given the ambitious scope of Murphy’s study, it is not surprising to find 
certain flaws. Any summary of the history of international legal thought 
that attempts to deal with the subject matter in less than two hundred pages 
will by necessity introduce some distortions, if not by commission then by 
omission. For example, although Murphy’s presentation of Pufendorf follows 
the traditional interpretation, a closer reading of Pufendorf’s monumental 
work clearly shows the problematic nature of much of the conventional 
wisdom. l 

Another problem with Murphy’s account is the weak articulation of his 
theoretical frame of reference. He begins his study with a more or less 
straightforward historical narrative, summarizing the main arguments of 
various writers. In the second half of the book, this mode of presentation is 
often interrupted by topical discussions in which a problem provides the 
starting point for the examination of the teachings of several writers on a 
given point. While there is obviously nothing wrong with such a change in 
the mode of presentation, the usefulness of leaving the strict report on po- 
litical thought for a more systematic discussion of the organizational problems 
of international life depends crucially upon a well-developed analytical 
framework. Rather than a mere recounting of the ideas about international 
relations, we then need an explicit theory that links thought and action. 

It is here that Murphy’s attempts are less successful. Part of the problem 
results from his effort to view all types of thought and teachings, from the 
end of the Middle Ages to the present, as variations on the theme of “world 
order.” But, as he himself admits, much of 18th- and 19th-century thought 
was concerned with the establishment of well-ordered and effective states 
rather than with the issue of articulating and institutionalizing among the 
autonomous actors the encompassing political process. Furthermore, Murphy 
never faces directly the divergence between the imperatives of international 
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order and those of “world order,” a problem that clearly emerged from the 
discussions of, for example, Bull and Falk. Thus, important dilemmas tend 
to be neglected or “solved” by verbal means only. One example may suffice. 
Murphy’s “proof” of the existence of an “international society” consists 
largely of showing that states share a range of “common interests.” “There 
are fundamental goals of security, cooperation, and mutual defence, and 
there are rules which sustain and advance these goals” (p. 161). But from 
the fact that all states (singly) share an interest in their security, we cannot 
infer that there is a common security interest that unites all states (short of 
a common interest in the avoidance of general nuclear war); otherwise, the 
“security dilemma,” so aptly analyzed by Robert Jervis, would have ceased 
to exist. 

Given the fact that Murphy explicitly quotes Nardin, it is also somewhat 
surprising that he falls back onto the idea of a society of common purposes 
in order to characterize the international community. Nardin’s point was 
precisely that such an analogy might be misleading. In contrast to the concept 
of “rational action” (as goal-maximizing choice) and the conceptualization 
of the international community as one united in the pursuit.of common 
purposes, Nardin suggests that the link between thought and action in in- 
ternational relations is better captured by a deontological perspective on 
law. Such a perspective gives rise to the conception of the international 
community as a “‘practical association,” i.e., as one united by common rules 
and the mutual recognition of rights rather than by the common pursuits 
of specific goals. 

Notwithstanding these criticisms, Murphy’s study is a useful and sorely 
needed contribution to the history of international legal thought and to 
international relations analysis alike. 


FRIEDRICH KRATOCHWIL 
Columbia University 


Strangers or Friends: Principles for a New Alien Admission Policy. By Mark Gibney. 
New York, Westport and London: Greenwood Press, 1986. Pp. xv, 
169. Index. $29.95. 


In Strangers or Friends, political scientist Mark Gibney raises a fundamental 
question that is too seldom asked of our immigration policy: on what basis 
should the United States admit or exclude aliens who seek to enter? For 
guidance in answering that question, he looks to normative moral theory. 
Students of international law and politics might anticipate that the answers 
this approach yields would not be altogether convincing, and they would be 
right. Still, Gibney’s effort merits attention. 

Despite the complexity of the subject matter, the book is very brief (and 
overpriced). It is divided into two parts. The first summarizes and criticizes 
various philosophers’ views about what moral criteria should govern the 
admissions decisions of an industrialized nation like the United States sur- 
rounded by poverty-stricken, strife-filled, overpopulated societies. In the 
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second, Gibney offers and applies his own standards for alien admission— 
what he calls the “harm” and “basic rights” principles. 

Gibney begins by reviewing the work of Michael Walzer, John Rawls, 
Henry Shue, Peter Singer and Bruce Ackerman. Each has pondered what 
is probably the fundamental question of political theory: on what grounds 
and by whom may membership in a community, especially the nation-state, 
be restricted? Gibney finds ideological and familial affinities between estab- 
lished residents and would-be settlers, which Walzer emphasizes, to be in- 
coherent or unworkable as criteria of admission. He criticizes Rawls for 
limiting his “difference principle” to national societies, preferring the in- 
ternationalist formulations of Brian Barry and Charles Beitz, who insist that 
economic security must be the foundation for the autonomy that Rawls 
seeks to protect. Shue and Singer prescribe social duties to strangers that 
Gibney fears are limitless, although he applauds Shue’s differentiation of 
the moral bases for those duties. And he cogently argues that Ackerman’s 
principles of exclusion are arbitrary and insufficiently sensitive to community 
needs. Part 1 concludes with a summary of popular and judicial attitudes 
toward the place of aliens in American communities. 

Part 2 is more ambitious and original, but also more problematic. Here, 
Gibney valiantly attempts some theory building of his own but immediately 
runs into difficulty. A confusing, inconclusive chapter emphasizes the moral 
responsibilities of the receiving nation’s individual citizens in the international 
realm. It ends by affirming the obvious—that governments, not individuals, 
bear responsibility for alien admissions—leaving one to wonder what the 
point of the discussion is. 

The next two chapters are more promising but they, too, leave the reader 
unsatisfied. Gibney begins by advancing his “harm principle’”’—the notion 
that one has a duty not to harm others and that those who cause harm must 
make restitution to their victims. Although the discussion proceeds as if 
“harm” were a self-evident concept, its meaning is anything but obvious. 
The seriousness of this defect becomes immediately apparent in his emphasis 
upon autonomy (another undefined concept) as the main justification for 
the harm principle. Depending upon how harm and autonomy are defined, 
however, Gibney’s harm principle may actually reduce autonomy. . 

Does state A harm state B or B’s people when A stands by and watches B 
engage in human rights violations or massive corruption that A might prevent 
if it-intervened in some fashion? Does respect for the autonomy of B or B’s 
people instead oblige A to adopt a policy of nonintervention? Suppose that 
for A to respect B’s autonomy, A must actually threaten the autonomy of 
B’s people, or vice versa? Does B harm A when B conducts its “internal” 
affairs in ways that deeply offend the moral sensibilities of A’s citizens? Whose 
autonomy is the harm principle intended to protect, and in the event of 
conflict among plural autonomies, which is to be preferred? 

Gibney’s failure even to recognize these and other common problems is 
all the more surprising because they are standard issues in tort law, to which 
he draws an explicit analogy. Gibney does tell us that the harm principle is 
triggered if A helped “establish or maintain” an “‘unjust’’ regime in B. As 
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_ with the concepts of harm and autonomy, however, he does not indicate 
(except in the clearest cases) what those crucial terms mean. One could 
conclude, for example, that virtually any intercourse between A and B that 
tends to buttress B’s legitimacy, even including A’s scrupulous efforts to 
moderate B’s unjust policies, could qualify as helping to “maintain” B. If so, 
it would require A to compensate B’s victims in some way under Gibney’s 
schema. 

Gibney further illustrates his harm principle with what he apparently re- 
gards as an easy case. Noting that some multinational corporations are more 
powerful than their host governments and can cause great harm, he states 
that “if Nestle had been an American corporation, I think there would have 
been some duty on the part of the U.S. government to prevent Nestle’s 
actions in third world countries when it was apparent that the corporation’s 
activities were having disastrous effects” (pp. 93-94). (Gibney’s example 
presumably—he does not say——refers to the claim that the promotional 
activities of Nestlé induced some mothers to abandon breast-feeding and 
instead use its milk products mixed with contaminated water.) Elsewhere, 
Gibney suggests that the harm principle implies that if the United States did 
not prevent these actions, it must compensate Nestlé’s victims, and that it 
must even adjust its alien admission policy as a “last resort.” 

There are many difficulties with this analysis, but Gibney addresses none 
of them. First, no one’s autonomy is respected if the United States punishes 
a company for selling something that is sold here, that foreign consumers 
evidently want and that their governments do not prohibit. (I assume here 
that the product is not deceptively labeled.) Second, it will seldom be clear 
that such activities are ‘‘disastrous”’ on balance. Surely the consequentialist 
morality that Gibney emphasizes should be concerned with net harm; the 
calculus should include offsetting benefits, such as the new choices that Nestle 
offered to mothers who could not or did not want to nurse, the jobs that its 
activities created and the improved health that such jobs made possible. The 
point, of course, is not that a net harm calculus would necessarily justify 
Nestlé’s actions, but that the calculus is often very difficult to make. Finally, 
even assuming that we could identify the particular individuals who suffered 
net harm at Nestlé’s hands, Gibney does not explain how we could, as a 
practical matter, target our remedy on them. On the other hand, it is hard 
to see how they would be helped by an American decision to admit more of ` 
their countrymen. Indeed, those who remain might be made worse off by a 
decision that depletes their sociéty of valued members. 

Gibney’s other norm, alas, fares no better. His “basic rights principle” 
obliges state A to do its ‘‘fair share” to help meet the basic subsistence and 
security needs of individuals in other states, even if A did not cause those 
needs. He says that A’s fair share (he suggests 1 percent of its GNP) can be 
met through economic assistance or (as a second-best remedy) alien admis- 
sions, and that this obligation takes precedence over all of A’s other national 
objectives. But he nowhere justifies requiring A to prefer the interests of 
strangers to those of its own members (especially those in A who are destitute 
by A’s standards). Nor does he explain why economic assistance discharges 
the basic rights obligation while military assistance, which may be necessary 
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to preserve the recipient state’s economic and physical security and which 
_ frees up resources for other uses, does not. (The answer, I infer from Gibney’s 
general stance, is that he regards the former as humane and the latter as 
not.) Here again, the key concepts underlying the basic rights principle, such 
as subsistence and security needs, remain essentially undefined. 

To his credit, Gibney quickly moves from abstraction to examples. But 
his specifics, far from relieving our doubts, only confirm them. According 
to Gibney, the basic rights principle obliges state A to assist “unjust” regime 
B even if B’s small ruling elite is “living quite well, refusing to provide aid 
to their compatriots, and actually siphoning off aid” (p. 130). But what con- 
ception of morality would compel such an absurd, futile, wasteful policy? 
He says only that ‘‘an individual’s basic rights should not be ignored because 
others are not honoring them” (p. 130), and goes on to assert that under 
certain conditions—an unjust regime, numerous starving people and the 
ineffectiveness of alien admissions or other forms of assistance—A should 
intervene militarily to overthrow B. But this seems strikingly inconsistent 
both with Gibney’s commitment to the autonomy of B and its people and 
especially with A’s obligation (imposed only two paragraphs earlier) to aid 
B. And when one recalls how common these “extreme’’ conditions are in 
today’s world, one’s perplexity only deepens. 

Gibney stands on much firmer ground in his final chapter when he uses 
his principles to measure the moral dimension of our current alien admission 
policy. In particular, he criticizes its almost total preoccupation with the 
family unification criterion, which now accounts for about 95 percent of our 
legal, “normal flow” admissions. He suggests, as have previous analysts, that 
it disserves our labor market objectives and has resulted in declining edu- 
cational levels (relative to the population generally) among immigrants, yet 
it still favors those who are already advantaged in the source countries. 
Gibney points out that even our refugee admission criteria may favor indi- 
viduals who are less needful than those who are excluded. By way of remedy, 
he argues that those who would qualify under his harm and basic rights 
principles “will undoubtedly be much different i in kind than those currently 
. being admitted” (p. 145). 

Unfortunately, he does not tell us how we should select such individuals 
once we identify the societies entitled to aid under his principles, assuming 
(as seems plausible) that the number wishing to come would greatly exceed 
the number who could be accepted. This is obviously a serious omission in 
a book that purports to prescribe principles for a new admission policy. 
When added to its other flaws—the use of undefined, question-begging 
terms, the invocation of indeterminate and conflicting values, and dubious 
statements of fact'—this failure looms even larger. 


! Gibney states: “It is now no great secret (if there was ever a time when it was a secret) that 
the United States was very much responsible for the overthrow of the popularly elected Allende 
regime in Chile” (p. 124). Yet the Senate committee chaired by Frank Church, which exhaustively 
studied this question and which also had strong partisan reasons for wanting to indict the Nixon 
administration for engineering Allende’s downfall, reached a contrary conclusion: ‘The Com- 
mittee has found no evidence that [the United States was directly involved covertly in the 1973 
coup in Chile}.” See STAFF REPORT OF THE SENATE SELECT COMM. TO STUDY GOVERNMENTAL 
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But for all of this, Gibney’s contribution should not be overlooked. He 
reminds us that an alien admission policy involves moral (as well as political) 
choices, that diplomatic pressure and economic and military assistance are 
not the only tools with which states can influence the behavior of other 
regimes, and that a state’s harmful acts and omissions create special obli- 
gations to the innocent victims of its policies. It is significant that even these 
elementary, almost self-evident propositions of Gibney’s raise serious ques- 
tions about the adequacy of America’s existing alien admission policy. It will 
remain for others, however, to provide more compelling answers. 


PETER H. SCHUCK 
Yale Law School 


Resolving Language Conflicts: A Study of the World’s Constitutions. By Albert P. 
Blaustein and Dana Blaustein Epstein. Washington: U.S. English, 1986. 
Pp. 105. $45. 


This is a reference work with a political purpose. It was commissioned by 
“U.S. English,” as part of that organization’s effort to ensure the protection 
of English in the United States as the national language. The development 
of linguistic diversity, manifested by policies such as bilingual education and 
bilingual elections, has prompted some to consider the protection of English 
a serious national issue. While English has always held the informal status 
of the national language of the American people, as a matter of law and 
policy, some feel that “the recent inroads of rival languages and the perceived 
erosion of English are signals that the time has come to grant English more 
formal] recognition.” The rationale behind this work is that the examples of 
other nations that have sought to resolve language problems in their con- 
stitutive instruments might serve as information and inspiration for for- 
mulating legal protection for the English language in the United States. 

The merits of this work are independent of the motivation behind it, and 
it will serve a readership often far removed from this cause, including ad- 
vocates of linguistic diversity. Resolving Language Conflicts is a comprehensive 
compilation of constitutional texts related to language use and the limits of 
that use. 

This work follows in the footsteps of Professors Blaustein and Flanz’s 
well-known Constitutions of the Countries of the World (1971). Part I of the 
book, entitled “‘Categories of Conflict,” includes sections on specific aspects 
of language policy, with references and quotations from representative con- 
stitutional provisions. It provides an analysis of various approaches adopted 
by different states in order to resolve issues related to language conflicts. 
The survey spans the entire spectrum of areas where choice regarding the 
use of language is an issue. These include language and politics; official and 
national languages; language and discrimination; language requirements for 
citizenship, voting and public office; language of the functioning of govern- 
ment and official government documentation; the language of judicial pro- 
ceedings; and the language of education. The whole gamut of human rights 


OPERATIONS WITH RESPECT FO INTELLIGENCE ACTIVITIES, 94TH CONG., 1ST SESS., COVERT 
ACTION IN CHILE, 1963-1973, at 2 (1975). ; 
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of linguistic minorities is involved here, including, for example, the right to 
- an interpreter in the courtroom and the right to education in one’s indig- 
enous tongue. 

Part II, entitled “The Language on Language in the Constitutions of the 
World,” presents the constitutional provisions regarding language in each 
country in alphabetical order and in numerical order by section for each 
constitution. 

This work is a useful research tool to be welcomed in any library reference 
section. It will be useful to those interested in minorities, linguistic conflict 
and the comparative study of human rights. As the title indicates, the book 
is limited to a study of the world’s constitutions, and this creates a limitation 
in several ways. 

First, it does not extensively include countries that do not have separate 
written constitutions. While for the United Kingdom the authors include 
the European Communities Act (1972), which deals with foreign-language 
films, and the British Nationality Act (1981), which deals with the knowledge- 
of-language requirement for naturalization, the listing under Israel merely 
states that the “Basic Law Document” contains nothing on languages. Fur- 
ther investigation would have revealed, for example, a provision similar to 
the British one for the acquisition of nationality by naturalization, as well as 
an enactment securing the official status of Arabic, both of which are pub- 
lished in English. 

Conversely, it goes without saying that some states with extensive provi- 
sions on safeguarding language rights confine those guarantees to their pub- 
lished constitutions and do little to implement them in practice. While Article 
36 of the 1977 Constitution of the USSR refers to “‘the possibility [of citizens] 
to use their native language,” in practice, Soviet authorities take extreme 
measures against persons who choose-to speak Hebrew. As examples of the 
fact that ‘“‘the constitutional recital of linguistic rights is by no means their 
guarantee,” the authors cite China, where the Cantonese tongue was sub- 
jected to linguistic genocide, and Albania, where the linguistic equality of 
the Greek- and Turkish-speaking minorities is merely theoretical (pp. 
10-11). 

The resolution of language conflict is fraught with conflict. One citizen’s 
language right may be another’s language burden. For example, in Western 
Canada the exclusively English-speaking population feels forced to adopt 
bilingual measures that it considers bothersome, expensive and unnecessary 
(p. 10). Often, language provisions reflect the complexity of the society from 
which they emanate, as in the case of Sri Lanka and Belgium (pp. 17-18). 
Taken as a whole, this book presents the range of options regarding linguistic 
policy and brings out the issues involved: Should priority be given to linguistic 
uniformity to foster national unity? Should linguistic rules and regulations 
be laid down so as to improve the education of minorities? Should linguistic 
rules be formulated to achieve efficiency in government? Or, as an affirmative 
action measure, to bring minorities into government (p. 39)? 

As a technical matter, in addition to the listing of full constitutional pro- 
visions for each country in part II, it would have been helpful to include an 
index listing the pages where each country is mentioned in order to locate 
the analysis dealing with those provisions. 
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This work should generate research in the problematic area of language 
conflict and serve as the starting point for research in comparative language 
rights. In addition, Blaustein and Epstein’s book deserves credit because its 
format could serve as an archetype for similar works on other subjects (e.g., 
freedom of expression and of movement, due process, prisoners’ rights) on 
which comparative investigations of human rights would be welcome. It 
constitutes an important segment of a cross-subject index of the world’s 
constitutions. 


MALA TABORY 
Faculty of Law 
Tel Aviv University 


Curso de derecho internacional publico. By José Antonio Pastor Ridruejo. Ma- 
drid: Tecnos, 1986. Pp. 582. 


Curso de derecho internacional publico. Vohimen I: Fundamentos. By Leopoldo 
Lovelace. Santander (Spain): Universidad de Santander, 1986. Pp. 
iv, 313. 


More than a course book on public international law, José Antonio Pastor 
Ridruejo’s Curso de derecho internacional público might best be characterized 
as an international law treatise addressed to law students. The author, a law 
professor at the Universidad Complutense in Madrid, has long been involved 
in writing about and teaching international law. This is the third edition of 
the book; the two previous versions (1980, 1983) were published as Lecciones 
de derecho internacional. In this edition, Pastor Ridruejo adds a variety of new 
topics with the purpose of producing a comprehensive work on public in- 
ternational law. The book now covers almost all the basic topics in the field, 
including the concept of international law, the sources of international law, - 
the relation between domestic and international law, international protection 
of individuals, the right of self-determination, the international personality 
of states, jurisdictional competence of states, international responsibility of 
states, dispute settlement and the law of war. The book does not deal with 
international organizations or international cooperation. Pastor Ridruejo 
notes, however, that he plans to add material on these subjects, possibly in 
a subsequent edition. 

Consistent with the pedagogical tradition in civil law countries, Pastor 
Ridruejo’s book embodies the idea that law is a humanistic science and stu- 
dents must be instructed in the substantive elements of this science. Ac- 
cordingly, the purpose of this course book is to impart substantive knowledge 
of international law rather than to develop or examine diverse method- 
ological perspectives. It achieves that goal through generally skillful doctrinal . 
exposition and a sustained focus on the current state of international law. 
One noteworthy feature is Pastor Ridruejo’s frequent use of cases from 
international tribunals to give authority to and illustrate principles of sub- 
stantive law. This use of cases is not a well-developed practice by scholars 
working in the civil law tradition. Furthermore, case references in this edition 
have been updated; in his discussion of unilateral acts and their revocability 
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(pp. 141-43), for example, he analyzes the effect of the ICJ’s role in Nicaragua 
v. United States. 

‘Within this approach to teaching international law as a humanistic science, 
Pastor Ridruejo asserts his personal conviction that legal scholars should 
incorporate an explicit ethical viewpoint into their writings. In this, he follows 
De Visscher’s axiom that human ends are the true foundation of international 
law. Yet ethics is only one of his perspectives. He develops a tripartite analytic 
method for explaining international law, consisting of formalistic and socio- 
logical perspectives parallel to the axiological or ethical one. 

Throughout the book, Pastor Ridruejo contrasts contemporary and classic 
international law, arguing that-the former results from a process of human- 
ization and socialization of the latter. It is apparent that he believes this to 
be a continuing process. He makes a serious effort to present students with 
a realistic portrayal of the international legal realm, stressing those devel- 
opments resulting from the East-West and North-South conflicts. This at- 
tempted realism, however, is sometimes clouded by his evident idealism— 
he expresses disappointment, for example, over what to others is the inev- 
itable conflict of interests between the Third World and the industrialized 
states (such as in his discussion of UNCLOS III, pp. 70-71). 

Pastor Ridruejo does not divorce his teachings about international law 
from his context, 1.e., from Spain and Spanish law. The student is encouraged 
to understand the relation between international law and Spanish law, in 
particular, the intensification of Spanish judicial and legislative activities 
bearing on international law in recent years. 

This book is a welcome and needed addition to the limited set of up-to- 
date, comprehensive course books on public international law in Spanish. It 
also stands as a useful reference work for scholars, as it is the work of a 
knowledgeable author who expresses himself with conceptual rigor and 
makes good use of a wide range of sources. 

Of less interest is Leopoldo Lovelace’s Curso de derecho internacional público. 
In this first volume, Lovelace covers the sources of international law, basic 
theoretical components of international law and the relationships between 
international law, on the one hand, and international relations, domestic 
law and Spanish law, on the other. The author’s dense prose may prove 
daunting to many readers. And his discursive style makes his reasoning hard 
to follow. Nonetheless, the book merits attention for its attempt to develop 
an explicitly Spanish perspective on public international law. 


LAURA BOCALANDRO 
Of the New York Bar 


The Diplomacy of Human Rights. Edited by David D. Newsom. Lanham, New 
York, London: University Press of America; Washington: Institute for 
the Study of Diplomacy, Georgetown University, 1986. Pp. ix, 240. 
$24.75, cloth; $10.75, paper. 


“Policies need to be implemented,” writes Ambassador David D. Newsom 
in his preface to The Diplomacy of Human Righis. In this useful collection of 
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essays, mostly written by persons with practical experience in human rights 
diplomacy and Washington decision making, the contributors take American 
policy on human rights and relevant international legal norms as given. The 
focus throughout is on what happens to generalized policy pronouncements 
as they are translated into specific diplomatic action. 

While the normative and legal literature affirming and explicating uni- 
versal human rights is comparatively well developed and many of the par- 
ticipant-observers of the efforts to promote international human rights in 
Congress in the 1970s and in the executive branch during the Carter ad- 
ministration—like Matthew, Mark, Luke and John—have told how it was 
in those exciting times, the Newsom-edited volume is the first to report on 
applied U.S. human rights policy in a wide variety of situations.’ The United 
States really has three sets of human rights policies. The first policy, primarily 
in the United Nations, is, in the main, consciousness raising and norm elab- 
orating. That The Diplomacy of Human Rights touches this aspect of policy 
only lightly is unimportant since much has been written on it elsewhere. 

The second and third sets of American policies deal with human rights 
in “friendly authoritarian” (mostly Third World) countries and Soviet-bloc 
“totalitarian” countries, respectively. One need not accept Ambassador 
Kirkpatrick’s tendentious authoritarian-totalitarian distinction (and I do not) 
to recognize that it is one thing to grant to or withhold from one’s friends 
bribes in the form of economic and military aid and affirmative votes on 
loans by international development banks and another to use unquiet diplo- 
macy to hector governments in the Soviet bloc about human rights violations. 
As these essays demonstrate, in Third World countries the problem in im- 
plementing human rights policies is one of priorities: when does human 
rights advocacy have to yield to ostensibly more pressing American policy 
goals? In policies toward. the Soviet bloc, hardheaded ‘‘Cold Warriors” and 
warmhearted advocates of vigorous international human rights policies differ 
more about the means of promoting human rights observance than about 
the human rights goal itself. The opportunities for, and desirability of, quiet 
diplomacy are at issue in both groups of countries. 

Newsom’s introductory essay catalogs both the tools in the diplomat’s kit 
and the constraints on their use. The constraints arise from the need to 
reconcile human rights objectives with general adherence to the principle 
of nonintervention and concerns for international security, Third World 
economic development, humanitarian relief and American business interests. 
Thus, a decision to induce Argentina to cooperate in President Carter’s 
grain embargo following the Soviet intervention in Afghanistan was incon- 
sistent with Carter administration efforts to halt gross violations of basic 
human rights in that country (p. 136). Newsom’s own essay on Indonesia, 


! J. I. DOMÍNGUEZ, N. RopLey, B. Woop & R. FALK, ENHANCING GLOBAL HUMAN RIGHTS 
(1979), is a pioneering work in applied human rights policy, but not the work of official par- 
ticipant-observers. Two scholarly studies more specialized than The Diplomacy of Human Rights 
are V. MASTNY, HELSINKI, HUMAN RIGHTS, AND EUROPEAN SECURITY: ANALYSIS AND DOC- 
UMENTATION (1986) and L. SCHOULTZ, HUMAN RIGHTS AND UNITED STATES POLICY TOWARD 
LATIN AMERICA (1981). 
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on the other hand, demonstrates what can be done even by an ambassador 
working under severe limitations. 

The variety of perspectives from which the diplomacy of human rights is 
viewed is notable. Ambassadors in the field, enthusiasts on a congressional 
staff or in the Department of State’s Office of Human Rights and Human- 
itarian Affairs, a participant in “the Helsinki process” and a non-American 
professor each see the problem of implementing human rights policies in 
distinctive ways. All recognize the variety of cultures, the multiplicity of 
other foreign policy objectives and the often very limited opportunities to 
intervene effectively. There is also a wide variety of opinion among govern- 
ments on the two sides of the North Atlantic as to which human rights are 
to be given priority and how high a priority any of them are to have, as the 
essay by R. J. Vincent demonstrates. A common theme in these varied essays, 
however, is the tension between the ethic of principle and the ethic of re- 
sponsibility. The tension is no doubt healthy, but the ever pragmatic diplomat 
accepts half a loaf when the alternative appears to be no loaf at all. 


WILLIAM T. R. Fox 
Institute of War and Peace Studies 
Columbia University 


Diplomacy in a Dangerous World: Protection for Diplomats under International 
Law. Edited by Natalie Kaufman Hevener. Boulder and London: West- 
view Press, 1986. Pp. xii, 286. Index. $25. 


Diplomats and diplomatic premises continue to be targets of violent attack 
in various parts of the world. Together with other abuses of diplomatic 
privileges and immunities, this has led to a reexamination of the international 
law of diplomacy. Certain aspects of the law have been reaffirmed and in 
part developed, and where the law has not changed, governments have 
adopted firmer policies in its application. The present volume is a useful 
contribution to the literature on the protection of diplomats and diplomatic 
premises. Part I consists of three interesting essays on the problem of attacks 
against internationally protected persons. Part II presents selected data on 
such attacks and includes the Judgment of the International Court of Justice 
in the Iranian Hostages case; the texts of the principal relevant international 
instruments, accompanied by an initial explanatory note and, where appli- 
cable, tables of signatures and ratifications; and excerpts from pertinent 
USS. legislation. i 

In his introduction, Professor Paul Kattenburg reports on the Bellagio 
conference of March 1982 on international terrorism and the protection of 
diplomatic premises and personnel. He observes that little progress has been 
made since then in developing measures to deal with this problem. He pos- 
tulates that it is self-defeating for nonstate political groups or for states to 
use violence against diplomats, who are the agents of the process of change 
in the international system. However, he also recognizes that such activity 
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may be in the short-term interest of weak parties in order to harass or gain 
the attention of the strong. 

In the second essay, John Lawrence Hargrove examines the “security of 
diplomats as a problem of international community policy.” Mr. Hargrove 
shows the scope and special characteristics of the problem, and assesses the 
strengths and weaknesses of existing measures and the practical possibilities 
for strengthening them or devising new ones. In part, he concludes that the 
weakness of the present system is the uncertain commitment of the inter- 
national community to the proposition that “there are no conceivable cir- 
cumstances which can justify treating violence against diplomats as acceptable 
behavior” (p. 38). One can devise a treaty to address all the recognized 
problems in protecting diplomats, but such an instrument is most likely to 
remain unratified or unimplemented. The authors agree that the main means 
of strengthening the existing system are political. 

In her essay, Professor Hevener adopts a paradigmatic approach, using 
diplomatic law and the Iranian Hostages case to illustrate the operation and 
development of international law. Although sometimes the language borders 
on jargon, the analysis is thorough and convincingly shows that to try to 
understand or to resolve the problem of such attacks one must look beyond 
a strict interpretation of the law to the context and source of violations. 
Practical suggestions are made regarding legal and institutional measures 
that might usefully be undertaken. 

The three authors note that if states wish international law to be observed, 
then they themselves must strive to observe the law and support institutions, 
like the World Court, designed to promote such observance. Specific ref- 
erence is made to the United States and events surrounding the conflict in 
Nicaragua. This is particularly welcome in view of the assertion by Joseph 
Sisco, former Under Secretary of State for Political Affairs, at the start of 
his foreword to the book, that “‘the United States is committed to the rule 
of law” and “has taken the lead in helping to organize [various measures to 
cope] with terrorism.” 

. The broad view taken by the three authors will make this book valuable 
to anyone interested in the subject of diplomatic protection and ways to 
prevent violations.of the law. It is also worth having the texts of the relevant 
instruments in one volume. However, as Hevener observes, recent treaties 
emphasize detention and punishment of violators, which presupposes that 
the expectation of punishment will reduce the incidence of violations. This 
assumption is questionable. Also, the politicization of such attacks “reduces 
expectations that governments will actually carry through on extradition or 
prosecution commitments when they fear the repercussions of hostile do- 
mestic or foreign forces” (p. 61). 

The book, with its extracts of U.S. legislation, seems geared towards 
Americans and perhaps, in particular, members of the U.S. Foreign Service. 
It might also have been useful to have included excerpts from statutes or 
documents of other countries. 


MICHAEL A. MEYER 
British Red Cross Society 
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Rescuing Nationals Abroad Through Military Coercion and Intervention on Grounds 
of Humanity. By Natalino Ronzitti. Dordrecht, Boston, Lancaster: Mar- 
tinus Nijhoff Publishers, 1985. Pp. xix, 216. Index. Dfl.125; $42; 
£34.75. 


Regardless of the prohibitions contained in the UN Charter and in other 
instruments outlawing the threat or use of force, states continue to resort 
to measures of military coercion to settle international disputes or to vindicate 
their own rights. This is the result, in part, of the failure to implement in 
full the UN collective security system. Nonetheless, the international legal 
prohibitions are not simply ignored: they do provide restraints that influence 
state behavior. Against this background, Dr. Ronzitti examines two situations 
that have been invoked, or could have been invoked, as justifications for 
threatening or using military force in recent times: the protection of nationals 
abroad and the protection of the human rights of non-nationals. Much has 
been written about both subjects, perhaps especially that of humanitarian 
intervention. What makes this book useful is that it brings together the main 
doctrinal writings and state practice, including a discussion of fairly recent 
events such as the U.S. attempt in 1980 to free the American hostages held 
in Iran and the Tanzanian intervention in Uganda in 1979, which led to 
the fall of the Amin regime. He also examines the permanent right of in- 
tervention contained in the 1960 Treaty of Guarantee of the Cyprus Republic 
and the use of force for rescue in the law of the sea. Ronzitti’s approach is 
pragmatic and his analysis careful. His conclusions, although not startling, 
are well researched and supported. 

Ronzitti shows that the right to use force to protect nationals abroad 
existed before the adoption of the UN Charter, although its limits were 
questioned. This right was abrogated by the Charter, but since 1945 there 
have been a number of cases when armed force has, in effect, been used or 
threatened to protect nationals abroad. The lawfulness of such action has 
not been generally accepted by the community of states. However, in 
Ronzitti’s view, this does not mean that the behavior of the intervening 
states is without any lawful basis. It simply means that, at this time, there is 
not a consensus that could give rise to a new rule of customary international 
law. Ronzitti describes the main features of a would-be rule permitting in- 
tervention for protecting nationals abroad: it should be exercised only within 
precise limits so that it does not conflict with the principles of proportionality 
and necessity. One of the proposed limits is that the local sovereign must be 
unable or unwilling to give the protection required by international law. 
Ronzitti arrives at these conclusions in part by analyzing the views of groups 
of states with varying degrees of interest in the matter. Subtle distinctions 
are made to distinguish the import of the declarations of states. If it can be 
said that the author errs, he errs on the side of caution, which, in examining 
such important issues with great implications for world order, is just as well. 
The distinctions may sometimes be fine, but they are all reasonable and 
justifiable. 

Ronzitti also shows that even when the consent of the territorial sovereign 
to intervention on its territory for the protection of foreign nationals occurs, 
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it does not prima facie eliminate the question of the legality of the interven- 
tion, such consent having to meet certain prerequisites. He concludes that 
even when consent is properly given, a state’s territorial integrity is violated, 
but that the degree of violation is of a low order and consent operates to 
nullify the violation vis-a-vis the international community. In such instances, 
for example the German raid on Mogadishu in 1977 to free a Lufthansa 
plane and its passengers held by hijackers, the consent of the territorial state 
operates as a circumstance precluding wrongfulness. 

Ronzitti doubts the legality of humanitarian intervention before the 
adoption of the UN Charter and notes that Article 2(4) of the Charter cer- 
tainly extinguished any alleged right of this nature. In his view, humanitarian 
intervention is illegal and creates unlawful situations, although the inter- 
national community may accept the latter as lawful, as in the case of Ban- 
gladesh. The instance of Kampuchea is distinguished on the basis that the 
violation is continuing with the ongoing occupation by Vietnamese forces. 
In recent times, humanitarian considerations have only been offered as sec- 
ondary reasons for intervention. Ronzitti postulates that a situation ensuing 
from an unlawful use of force may be recognized by states as legitimate 
when humanitarian considerations are involved. He also maintains that the 
consent of the injured state can operate to preclude wrongfulness in relation 
to humanitarian intervention, citing the case of the Multinational Force in 
Beirut in 1982. Later, however, he states that this doctrine of consent is 
extremely tenuous with respect to humanitarian intervention. 

For the international lawyer, Ronzitti’s usually lucid and analytical book 
will help to show the present state of the law and the potential for future 
development. International relations specialists may find the descriptions of 
recent state practice and the positions taken by components of the inter- 
national community on various issues to be of particular interest. 


MICHAEL A. MEYER 
British Red Cross Society 


A Standard for Justice: A Critical Commentary on the Proposed Bill of Rights for 
New Zealand. By Jerome B. Elkind and Antony Shaw. Auckland: Oxford 
University Press, 1986. Pp. xvi, 238. Index. $22.95, 


The principles of both constitutional theory and international law con- 
cerning individual rights are so widely accepted today that it may be sur- 
prising to find states that do not at least formally recognize a sphere of 
individual autonomy protected from governmental encroachment. Until re- 
cently, however, Australia, Canada, New Zealand and Great Britain were 
four such countries, united in confidence in their common law systems and 
parliamentary democracies to provide any necessary restraint on government 
action. The adoption by Canada of a constitutionally entrenched Charter 
of Rights and Freedoms at the time of its Constitution’s patriation in 1982 
brought it within the international mainstream. Debates now flourish in 
Australia, New Zealand and Great Britain over whether a similar course 
should be adopted (Britain’s accession to the European Convention on Hu- 
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man Rights already provides individuals with an international remedy for 
governmental] violations of rights). A Standard for Justice, which offers a de- 
tailed examination of the domestic and international implications of such 
an Innovation, will be a provocative and fruitful addition to the New Zealand 
debate. | 

A Standard for Justice provides an account of the legal and philosophical 
issues raised by the introduction of a bill of rights into an established con- 
stitutional order, but its main focus is a White Paper—a formal discussion 
document——published by the New Zealand Government in 1985, which 
contained a Draft Bill of Rights. The book analyzes each clause of that draft 
in great detail and concludes with an Alternative Draft. 

The weakest section of the book is the opening chapter, which deals with 
the wider debate about national protection of individual rights. Whether 
economic and social rights should be included within a bill of rights, for 
example, receives short shrift. The authors reject their inclusion in a New 
Zealand bill of rights because they involve questions of economics and ide- 
ology; civil and political rights, by contrast, are regarded as appropriate for 
inclusion because they implicate “‘social justice” (pp. 6-8). This cursory anal- 
ysis assumes that social justice is attained only by placing negative restraints 
on a government, rather than requiring revision of social and political in- 


stitutions. It simply adopts without discussion the distinction between cate- - 


gories of rights drawn by the UN Covenant on Civil and Political Rights 
and the Covenant on Economic, Social and Cultural Rights, a creation more 
of ideological differences between East and West than of reason. The ap- 
parently neat division made between civil and political rights, on the one 
hand, and economic and social rights, on the other, obscures the interde- 
pendence of all human rights; the rights to food and education, for example, 
are prerequisites for the exercise of freedom of speech. Moreover, many 
rights, such as trade union rights, are as much economic and social as civil 
and political. 

The introductory chapter of A Standard for Justice pursues a limited inquiry 
into the major forms of opposition to the introduction of a bill of rights into 
a constitutional system. It rehearses and refutes familiar arguments of op- 
ponents that are also found in the Australian and British debates: the de- 
struction of the Westminster system of parliamentary democracy (and in the 
case of Britain and New Zealand, of parliamentary sovereignty); the problem 
of giving the judiciary undemocratic power over the acts of an elected gov- 
ernment; the politicization of the judiciary; the adequacy of the status quo 
(pp. 11-17). The authors also address arguments especially relevant to the 
New Zealand Constitution, which is unwritten (pp. 8-11). The authors do 
not, however, tackle any more radical and troubling criticisms of bills of 
rights. They do not confront, for example, the recent critique of the notion 
of liberal rights made by the Critical Legal Studies group: that the content 
of rights asserted to be universal and fundamental is in fact culturally rela- 
tive;’ that recourse to the traditional language of rights provides only an 
ephemeral polemic advantage and masks the fact that true freedom would 


! See, e.g.. Tushnet, An Essay on Rights, 62 TEx. L. Rev. 1363, 1364-71 (1984). 
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entail significant political and social change;* that the only consistent function 
of the institution of constitutionally protected individual rights has been to 
protect the most privileged groups in society;? and that it makes social alien- 
ation appear natural.* A Standard for Justice refers obliquely and inadequately 
to this debate: “[C]ivil and political rights are not merely an empty liberal 
pretension. The right to speak, the right to assemble and other civil and 
political rights are important weapons in the armoury of those who seek 
social justice” (p. 8). 

The most valuable and interesting aspect of A Standard for Justice is its 
painstaking examination of the proposed New Zealand bill of rights in clear 
and nontechnical language. The authors’ main criticism of this document 
is that it does not adequately implement the provisions of the International 
Covenant on Civil and Political Rights, to which New Zealand is a party 
(although it has not yet acceded to the Optional Protocol, which allows 
individuals the right to invoke the Covenant). The Draft Bill of Rights, for 
example, contains no reference to the rights of the child, nor does it prohibit 
slavery or forced labor or provide a guarantee of freedom of the press or 
of privacy. The Alternative Draft of the authors of A Standard for Justice 
remedies these gaps and it also improves upon the “limitations” clause of 
the White Paper Draft, taken directly from that of the Canadian Charter of 
Rights and Freedoms, which allows the catalog of protected rights and free- 
doms to be “subject only to such reasonable limits prescribed by law in a 
free and democratic society.” The Alternative Draft preserves the force of 
the International Covenant, which declares certain rights and freedoms 
nonderogable in any circumstances by providing that limitations cannot 
be imposed to any greater extent than is permitted by the Covenant 
(pp. 30-36). 

A Standard for Justice does not simply propose an exact copying of the 
Covenant. With an impressively broad comparative scope, the authors ex- 
amine the White Paper Draft Bill of Rights in the light of the European 
Convention on Human Rights, U.S: constitutional jurisprudence, early Ca- 
nadian experience with the Charter of Rights and Freedoms, and a draft 
Australian bill of rights. The Alternative Draft contains original features 
that would significantly increase the impact of the bill of rights: the right to 
know the law, by which any law or instrument of authority not officially 
published or made available to the public is denied legal force (p. 187); an 
explicit provision that all discretionary powers conferred by statute be ex- 
ercised in conformity with the bill of rights and any human rights treaties 
to which New Zealand is a party (id.); and a general provision whose force 
is to undermine a purely legalistic response to injustice, stating that 


? See id. at 1371-92; Olsen, Statutory Rape: A Feminist Critique of Rights Analysis, 63 id. at 387, 
420--29 (1984); Unger, The Critical Legal Studies Movement, 96 Harv. L. Rev. 561, 597-602 
(1984). 

3 Kairys, Freedom of Speech, in THE POLITICS OF LAW 140, 141 (D. Kairys ed. 1982). 

* See, e.g., Gabel, The Phenomenology of Rights-Consciousness and the Pact of the Withdrawn pees 
62 TEX. L. Rev. 1563, 1578-80 (1984). 
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whenever it can be shown that the application of any law will be ex- 
traordinarily unjust or oppressive to, or impose undue hardship on, 
any person, then any Court, tribunal or other authority charged with 
the enforcement of that law shall have the power to grant relief to the 
extent and in such manner as seems just and reasonable [p. 186]. 


The Treaty of Waitangi poses particular questions for a New Zealand bill 
of rights. This Treaty, made in 1840 between the Lieutenant Governor of 
New Zealand on behalf of Queen Victoria and the Chiefs of the “‘Confed- 
eration of the United Tribes of New Zealand,” ceded the Maori Chiefs’ 
sovereignty over their territories to the English Queen in return for the 
Maori peoples’ exclusive and undisturbed possession of the lands, forests 
and fisheries held by them. The Treaty of Waitangi has provided cold com- 
fort to Maori claims under it, as court decisions have denied it any force or 
justiciability.° Since 1975, a special tribunal has been empowered to deter- 
mine whether governmental action is consistent with the Treaty, but its 
decisions are not binding and offer little real protection to Maori land rights. 
A Standard for Justice argues convincingly for an unequivocal incorporation 
of the Treaty of Waitangi into New Zealand law through the bill of rights 
and for giving it priority in the legal system by protecting it from limitation, ` 
repeal, alteration or amendment (pp. 36—46). Unlike the White Paper Draft, 
the authors’ Alternative Draft gives the Treaty priority over all inconsistent 
laws, except the bill of rights itself. ‘The Waitangi tribunal is empowered to 
declare inconsistent laws to be of no effect and to make binding decisions 
on Treaty questions. 

Entrenchment of a bill of rights in a constitutional system based on par- 
liamentary supremacy creates some legal complexity: if the legislature is 
sovereign, how can it be prevented from later amending or repealing a . 
legislatively enacted bill of rights? The White Paper Draft seeks to entrench 
the New Zealand bill of rights by providing both that it is the “supreme 
law” of New Zealand and that the manner and form of amendment or repeal 
must conform to particularly strict requirements—a 75 percent legislative 
majority or a popular referendum majority. The Alternative Draft of the 
authors of A Standard for Justice ingeniously avoids the possibility left open 
by the White Paper Draft that a court may nevertheless adhere to a strict 
doctrine of parliamentary sovereignty and give force to subsequent incon- 
sistent legislation. The method of the Alternative Draft is to transform the 
nature of the legislature once it has enacted the bill of rights: a transition 

‘article provides that the present New Zealand House of Representatives 
shall enact the bill of rights and then, as soon as the legislation comes into 
force, immediately reconvene as a body termed the “House of Parliament,” 
which will have all the powers of its predecessor except that of repealing or 
altering the bill of rights by ordinary legislation (pp. 142-53). 

The careful examination of the draft of the New Zealand bill of rights 
and the formulation of an Alternative Draft contained in A Standard for 


5 Wi Parata v. Bishop of Wellington, 1878 NZ Jurist Reps. {n.s.) 72, 78-79 (Sup. Ct.); Hoani 
Te Heuheu Tukino v. Aotea District Maori Land Board, 1941 App. Cas. 308. 
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. Justice are of more than local significance. The book will provide inspiration 
and guidance to both British and Australian proponents of national bills of 
rights (although the federal system and attendant problems of states’ rights 
in the latter country make its situation politically and legally more complex 
than New Zealand’s). It also well illustrates the possibilities of translating 
international standards into a particular domestic context. 


HILARY CHARLESWORTH 
Law School, University of Melbourne 


Laws, Rights and the European Convention on Human Rights. Edited by Jacob 
Sundberg. Littleton, Co.: Fred B. Rothman and Co., 1986. Pp. vii, 
119. Indexes. $20, paper. 


This small book is the product of a colloquy held in Sweden in 1983 and 
deals with the impact of the European Convention on Human Rights on 
domestic legal systems and, in particular, on the Swedish and Swiss legal 
systems. The book is a tribute to Professor Sundberg’s foresight in bringing 
representatives of the Strasbourg human rights organs together with what 
the professor terms ‘‘the high Swedish bureaucracy” to show each how it 
was perceived by the other. It is a model colloquy that invites imitation by 
all governments parties to the European Convention, as well as by states 
parties to the American Convention. 

This book is recommended to both the human een specialist and the 
international law generalist concerned with the incorporation of international 
law norms into domestic legal systems. Sundberg disarmingly sets the na- 
tionalist tone in his introduction by quoting an anonymous, ‘highly placed 
Swedish judge who reflects Swedish society’s attitude towards the Strasbourg 
organs: “Human rights have so far been mostly regarded as window-dressing 
in our country. You have somehow failed in clean habits, legally speaking, 
when talking about them” (p. 1). 

The primary function of the Strasbourg organs over the past 30-plus 
years has not been to combat elementary human rights violations such as 
killings, torture or arbitrary detention. As Professor Frowein, currently Vice 
President of the European Commission on Human Rights, states in his ex- 
cellent presentation, “Recent Developments Concerning the European 
Convention on Human Rights,” the Convention tries to protect “‘a certain 
identity, developed in Western Europe and North America, which sees fun- 
damental rights indeed as something more than the safeguard of the ele- 
: mentary human rights” (p. 27). Frowein analogizes the work of the Stras- 
bourg organs to that of the U.S. Supreme Court’s jurisprudence interpreting 
the Bill of Rights, and envisages the Strasbourg organs as a kind of European 
Supreme Court “developing” and “harmonizing” European standards for 
the protection of fundamental rights. Frowein points out that states that 
have a system of judicial review of constitutional claims generally take care 
of. the most important issues concerning fundamental rights internally, 
whereas most of the applications to Strasbourg originate in states such as 
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Great Britain, where the internal law does not provide for the review of 
specific complaints concerning fundamental rights. 

In a specific area such as criminal procedure, the Strasbourg organs take 
into consideration the different “accusatory” or “investigatory” criminal 
Justice systems of the different states, but they have exercised a “harmoniz- 
ing” influence because state parliaments have “amended their codes on 
criminal procedure to bring them in line with decisions of the Commission 
and the Court.” For example, European states have different standards for 
arrest and detention procedures, but in recent years, according to Frowein, 
“prosecuting authorities and courts have looked to the Convention to limit 
the detention procedures applicable under national law” (p. 21). 

Peter Leuprecht, head of the Human Rights Directorate, which promotes 
the work of the Strasbourg human rights organs, spoke on the accessibility 
of human rights information. Clearly, if the Strasbourg organs are to be 
invoked, Europe must be educated about their use. Leuprecht provides the 
interesting statistic that “‘about one-third of the applicants”? who come to 
Strasbourg are people deprived of their liberty, because they are either in 
prisons or in mental hospitals. ‘The Directorate’s outreach targets specific 
groups such as primary and secondary school teachers, law professors, police, 
prison staff and national human rights institutes. 

The presentations by Dr. Mathias Kraft concerning the impact of the ` 
Convention on Switzerland, and the two presentations by Justice Gustaf 
Petrén and Sundberg on the Convention’s impact in Sweden concern issues 
such as the self-executing nature of the Convention (about which there is 
no unanimity of opinion) and the manner of implementing a decision of the 
European Court in internal law (which is not set forth in the Convention).' 
Leuprecht suggests that the state is obliged to compensate when compen- 
sation is at issue, but that this alone is not sufficient; the state must also take 
legislative measures to bring the national legal system into compliance with 
the norms of the Convention. 


CHRISTINA M. CERNA 
Of the District of Columbia Bar 


Strahovlada: Ogled o ljudskim pravima i državnom teroru. By Vojin 
Dimitrijević. Belgrade: Izdavačka Radna Organizacija “Rad,” 1985. 
Pp. 233. Index. 


This book is a study of violations of human rights and of terror inflicted 
by states on their own citizens or citizens of occupied territories. It cites UN 
resolutions and international human rights treaties and discusses numerous 
specific examples of municipal legislation in violation of human rights. How- 
ever, the discussion is more political and historical than legal. The book 


’ For human rights specialists there is a particularly interesting discussion of Article 6, para- 
graph 1 of the Convention and the Sporrong Lönnroth case. See also the decision of the European 
Court: Sporrong and Lönnroth v. Sweden, 52 Eur. Ct. H.R. (ser. A) (1982). 
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reflects the difficulties of writing on human rights in a country that severely 
limits the basic right of freedom of the press. 

The author demonstrates that human rights violations and state terror 
have occurred in almost all countries of the world and in almost all periods 
of history. It appears from his account that the only major exceptions are 
Yugoslavia, where there have been no violations since 1945, Eastern Europe, 
where there have been none since Stalin’s death, and Southeast Asia, where 
there have been none in areas under the control of the Vietnamese Com- 
munists. 7 f 

The one justified instance of state terror cited by the author is that of the 
Red Terror under Lenin, though even that, he suggests, may have been 
marred by a few excesses not condoned by Lenin. Despite the fact that the 
book relies heavily on literary sources including Kafka, Orwell, Zamyatin 
and Richter, there is no mention of Solzhenitsyn or his theory that Stalinist 
terror was a logical continuation, rather than a perversion, of Leninist terror. 

When the author does accuse a state or dictator of violating human rights 
or engaging in terror, his accusations are well justified. His unsavory list 
includes the Spanish Inquisition, Hitler, the Nazi puppet. government. of 
Croatia, the Tonton Macoutes, Idi Amin, both SAVAK and the current 
Iranian regime, General Stroessner, the Argentine generals and Pol Pot. 
The most extended discussion, however, is of Stalinist terror. This discussion 
includes a detailed account of the growth of the secret police apparatus, the 
forced confessions in the purge trials and the anti-Semitic purges after World 
War II. 

In an interesting discussion of legal positivism versus natural law, the 
author draws his examples of positive legislation violating basic natural law 
concepts of human rights not only from Nazi Germany, but also from the 
Soviet Union, including the infamous Article 58 of Stalin’s criminal code 
and Stalin’s law against marriage to foreigners. Although all of the points 
he makes about Stalin and Soviet law were made publicly in the Soviet Union 
at the height of de-Stalinization, such discussions were forbidden there under 
Brezhnev, Andropov and Chernenko. The extent to which human rights 
violations can now be discussed will be an important test of glasnost in the 
Soviet Union and Eastern Europe. 


PETER B. MAGGS 
University of Illinois at Urbana-Champaign 


War Crimes, War Criminals, and War Crimes Trials: An Annotated Bibliography 
and Source Book. Compiled and edited by Norman E. Tutorow, with 
the special assistance of Karen Winnovich. New York, Westport, Lon- 
don: Greenwood Press, 1986. Pp. xx, 548. Index. $65. 


Forty years after the International Military Tribunal rendered its judg- 
ment at Nuremberg, problems relating to war crimes, war criminals and 
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war crimes trials still attract worldwide concern. Allegations against a former 
Secretary-General of the United Nations, the Klaus Barbie trial in France, 
_ the prosecution in Israel of “Ivan the Terrible” Demjanjuk, and deportation 
proceedings against war crimes suspects in Canada and the United States, 
as well as continuing accusations of aggression, terrorism and other crimes 
against humanity, all invite renewed study of the legal principles and prec- 
edents established in prior war crimes proceedings. This annotated bibli- 
ography by historian Norman E. ‘Tutorow thus offers a timely compendium 
of publications dealing with issues that still demand public attention. 

The author’s introduction sketches the background and content of war 
crimes trials and tells where the original archives and records may still be 
found. None of the other bibliographies, guides and reference works that 
Tutorow cites are as encompassing or as well categorized as his own. 
Tutorow’s well-organized classifications are as broad as they are deep. He 
lists, for example, publications dealing with the defense of “superior orders,” 
“military necessity,” the treatment of hostages and rules for prisoners of 
war. Those who still entertain the false impression that Nuremberg was 
merely victor’s vengeance disguised as justice, will be enlightened to find 
many writings tracing the evolution of the Nuremberg principles from cases 
and arguments going back to ancient and medieval times. 

The trials arising out of World War II that took place in Europe and the 
Far East receive the most comprehensive treatment. Tutorow lists publica- 
tions dealing with different types of crimes, diverse groups of victims, places 
where the crimes or trials occurred, materials relating to specific concen- 
tration camps and writings that focused on events that attracted particular 
public attention—-such as the Malmédy massacre, the killing of Polish officers 
in the Katyn forest and the Eichmann trial. His bibliography includes mem- 
oirs and biographies as well as official records. His listings encompass pub- 
lications referring to war crimes in Vietnam, Korea, Afghanistan and else- 
where. Eighteen appendixes include tabulations showing the results of various 
trials, names of persons involved and statistics on the Holocaust. A compre- 
hensive index rounds out the volume. _ : 

: The Nuremberg principles—inspired by such great American lawyers as 
Elihu Root, Henry Stimson and Justice Robert H. Jackson—held that even 
heads of state would be criminally responsible before a court of law for such 
outrageous crimes as aggression and crimes against humanity. Nuremberg 
was a step forward that reflected the universal longing for a more peaceful 
and humane world. Whether it was only an aberration of history or the 
forerunner of an international system based on law and order still remains 
to be seen. The records of the past must be studied if we are to build a 
better future. Tutorow’s bibliography—although it does not purport to be 
comprehensive—makes that task easier. The foreword by Agnes F. Peterson 
correctly says: “[I]t is indeed a treasure.” 


BENJAMIN B. FERENCZ 
Pace Law School 
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Arms Control and Strategic Stability: Challenges for the Future. Edited by William 
T. Parsons. Lanham, New York, London: University Press of America, 
1986. Pp. viii, 175. 


This book contains 16 short essays on arms control presented at a con- 
ference at the University of Virginia in June 1984. Arms control has not 
been thoroughly analyzed by lawyers largely because its subject matter relates 
primarily to the relations among states and depends upon them. This col- 
lection, with only one essay on the legal aspects of arms control, presents 
various perspectives on the strategic implications of control. Ury and Smoke 
provide recommendations for future arms control] efforts that range from 
confidence-building measures to a variety of crisis controls. 

The shift from the current, intensive efforts to limit weapons in various 
ways to proposals to control the decisions to use weapons is marked by the 
growing concern about compliance. Compliance anticipates much of what 
must be shared: perspectives about the global order, its future and the law 
that governs the activities of states. But even these proposals, though of 
great importance, are aimed at “managing” crises by overcoming the dis- 
turbing seeds of competing policy. We are reminded that the Chinese symbol 
for crisis is a twofold image symbolizing both danger for the fearful and 
opportunity for the strong. 

The global power system unquestionably has had its impact on the “law” 
of arms control: customary international law on this subject is unclear, while 
the treaties, though often drawn in terms of great precision, have become 
the focus of competing claims of the two superpowers, reflecting a fluid, 
changing strategic relationship not to be controlled in the mode of contracts, 
or under the comforting strictures of the Vienna Convention on the Law 
of Treaties. 

In view of the brevity of the papers, they must be recommended primarily 
for the practitioner in arms control who seeks to have some of the opinions 
of other practitioners available. They presuppose a background in arms 
control practice—a very difficult subject. 


HARRY H. ALMOND, JR. 
National Defense University 


The Carriage of Dangerous Goods by Sea: The Role of the International Maritime 
Organization in International Legislation. By Cleopatra Elmira Henry. New 
York: St. Martin’s Press, 1985. Pp. x, 181. Index. $29.95. 


The subtitle of this book, The Role of the International Maritime Organization 
in International Legislation, is more descriptive of the text than the emphasis 
upon dangerous goods in the main title. The author provides a convincing 
argument that the IMO is directly involved in fashioning international leg- 
islation that binds and guides states regarding vessel safety and vessel-source 
marine environmental pollution. The International Maritime Dangerous 
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Goods Code (IMDG Code), completed in 1965 and continually being up- 
dated, is used by the author to show the degree to which the IMO is involved 
in international legislation. Hence, the title of the book is misleading. 

‘The middle chapters do detail the history of the international regulation 
of the carriage of dangerous goods by sea, the development of the IMDG 
Code, its legal status and the actions taken by the United Kingdom, the 
Bahamas, Australia, France, Liberia and the United States in accepting and 
implementing the code. Extensive detail on the contents of the IMDG Code 
is, however, not provided, the emphasis being less on its content than on its 
context. 

The title might lead one to believe that the proposed Convention on 
Liability and Compensation in Connection with the Carriage of Hazardous 
and Noxious Substances by Sea (HNS Convention), which was considered 
but not formally accepted at the 1984 IMO-sponsored diplomatic conference, 
would form a central part of the book. That is not the case, although one 
comes to appreciate arguments for such a treaty. 

The book is about the IMO and therefore, not surprisingly, one finds an 
interesting insight into the organization in the chapter on its structure and 
mandate and its evolution from a consultative body to one that is actively 
involved in regulating the safety and environmental aspects of international 
shipping. The author points out that the role of the IMO as the central 
agency responsible for vessel safety and environmental] matters has not been 
completely realized, not because of challenges from other organizations, but 
_ because the international shipping community, for so long self-regulating, 
remains obstinately opposed to recognizing and accepting the need for uni- 
fied practice and for an activist, central agency. 

In numerous vessel-source pollution provisions of the 1982 UN Conven- 
tion on the Law of the Sea, the IMO is implicitly given the task of setting 
international standards to be applied by states. The IMO can be expected 
to play a major part in furnishing the necessary detail for the jurisdictional 
framework outlined in the 1982 Convention, and hence to expand its role 
and influence. 

One of the uncertainties about the 1982 Convention is the meaning to 
be given terms such as “applicable international rules and standards” or 
“generally accepted international rules and standards.” Do rules and stand- 
ards regarding vessel-source pollution have to be part of customary inter- 
national law before states can apply them or is the threshold something less? 
The author takes the view that rules and standards do not have to be part 
of customary international law before they can be considered the “applicable” 
or “‘generally accepted” rules and standards referred to in the 1982 Con- 
vention. The threshold set by the author is that if the rules and standards 
in question, because of their practical nature, are not required to be part of 
a treaty to be binding, they can be considered as “generally accepted.” In 
particular, the author believes that the rules and standards of the 1973 
International Convention for the Prevention of Pollution from Ships 
(MARPOL), to which many of the provisions of the 1982 Convention ob- 
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viously refer, should be considered as “‘generally accepted”’ if the treaty is 
in force and MARPOL has been implemented by a significant number of 
states. These views encourage an optimistic and expansionist view of the 
wording of the Convention that is consistent with the perceived intent of 
the drafters. State practice, however, has yet to provide any guidance in 
this area. 

In its role as an international legislator and increasingly important cen- 
tralized shipping agency, the IMO has borrowed from other agencies certain 
processes to encourage the adoption of technical amendments and recom- 
mendations. The author looks in detail at the tacit acceptance procedure 
and contracting-out technique utilized by the IMO to encourage the speedy 
acceptance of treaty amendments and recommendations. The IMO adoption 
of processes to circumvent time-consuming formal state acceptance works 
well where the issues involved relate to vessel safety and the changes proposed 
carefully balance the need for safety and economic considerations. ‘The proc- 
esses utilized by the IMO, however, may not be transferable to other 
agencies. 

For some international lawyers this book may pose several problems. ‘The 
. first is the notion that an international organization can create international 
legislation that affects and binds sovereign states. The second problem is 
that the author maintains that the ultimate legality of a treaty, code or rec- 
ommendation is less important than compliance and acceptance of the in- 
strument by states. In our modern age, in which international instruments 
are frequently aspirational, often worded without mandatory obligations 
and designed to be a guide to state action, the narrow question of the legal 
effect of an instrument is of little interest; this is clearly the position taken 
by Henry and she uses the IMDG Code to demonstrate it. 

The IMDG Code is not a legally binding instrument, yet it is accepted 
and applied by the major states involved in shipping dangerous cargoes by 
sea. The author maintains that adherence to false hierarchies regarding the 
legality of instruments such as the IMDG Code ignores the reality that rec- 
ommendations, guidelines and codes can mature into customary international 
law (as happened with the International Regulations for Preventing Collisions 
at Sea, COLREG), that they frequently form the accepted international 
standard of action and that they are important in creating unity of state 
practice. 

This book is about international law and legal development aind uses the 
intriguing example of carriage of dangerous goods by sea and the IMDG 
Code to show how international community standards are established and 
changed without recourse to traditional international legal processes. It is 
unfortunate that the book may be dismissed as a technical, specialized book 
because of its title. 


TED L. MCDORMAN 
University of Victoria 
Victoria, Canada 
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Atlas of the Straight Baselines. Part I: Art. 7 of the Convention of the United Nations 
on the Law of the Sea. Edited by Giampiero Francalanci, Daniela Romanò 
and Tullio Scovazzi. Milan: Dott. A. Giuffrè Editore, 1986. Pp. xi, 137. 
L. 18.000. 


This is the 18th and latest volume in what has so far been a valuable and 
enterprising Italian series of “Studies and Documents on the Law of the 
Sea.” It contains 77 maps showing the straight baseline systems of 46 states. 
This covers virtually all straight baseline systems now in existence, although 
one or two of the baseline systems included, e.g., those of Fiji and the Phil- 
ippines, are more properly archipelagic baselines than straight baselines. 
With the map of each baseline system are given the reference to the source 
of the legislation prescribing the baselines, the breadth of the territorial sea 
of the state concerned and, in some cases, the number and total length of 
the segments of the system, the average length of each segment and the 
length of the longest segment. Otherwise, there is no analysis of the various 
baselines illustrated, many of which raise doubts as to their conformity with 
the relevant rules of international law. However, those who read Italian can 
find some analysis in the preceding volume in this series, which is by largely 
the same team (T. Scovazzi (ed.), La linea di base del mare territoriale). 

The scale of the maps in the present volume varies between about 7 and 
200 nautical miles to the inch. The scale is thus sufficient for one generally 
to be able to appreciate whether the coastline in question meets the condition 
laid down in the Territorial Sea and Law of the Sea Conventions for the 
drawing of straight baselines (namely, that it is deeply indented or fringed 
with islands), and whether the straight baseline system in question follows 
the “general direction of the coast” (as the Conventions require); but the 
scale is too small for one to be able to appreciate the significance of individual 
base points, for example, whether they are located on islands or low-tide 
elevations. 

Inevitably, this collection of maps invites comparison with those issues of 
Limits in the Seas (published by the Geographer of the U.S. Department of 
State) devoted to straight baselines. This book has the advantage of con- 
taining all the maps between one set of covers (compared with the inter- 
mittently published individual pamphlets in the Limits in the Seas series) and 
it includes some 20 straight baseline systems that have not (yet) appeared in 
Limits in the Seas. On the other hand, these maps are inferior in quality to 
those in Limits in the Seas, and the book lacks the usually excellent analysis 
that accompanies the straight baseline systems illustrated in Limits in the Seas. 
Overall, the volume is a useful addition to the existing works on baselines, 
and will be found particularly helpful by those who do not have access to 
Limits in the Seas. 


R. R. CHURCHILL 
Centre for Marine Law and Policy 
The University of Wales Institute of Science and Technology 
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Integration Through Law: Europe and the American Federal Experience. Volume 
1: Methods, Tools and Institutions. Edited by Mauro Cappelletti, Monica 
Seccombe and Joseph Weiler. Berlin and New York: Walter de Gruyter, 
1986. Book 1: A Political, Legal and Economic Overview. Pp. xc, 616. DM 
256; $116.70. Book 2: Political Organs, Integration Techniques and Judicial 
Process. Pp. xxxi, 351. DM 140; $63.70. Book 3: Forces and Potential for 
a European Identity. Pp. xxx, 405. Cum. index. DM 158; $71.80. 


Integration Through Law: Europe and the American Federal Experience. Volume 
2: Environmental Protection Policy. By Eckard Rehbinder and Richard 
Stewart. Berlin and New York: Walter de Gruyter, 1985. Pp. xxiv, 
350. Index. DM 132; $60. 


The impetus to study comparative law, which burgeoned as a law school 
subject in the immediate postwar years, came largely from the recognition 
that skills in this area were needed by international lawyers whose professional 
practice involved transnational legal dealings with a necessarily high private 
law or commercial law base in another country.. The seminal contributions 
of scholars like John Hazard and Arthur von Mehren, with their emphasis, 
respectively, on the Soviet Civil Code and on the Code Napoléon and Biirger- 
liches Gesetzbuch, opened the door for Anglophone law students to the three 
main “other” legal systems from which most of the contemporary legal sys- 
tems around the world have been “received” or borrowed. A further ap- 
plication of the comparative law method has been in public law. Applied on 
a “regional” basis in political-ideological as well as conventional geographical 
terms, it has offered a new group of “integrative” studies that go beyond 
the earlier, somewhat static, comparative federalism exercises and perhaps 
fill in the gaps, in terms of general principles of law, in a ‘‘classical”’ inter- 
national law that today faces strong challenges to its basic premise of a com- 
mon, overarching set of shared international legal values and legal rules. - 
The intellectual pioneers in these comparative, integrative, intersystemic 
legal studies include well-known American scholars—Carl Friedrich, Robert 
Bowie, Arthur W. Macmahon and, again, John Hazard. 

The collection now under review, Integration Through Law: Europe and the 
American Federal Experience, is an ambitious attempt in this genre of com- 
parative, integrative studies. According to its foreword announcement, it 
should be ‘‘characterised as a highly pluralistic research endeavour. . . the 
product of the efforts of close to forty contributors from many countries in 
three continents, with almost every contribution being, in its turn, the joint 
product of a team.” It is readily apparent that such a large working group 
makes extreme demands upon the organizational skills and coordinating 
talents of the ultimate editor or editors, and goes beyond the normal problem 
inherent in multiauthor symposium-style collections: that the conclusions 
are too often diffuse and there is a lack of overall synthesis. These difficulties 
are compounded by the language issue: the necessary starting point of the 
comparative lawyer is functional competence in the primary source materials 
of each of the legal systems being surveyed, and for the Anglophone lawyers 
enlisted in the current study, this would suggest, apart from English, a work- 
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ing knowledge of French, German and possibly also Italian, if meaningful 
comparative research is to be undertaken between the United States, on the 
one hand, and the European Community and the main Community countries, 
on the other. 

The general editor of this collection, Professor Cappelletti, has earned 
his spurs as a comparative lawyer, though with emphasis on comparative 
procedural adjectival law rather than on comparative public law and legal 
theory, which seems to be the stuff of the integrative study now undertaken 
by his group. Cappelletti has also had the advantage of a richly interesting 
professional schedule in recent years that has allowed him to divide his time 
between Italy and the United States, thus providing bisystemic, common 
law and civil law, awareness and experience. The rest of the academic con- 
tributors, however, with occasional distinguished exceptions such as the 
Americans Eric Stein, Peter Hay and Donald Kommers, do not seem to have 
had substantial prior comparative law experience or language training. This, 
I think, accounts for the general impression that this collection is less a 
comparative, intersystemic study that manages to achieve meaningful, em- 
pirically based conclusions across conventional national legal frontiers, than 
a series of often excellent, single-system studies by individual authors that 
have yet to be coordinated and synthesized. This criticism is truer, perhaps, 
of the three general theory tomes of volume 1. 

Volume 2 clearly profits from the trial-and-error lessons and experience 
of the three preceding multiauthor efforts, for it is much more tightly ar- 
ranged and organized. Would more coherent, or at least more sharply de- 
lineated, conclusions have emerged with a vastly reduced number of collab- 
orators, or even a single author such as Cappelletti himself? Another question 
must be asked about the criteria of relevance established by the general 
editors for purposes of the range and extent of the inquiry: the decision to 
reach out to various non—European Community and non-U.S. states (Aus- 
tralia, Canada) and even to include single-system, national studies within 
Europe itself (Switzerland, West Germany) is distracting, granted the overall 
series’ deliberate U.S._European Community orientation; and, in any case, 
those single-system national studies do not break significant new ground 
beyond the conventional, “classical” comparative federalism studies of yes- 
teryear. 

In the remarkable Festschrift volume offered to Professor Yntema of the 
University of Michigan at the end of a decade and a half of empirically based 
post-World War II experience, the general conclusions as to the research 
tools and basic methodology of comparative law, as they were then conceived, 
were amply set forth.’ Comparative public law, today, has to be comparative 
sociology of law, with the positive law rules necessarily examined and analyzed 
contextually——against a background of the particular social and economic 
facts in which they first emerged and then developed in their own national 
societies. ‘Transnational comparisons of particular constitutional institutions 


1X XTH CENTURY COMPARATIVE AND CONFLICTS LAW: LEGAL ESSAYS IN HONOR OF HESSEL 
E. YNTEMA (K. H. Nadelmann, A. T. von Mehren & J. N. Hazard eds. 1961). 
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and processes and, a fortiori, the attempt at their “reception” or transfer 
from one society to another, without such a comprehensive intellectual 
framework of inquiry, are doomed to be purely mechanical exercises in the 
abstract law-in-books, and to miss what Ehrlich called the “living law” that 
_ explains their success as law-in-action in the society in which they originated. 
Cappelletti is sufficiently aware of these truths for us to hope that he and 
his collaborators—still within their U.S.-European Community frame of 
reference—may be persuaded to undertake further comparative studies of 
more or less congruent constitutional-legal situations, with obvious scientific 
lessons to offer for the present day. Among these, a comparison of the 
American states operating under the original Articles of Confederation be- 
fore the present Constitution of the United States, and the European Com- 
munity in its earlier years when President de Gaulle could stil] characterize 
it, meaningfully, as a “union des patries’’; and perhaps, also, a comparison of 
the present constitutional-legal situation in the European Community with 
earlier, “difficult” European models of consociational states, or the attempts 
at such association, as with the Austro-Hungarian Empire after the Ausgleich 
of 1867. 


EDWARD MCWHINNEY 
Simon Fraser University, Vancouver 


La Integracion de Espana en las Comunidades Europeas y las Competencias de las 
Comunidades Autónomas. Edited by Victoria Abellán. Catalonia: Depar- 
tamento de Justicia de la Generalitat de Catalunya, 1985. Pp. 421. 


Around 1981, under the guidance of the late Professor Joaquin Garrigues, 
a highly respected legal scholar, a nucleus of Spanish jurists began to coalesce 
into what would become the Spanish Association for the Study of European 
Law. At this time, changes in the legal institutions of Spain were occurring 
rapidly as a result of its transformation from a dictatorship into a nation 
governed by democratic principles. And on the horizon, these jurists could 
see another sweeping overhaul of legal institutions as a result of Spain’s 
impending admission to the European Communities. 

In late 1983, the Spanish Association for the Study of European Law 
(Asociación Española para el Estudio del Derecho Europeo, hereinafter 
AEEDE) held its first colloquium. It took place in Barcelona, was coordinated 
by Victoria Abellan, the vice president of the AEEDE, and was carried out 
with the full support and generous assistance of the Generalitat Catalana 
(the provincial government). 

Spain’s legal and political situation was unique at the time of the collo- 
quium, and is so now. Spain had ceased to be a dictatorship very recently. 
The development of a democratic political and legal framework, after 40 
years of dictatorship, is a monumental task. At the same time that Spain, as 
-a nation, was creating this framework, the various regions within the country 
were clamoring for autonomy. The formation of regional governments, 
known as autonomous communities, was occurring simultaneously with the 
formation of the “new” Spanish state. While in the midst of forming a state 
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and decentralizing its authority, Spain joined the European Communities 
and found itself ceding some of its sovereignty to the Community. It is 
precisely these dual processes that were the focus of the AEEDE colloquium. 

Catalonia was one of the primary motivating forces in the formation of 
the AEEDE. As one of the most developed of the autonomous communities, 
and perhaps the most adamant in terms of demanding decentralization, Ca- 
talonia was not content to sit back and let Madrid determine the relationship 
to be developed between the institutions of the European Community and 
those of the various autonomous communities. 

Given the likelihood of overlapping jurisdictions, the potential for legal 
and political problems was well recognized. AEEDE’s aim was to identify 
the problems most likely to arise in the primary economic sectors such as 
free movement of persons, agriculture, fishing, industry and trade. 

The format of the colloquium was the presentation of various papers 
prepared by legal scholars from the various autonomous communities, with 
the bulk of the papers coming from Catalonia. The book’s structure reflects 
that of the colloquium. Not all the papers are included in the book, nor are 
all that were included reproduced in their entirety. Those published were 
the ones thought to be of general interest to all of the autonomous com- 
munities. 

The opening statement of the AEEDE colloquium and, in a sense, the 
introduction to the book, was made by Edward Garcia de Enterria, president 
of the AEEDE. The salient feature of his statement is his viewpoint that far 
from being in conflict, the dual process of the European Community and 
the autonomous communities’ development of ‘“‘jurisdiction’”’ is, in fact, 
complementary. The animosity of the autonomous communities toward Ma- 
drid is thinly veiled. And the fraternity of Catalonia with Europe has long 
overshadowed its loyalties toward Spain itself. For Garcia de Enterria, the 
confluence of the communities’ autonomy and the European Community’s 
supranationality is of mutual benefit in what he terms the decisive disassembly 
of the “baroque,” ostentatious, outdated “paleopolitical’’ nation-state forged 
four centuries ago, whose aim was to absorb the totality of both outward 
and inward powers in an attempt to become the sole protagonist of polit- 
ical life. 

The AEEDE foresaw a legal and political system of dispersed, yet har- 
monious, powers. Its development portended a radical change for jurists. 
The colloquium was an expression of the AEEDE’s attempt to stimulate 
collective reflection. Topics covered in the book include the following: free 
movement of persons; regional politics of the Community, its financial aids ` 
and Spain’s regional imbalance; local taxation and the value-added tax; ‘‘ex- 
empt”’ territories within the Community; consumer protection; fisheries; 
agricultural policy; trade; energy and industrial policy; the environment; 
labor relations; and the jurisdiction of the autonomous communities in the 
international arena. 


SUZANNE RAMIREZ 
Of the California Bar 
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United States, Common Market and International Antitrust: A Comparative Guide 
(2d ed.). 3 vols. By Barry E. Hawk. New York and Washington, 
D.C.: Law & Business, Inc./Harcourt Brace Jovanovitch, Publishers, 
1986. $225. | 


This three-volume work devoted to what is usually, faute de mzeux, called 
‘international antitrust” represents a substantial revision and expansion of 
the author’s earlier fine contribution of 1978. As Professor Hawk explains, 
there have been significant developments in U.S. and Common Market law 
that he has integrated into the materials. More fundamentally, he has shifted 
his approach from heavy reliance on excerpting of sources to employment 
of an analytic style designed to be “more useful to practitioners and more 
provocative to the cognoscenti.” This shift is appropriate. The intervening 
years have brought us fascinating controversies like the Uranium and Laker 
private antitrust cases, which rescued the field from obscurity, and other 
extensive and first-rate treatments,’ together with the Hawk first edition, 
_ have illuminated much of the subject. We no longer need to be told where 
to turn to find the law in this field. Indeed, it is bewildering in its abundance. 
Guidance is needed, rather, in assessing and finding a dominant theme in 
the pudding of jurisdictional tests, blocking statutes and officials’ speeches 
that has been placed before us. Hawk has followed the issues in New York 
and in Brussels for many years, and his insights continue to be very valuable. 

Volume 1 deals with U.S. international antitrust law and traces the devel- 
opment of the case law from the modest jurisdictional thrust of American 
Banana? in 1909 to the culmination of the “‘effects’’ doctrine in Alcoa? in 
1945, and then to the “balancing tests” of the 1970s and 1980s. The latter 
were designed by the U.S. courts to temper Alcoa by weighing a number of 
factors, including foreign national interests, in determining whether U.S. 
jurisdiction exists or should be exercised.* Such an approach to dealing with 
foreign complaints about the extraterritorial reach of U.S. antitrust law is 
also endorsed in the American Law Institute’s recently revised Restatement 
of Foreign Relations Law of the United States. Thus, it posits, "a state may not 
exercise jurisdiction to prescribe law with respect to the activities, relations, 
status, or interests of persons or things having connections with another 
state or states when the exercise of such jurisdiction is unreasonable,” ac- 
cording to an evaluation of all the relevant factors. However, as Professor 
Hawk implies, and as Judge Wilkie made amply clear in his opinion in the 


! See J. R. ATWOOD & K. BREWSTER, ANTITRUST AND AMERICAN BUSINESS ABROAD (2 vols., 
2d ed. 1981); and W. L. FUGATE, FOREIGN COMMERCE AND THE ANTITRUST Laws (2 vols., 
3d ed. 1982). 

? American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909). 

3 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945). Judge Learned 
Hand brought extraterritoriality to its high-water mark by reasoning that the Sherman Act 
applies to conduct outside the United States, even when engaged in by foreigners, if there is 
an intended and not insubstantial effect on the commerce of the United States. | 

* See, e.g., Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th Cir. 1976). 

5 RESTATEMENT OF FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED) §403(1), 
(2) (Tent. Draft No. 7, 1986); see also id. §§402, 415. 
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Laker case,’ it is doubtful that a judicially applied balancing test—unsup- 
ported by any statutory mandate—can effectively be employed by U.S. courts 
to disavow jurisdiction in private antitrust cases that have a substantial 
U.S. nexus. 

While leaving unresolved the controversy over the reach of the U.S. an- 
titrust laws to activities abroad that affect U.S. imports, Congress did act in 
1982, in an effort to promote export activity, to limit the sweep of antitrust 
to U.S. export transactions. Hawk’s detailed chapter entitled “Export Com- 
merce” covers both of the pertinent enactments, the Foreign Trade Antitrust 
Improvements Act of 1982 and the Export Trading Company Act of 1982.’ 
The first amends the jurisdictional reach of the Sherman Act and section 5 
of the Federal Trade Commission Act to make it clear that a cause of action 
lies for certain foreclosure of U.S. export trade, but not for injury to for- 
eigners in foreign markets. The second enactment seeks to provide exporters 
with greater certainty about their possible antitrust exposure by establishing 
a review procedure and authorizing issuance of a certificate of antitrust 
exemption. A Final Rule and Revised Guidelines for the Issuance of Cer- 
tificates were issued by the Commerce Department in January 1985. 

Volume 1 also contains a detailed and updated treatment of such topics 
as intellectual property, including the “gray market goods” controversy, 
which, mercifully, the U.S. Supreme Court has now agreed to hear;* mergers 
and joint ventures with the 1984 Merger Guidelines of the Department of 
Justice;° the myriad problems posed by foreign government involvement in 
agreements and practices subject to U.S. antitrust constraints; and issues 
pertinent to foreign discovery, which the Supreme Court will also consider, 
in part, in the 1986 term.’® The problems of jurisdictional conflict continue 
to be thorny, and although Hawk stimulates the thought processes, he pru- 
dently stops short of offering tidy solutions. 

Volume 2 addresses Common Market competition law. Although an effort 
by an American lawyer to write a detailed exposition of foreign law, partic- 
ularly in an area as fast-moving and subtle as that of the EEC competition 
regime, should normally be viewed with some reservation, the reader has 
no reason for reluctance in relying on this work. Hawk has studied the 
subject closely for many years, enjoys the benefit (in part through his 
Fordham Corporate Law Institute) of continuing association with the Eu- 
ropean experts in and out of Brussels, and gives each nuance almost loving 
attention. The author offers a running comparison with U.S. law as he dis- 
cusses the decisions of the Commission of the European Communities and 
the Court of Justice, and the comparative law analysis helps bring the volume 


ê Laker Airways Ltd. v. Sabena, Belgian World Airlines, 731 F.2d 909 (D.C. Cir, 1984). 

715 U.S.C. §§6(a), 45(a)(3), 4001-4003, 4011~4021 (1982). 

ë K Mart Corp. v. Cartier, Inc., No. 86-49, 47th Street Photo, Inc. v. Coalition to Preserve 
the Integrity of American Trademarks, No. 86-624, and Coalition to Preserve the Integrity 
of American Trademarks v. United States, No. 86-625 (October Term, 1986). 

° U.S. Dept. of Justice, Merger Guidelines, 49 Fed. Reg. 26,823 (1984). 

10 Societe Nationale Industrielle Aerospatiale v. United States District Court for the District 
of Iowa, 55 U.S.L.W. 4842 (U.S. June 15, 1987). 
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to its imposing 673-page length. As the author points out, EEC competition 
policy, driven by the Treaty objective of integrating the separate economies 
of the member states into a unified common market, is much broader than 
that espoused by U.S. antitrust doctrine with the ascendant “Chicago School” 
emphasis on allocative efficiency. One result is the EEC rules’ still stringent 
position on vertical practices, such as limitations on resale, as compared to 
the U.S. antitrust authorities’ relative indifference to the subject. 

The volume examines at length the applicability of Article 85 of the EEC 
Treaty (relating to agreements and concerted practices that restrict com- 
petition) to horizontal and vertical arrangements, with joint ventures and 
intellectual property rights considered in separate chapters. This last area 
is watched closely by U.S. owners of patents, know-how, trademarks and 
copyrights, and continues to develop. The Maize Seed decision of the Euro- 
pean Court in 1982" is generally considered a landmark on the subject of 
exclusivity of rights and territorial restrictions, but, paradoxically, neither 
Hawk nor the other commentators are certain how the decision should be 
interpreted. Also noteworthy is the Commission’s block exemption for certain 
bilateral patent license agreements, finally issued in August 1984,’* which 
“black” lists certain license provisions, approves others and places a number 
on the “gray”’ list in that they are not normally restrictive of competition 
but are impermissible in particular economic or legal circumstances. 

The final chapters of the volume examine (1) Article 86 of the Treaty, 
which prohibits abuse of a dominant position within the Common Market 
or in a substantial part of it; and (2) mergers and acquisitions. Hawk points 
out that Article 86 not only deals with market performance by dominant 
‘firms, but in the Continental Can case’ was held applicable to prohibit the 
acquisition of an actual or potential competitor by a dominant firm and then 
in the “Vitamins” case'* was broadly defined to encompass business methods 
different from those which condition normal competition. Despite the 1973 
ruling in Continental Can, there has since been little merger control under 
Article 86. The proposal for a specific regulation on merger controls, which 
the Commission has submitted from time to time to the Council of Ministers, 
has never broken through the thicket of political problems raised by some 
of the member states. 

Volume 3 contains the appendixes to the two other volumes. It includes 
the various U.S. statutes bearing on antitrust matters, as well as such imple- 
menting materials as the Guidelines of the Department of Justice on Mergers, 
those relating to Vertical Restraints and the 1977 Antitrust Guide for In- 
ternational Operations. The Common Market materials include the basic 
treaties, and the Regulations, Notices and Proposals of the Commission and 
Council. While the thrust of the first edition (and its title) seemed to con- 
template focusing also on the more global “international antitrust” efforts, 


H! Nungesser v. Commission, Case 258/78, 1982 ECR 2015. 

12 97 O.J. Eur. Comm. (No. L 219)-15 (1984). 

!3 Europemballage Corp. & Continental Can Co. v. Commission, Case 6/72, 1973 ECR 215. 
‘4 Hoffmann-La Roche & Co. v. Commission, Case 85/76, 1979 ECR 461. 
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the initiatives launched a few years ago by the Organisation for Economic 
Co-operation and Development (OECD) and the United Nations Conference 
on Trade and Development (UNCTAD) to promote codes of conduct on 
restrictive practices have had little practical impact thus far, and the author 
understandably shows little interest in them here. 

These are stimulating books, and they carry with them such a wealth of 
sources and insights that they may overwhelm the reader who considers that 
he has a simple question and seeks a simple answer. Since, however, there 
are not many simple answers in this elusive and fast-moving field, Hawk’s 

‘dedication to the task is highly welcome. 


MARK R. JOELSON 
Of the District of Columbia Bar 


South African Yearbook of International Law. Volume 10, 1984. Pretoria: 
VerLoren van Themaat Centre for International Law, University of 
South Africa. Pp. 353. Index. 


This volume of the Yearbook contains six articles and four brief notes and 
comments. In addition, it carries summaries of South African and foreign 
judicial decisions, as well as texts of UN decisions on South Africa adopted 
in 1984. There are also sections containing edited texts of official South 
African parliamentary statements and speeches on foreign policy, the titles 
of bilateral and multilateral treaties ratified, or acceded to, by South Africa 
in 1984, and the titles of South African legal periodicals and book reviews. 

The first article, by Torsten Stein, is entitled South Africa’s Non-Aggression 
Agreements with the Frontline States. Stein first discusses the nonaggression 
pacts that South Africa has entered into with three neighbors, Swaziland, 
Angola and Mozambique. The primary object of these treaties is to commit 
each party to withdraw its forces from the other’s territory, not to allow its 
territory to: be used by other foreign or guerrilla forces against the other 
party and to employ peaceful means for the settlement of disputes. After a 
superficial examination of the validity of these treaties in light of jus cogens 
and general principles of international law, Stein concludes that none of 
these treaties are invalidated by either fraud, duress or inequality. In the 
case of duress, this seems to be a somewhat startling conclusion since the 
military operations by South Africa against its neighbors—as well as threats 
of future attacks—are well documented. Regardless of the author’s personal 
convictions about the validity of the treaties, he would be far more persuasive 
if he gave a more detailed and balanced consideration of the legal principles 
. involved and more detailed references to the articles of the individual treaties 
themselves. Particularly disappointing is the failure to consider the political, 
economic, diplomatic and stratégic context of the region.’ This is especially 
curious in light of the author’s own conclusion that “the diplomatic and 


! See Dore, Self-determination of Namibia and the United Nations: Paradigm of a Paradox, 27 
HARV. INT’L L.J. 159 (1986). 
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political significance of the non-aggression pacts entered into by South Africa 
with the frontline states considerably exceeds their importance from an in- 
ternational law point of view” (p. 2). 

The second article, by P. J. Devine, is entitled Recognition, Newly Independent 
States and General International Law. It is essentially a restatement of the 
principles of recognition in international law under the so-called constitutive 
theory and of its application to the particular conditions of southern Africa. 
The author maintains that a new state acquires legal personality only upon 
recognition by another, “established” state (p. 26), that this personality exists 
only as between the two states (p. 25) and that the new state is bound by the 
rules of “general and universal international law” (p. 21). 

By espousing the constitutive theory, the author falls into the same trap 
as most traditionalists: confusing recognition of a government with the ques- 
tion of statehood. I have argued elsewhere that international legal capacity 
attaches to statehood independently of recognition, that the question of 
“recognition” applies only to governments and that this is a purely political, 
discretionary act left by international law to each state’s decision.” Under 
the constitutive approach, a newly independent state would normally not 
be bound by international law unless it acquired legal personality through 
recognition (p. 25). Yet, Devine maintains, in apparent contradiction to the 
logic of his own approach, that new states are bound by that law and that 
in such cases “recognition is, in fact, irrelevant” (p. 21). He also asserts that 
a newly independent state’s obligation to accept general international law 
carries with it an obligation to recognize “‘established”’ states (pp. 21, 26, 
27). The difficulty is that this proposition again contradicts the constitutive 
theory, since under that theory the act of recognition is discretionary for all 
states. The other difficulty with Devine’s approach is that it posits an ‘‘ob- 
jective” existence for the new state as a subject of international law, when 
his constitutive approach would seem to dictate the conclusion that the new 
state is not a subject unless recognized by the “‘subjective”’ decision of other 
states. The only proposition in his analysis that is not self-contradictory is 
his assertion that a new state may at its discretion refuse to recognize states 
and international law rules created after the state came into existence (p. 
21). Thus, an established state, under Devine’s approach, has the discretion 
not to recognize a new state. 

Next, Devine applies his approach to the Bantustans (“homelands”) cre- 
ated by South Africa. After a somewhat summary dismissal of the arguments 
advanced in international forums against recognition of the Bantustans (for 
reasons of self-determination, minority rule and the basic illegality of apart- 
heid), Devine asserts that members of the United Nations are under no duty 
to obey its resolutions prohibiting recognition of the Bantustans (p. 31). In 
yet another apparent shift from his constitutive approach, Devine concludes 
that the Bantustans are ‘‘states,” that South Africa is under no duty to abolish 


2 Dore, Recognition of Rhodesia and Traditional International Law: Some Conceptual Problems, 13 
`” VAND. J. TRANSNAT’L L. 25, 26, 34 (1980). 
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them and that they are “fully international persons as far as South Africa is 
concerned” (p. 31). 

The next article, by John Dugard, is entitled Israel and the International 
Community: The Legal Debate. The author presents a fairly balanced overview 
of the main political issues in contention between Israel and its principal 
adversaries, including their international law dimensions. Dugard appears 
deliberately to eschew attempts to evaluate the relative strength of the claims 
and counterclaims. Nor does he adequately develop a theme introduced at 
the beginning: that in many ways South Africa finds itself in a situation 
similar to that of Israel (p. 33) and that South Africa “must learn” a “lesson” 
from Israel’s predicament by bringing its own conduct “‘into line with con- 
temporary norms of international law” (p. 55). However, the author’s com- 
parisons of Israel and South Africa are all too brief, and not presented 
within the context of the two states’ diplomatic and military ties. Obvious 
parallels could have been drawn to strengthen Dugard’s own thesis—alleged 
racial discrimination, cross-border attacks on neighbors, treatment of pris- 
oners of war, especially members of informal fighting units, and the ac- 
knowledgment of groupings of individuals as “liberation movements.” 

The next article, by H. Booysen, has the enigmatic title A Survey of Legal 
Relations Flowing from State Agreements. However, a reading of it shows that 
its primary concern is to classify different types of agreements made by 
states. Then the nature of “‘legal relations” is logically described as dependent 
on the classification of the agreement. Treaties under his first three categories 
are prima facie of an international character: treaties in the ordinary sense, 
including those by subdivisions of federal states, “international understand- 
ings or declarations,” which do not give rise to legal relations, and agreements 
between states that have been ‘‘municipalized,”’ i.e., intended by the parties 
to be governed by some domestic law. The other treaty categories are prima 
facie internal and not governed by international law: domestic commercial 
contracts by a state that are subject to the state’s administrative or public 
law (p. 80), “constitutional conventions,” by which Booysen means regularly 
occurring practices between high-level government organs that create im- 
plicit though unenforceable agreements, ‘‘political understandings” between 
lower level administrative agencies, agreements between states constituting 
a federation, concession agreements between states and private parties, which 
may be “‘internationalized,”’ and, finally, agreements created by one state 
party declaring to the state of which the foreign party is a national that it 
will adhere to the agreement. Descriptions of these agreements are largely 
from a South African point of view and would benefit from more comparisons 
with English, continental and U.S. law. 

The next article, by Louvine van Meurs, is entitled Regulations Relating 
to Marine Scientific Research Conducted for the Purpose of Preservation of the En- 
vironment or Aimed at Locating Natural Resources. This article is largely a de- 
scription of international treaty law on marine scientific research, including - 
the 1958 Geneva Conventions on the law of the sea and the 1982 Law of 
the Sea Convention, as well as treaty law on Antarctica (p. 118). 
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The last article is by Gerhard Erasmus: How to Farm on the South African | 
Namibian Border: Problems in Demarcating a River Boundary. The author rightly 
observes that locating that boundary was not necessary so long as Namibia 
was administered as an integral part of South Africa, but that as Namibia 
comes to the threshold of independence, the demarcation has gained in | 
importance (p. 123). Erasmus concludes that the boundary should be delim- 
ited according to international law rather than South African law (pp. 125- 
36); he differs from the South African Government’s position that the 
boundary must follow the high-water mark of the Orange-River on its north 
bank, a conclusion he finds unsupported by international law and state prac- 
tice (pp. 133, 137). He concludes that writers and domestic court decisions 
would support use of the low-water mark of the north bank of the river as 
the demarcation (pp. 133-35). 

The Notes and Comments section begins with a brief note by Geis N. 
Barrie on an incident in 1984 in which six persons took refuge in a British 
Consulate in South Africa. The author’s position is that the British Govern- 
ment, by admitting the six into the Consulate, committed a ‘serious breach 
of international law” as well as an “unwarranted interference in South Af- 
rica’s internal affairs” (p. 142). In his argumentation, Barrie fails to provide 
a balanced analysis of customary state practice, a candid description of the 
political background or a discussion of international law affecting political 
refugees seeking asylum, etc. He does not convincingly demonstrate that 
the six were ‘‘attempting to escape the normal processes of the law” (p. 41) 
in a context where police authority over political detainees is routinely abused 
and where it is common knowledge that they were political refugees, leaders 
of the United Democratic Front and the Natal Indian Congress sought by 
the authorities for their involvement in a boycott of racially segregated elec- 
tions in 1984. 

The next comment, by M. A. Sulaiman, is entitled Free Access: The Problem 
of Land-Locked States and the 1982 United Nations Convention on the Law of the 
Sea. After describing the disadvantages faced by landlocked states, Sulaiman 
notes that the 1958 Geneva Convention on the High Seas granted only a 
right of transit conditioned on reciprocity and in accord with existing in- 
ternational conventions (p. 152). At UNCLOS III a right of access was 
granted, but qualified, by being left subject to future agreements between 
landlocked and coastal states and subject to the “legitimate interests” of the 
latter (p. 154). He notes that the landlocked states lost access to resources 
of the sea by virtue of the expanded rights of coastal states within the 200- 
mile exclusive economic zone and in the continental shelf. The note con- 
cludes with a plea for an unqualified right of access to the sea for these 
states, which might be achieved by carefully defined servitudes in their favor 
over portions of the transit states (p. 161). 

A comment, Sovereignty Dispuies in the Antarctic. by M. T. De Quintal, 
describes and appraises claims of sovereignty over sectors of the Antarctic. 
These include disputes between Chile and Argentina, on the one hand, and 
Great Britain, on the other. The author judges the claims of Britain, based 
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on asserted discovery and occupation, to be weak (p. 167). He also judges 
the Chilean and Argentine attempts to show effective occupation to be only 
“token gestures” (p. 171) and concludes that the controversy has become 
largely ‘‘political’’ owing to the fact that Third World sympathies lie with 
the Latin American states (id.). The other claims are those of France, Aus- 
tralia, New Zealand and Norway. He concludes that none of these claims, . 
which are not now being asserted in opposition to each other, is susceptible 
to a strictly “legal”? solution and should be dealt with through a political 
settlement. 

The last item is a note by Alison Wiebalck, Abuse of the Immunity of Diplomatic 
Mail. It discusses an alleged misuse of diplomatic mail in South Africa. 
Wiebalck explains the international law of diplomatic immunities that grants 
inviolability to such mail but limits it to official functions. However, the 
_ concept of “abuse” is hard to define and the note reaches the somewhat 
bland conclusion that even if abuse is established, the receiving state’s ability 
to retaliate will depend on the “‘strengths of that state and the political 
climate in which the [offending] incidents occur” (p. 180). 


ISAAK I. DORE 
St. Louis University 
School of Law 


Soviet Law. By W. E. Butler. London: Butterworths, 1983. Pp. xxi, 374. 
Index. £19.50. 


Throughout the postwar years, the Soviet legal system has elicited constant 
and substantial interest from Western legal scholars. One measure of schol- 
arly interest, the number of articles listed in the American Index to Legal 
Periodicals, reflects the constancy of this scholarly interest: the Index listed 
18 articles about “Russia” for the period from August 1952 to July 1955,’ 
44 for the period from September 1961 to August 1964, and 44 for the 
recent period from September 1982 to August 1985. Moreover, by this 
same measure it could be argued that more scholarly attention has been 
devoted to Soviet law and legal institutions than to the legal systems of the 
capitalist countries of Western Europe. In all three 3-year periods mentioned 
above, 1952-1955, 1961-1964 and 1982-1985, more articles were pub- 
lished about the USSR than about France, West Germany or Italy. It is only 
in the most recent period that greater scholarly attention has been focused 
on any other non—common law country: while 44 articles about the USSR 
were listed in the Index to Legal Periodicals for the 1982-1985 period, 55 
articles were listed about Japan and 61 about China. 

Though the number of scholarly articles about the USSR that appear 
each year has remained high for the past 35 years, their nature and subject 
matter have changed. The articles in the early 1950s were often devoted to 


To put this number in perspective, during the same 3-year period 12 articles were listed 
for France, 11 for Germany and 2 for Italy. 
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cursory and heavily politicized discussions of Soviet legal principles* and 
frequently portrayed the workings of the Soviet legal system as mysterious 
and enigmatic—cloaked behind an iron curtain.’ In contrast, many of the 
more recent articles are devoted to extremely detailed analyses of various 
aspects of Soviet jurisprudence or the workings of Soviet legal institutions.* 

This change has become possible because of the greater availability of 
Soviet legal materials in the West,” as well as because of the efforts of pi- 
oneering scholars like John Hazard and Harold Berman and mstitutions 
such as the Documentation Office for East European Law at the University 
of Leiden to bring a more thorough, scholarly and sophisticated method to 
the study of Soviet laws and legal institutions. The irony of this development, 
though, is that while the continuing interest in Soviet law and the availability 
of extensive primary sources have combined to produce many detailed 
scholarly analyses of relatively narrow aspects of the Soviet legal system, 
there are few competent general surveys of that system. In the early postwar 
period, several general surveys were published, including Vladimir Gsovski’s 
Soviet Civil Law (1948) and Harold Berman’s Justice in Russia (1950; rev. ed. 
1963), and, more recently, E. L. Johnson’s An Introduction to the Soviet Legal 
System (1969); but in the past two decades, few scholars have attempted to 
utilize the greater availability of Soviet legal materials to portray the system 
in its entirety. John Hazard, William Butler and Peter Maggs prepared The 
Soviet Legal System (3d ed. 1977), but while that work contains some valuable 
commentary, it consists primarily of excerpts from translated Soviet judicial 
decisions, statutes, regulations and other legal documents. It is extremely 
valuable as a casebook of Soviet legal materials, but it does not offer the 
depth of analysis and detail that a treatise should. Similarly, the Encyclopedia 
of Soviet Law (2d ed. 1985), edited by F. J. M. Feldbrugge, G. P. Van Den 
Berg and William B. Simons, offers a wealth of articles about many aspects 
of Soviet law, but by its very nature as an encyclopedia it makes no attempt 
to describe the workings of the various components as an integrated legal 
system. 

The lack of an.adequate general survey of the Soviet legal system has 
been particularly difficult for those involved in teaching courses in Soviet 
law. This void, however, has recently and quite successfully been filled by 
William Butler in Soviet Law, published by Butterworths as the first volume 
in its Legal Systems of the World series. William Butler is currently Professor 


? See, e.g., Friedmann, Modern Trends in Soviet Law, 10 U. Toronto LJ. 87-(1953); and 
Timasheff, Soviet Law, 38 Va. L. Rev. 871 (1952). 

3 See, e.g., Lefeaux, Russia—An Enigma, 11 ADVOCATE 173 (1953). 

4 See, e.g., Armstrong, Private Enterprise in a Planned Economy: pemean and Nullification 
of Soviet Law, 16 CORNELL INT'L L.J. 49 (1983). 

5 William Butler observes in Soviet Law: “It is no exaggeration to say that the western law 
student has more materials available to him in English translation concerning the Soviet legal 
system than for any other continental European jurisdiction” (p. 4). 

ê It is yet another indication of the substantial interest in the Soviet legal system that a treatise 
on this subject was chosen as the first entry in a series about the world’s legal systems. Future 
volumes will be devoted to the Italian, Chinese and Japanese legal systems. 
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of Comparative Law at the University of London and Director of the Centre 
for the Study of Socialist Legal Systems at University College. He has been 
an extremely prolific scholar, contributing many articles and translations 
: about the Soviet and Mongolian legal systems. 

Soviet Law is organized into 20 chapters. The first part of the book is 
concerned with locating Soviet law and legal institutions in their cultural, 
historical and ideological context. Butler begins this discussion with an as- 
sessment of the place of Soviet law in comparative legal studies and the 
history of Russian law from the time of Kievan Rus to the Bolshevik Rev- 
olution of 1917. Butler, however, has regrettably (and surprisingly) not in- 
‘cluded a chapter presenting an overview of the history of law in the Soviet 
era. In the context of discussing the ideological foundations of Soviet law, 
Butler does describe the Marxist-Leninist theory of law and the development 
of that theory during the Soviet period, but the discussion of the development 
of specific legal institutions or topics is reserved for the chapters devoted to 
those subjects. Consequently, there is a loss of focus and integration in the 
reader’s comprehension of the development of law in the Soviet Union. 

After laying this contextual foundation for his discussion of the Soviet 
legal system, Butler devotes several chapters to a survey of Soviet legal in- 
stitutions and the workings of the Soviet legal system. Separate chapters are 
devoted to legal education, the legal profession and the administration of 
justice in the USSR. In this latter chapter, he reviews the various state in- 
stitutions and agencies that are responsible for administering the law: the 
union and republican ministries of justice, the courts, the procuracy, the 
notariat, arbitration organizations and other such agencies. Another chapter 
discusses the role of legislation, regulations, judicial decisions, and so forth 
as sources of law in Soviet society. Of particular value in this chapter is a 
concise discussion of the confusing hierarchy of Soviet statutory devices. 
Though it would be expecting too much for Butler to bring order to a 
system characterized by “the inconsistent and extensive use of more than 
40 denominations for enactments” (p. 40), he does describe how the com- 
bination of the governmental body (e.g., Supreme Soviet, Council of Min- 
isters) that adopts the legislation and the purpose of the enactment will de- 
termine (more or less) the designation of the legislative enactment and thus 
its place in the statutory hierarchy. This is quite helpful for the student 
uninitiated in the complexities of Soviet legislative practice. 

The next—and by far the largest—part of the book is devoted to a de- 
scription of various legal doctrinal subjects, beginning with the constitutional 
foundations of the Soviet legal order and an assessment of the role of the 
Communist Party in the legal system and continuing with chapters devoted 
to civil law, family law, labor law, economic law, collective farm law, national 
resource law, criminal law, criminology and correctional-labor law, civil and 
criminal procedure, and foreign relations law. The scope of the coverage 
of these subjects is comprehensive—at least, as comprehensive as less than 
four hundred pages of text will permit—but some subjects have of necessity 
been dealt with briefly or not at all. Thus, though there is a chapter on 
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economic law, there is no discussion of Soviet finance and tax law.’ Other 
subjects are dealt with more cursorily than this reviewer or other readers 
might prefer, but making choices about what to include and what to ignore, 
as well as the degree of detail devoted to those subjects that are included, 
are inevitable in preparing a book that purports to cover an entire national 
legal system. 

Professor Butler has been meticulous in his attention to detail in this 
book, though it is not free from errors. For instance, in discussing Soviet 
diplomatic law, he states that the 1966 Soviet statute on the status of foreign 
diplomatic and consular representations within the USSR “draws substan- 
tially on the 1961 Vienna Convention on Diplomatic Relations, to which 
the USSR is not a party.” However, the USSR did sign the Vienna Con- 
vention on Diplomatic Relations when it was opened for signature in April 
1961 and ratified the Convention in February 1964.° 

Another, more serious criticism relates to the book’s failure to provide 
adequate, detailed citations to the many statutes, regulations and other 
sources, primary and secondary, used in the discussion. At the very beginning 
of the book, there is a “Table of principal Soviet legislative acts,’’ which is 
arranged chronologically with references to “readily accessible English 
translations” (p. xi). In addition, in order to assist readers looking for sup- 
plementary secondary sources, Butler has included as the final chapter a 
“Note on additional reading” in which English-language resource materials 
are listed and arranged according to subject headings corresponding roughly 
to the chapter headings. ‘The table of legislative acts and the references to 
additional readings are certainly useful; for most nonspecialist readers in- 
terested in further reading, they offer sufficient references to additional 
primary and secondary sources. For the specialist reader, however, they will 
not make up for the sparse footnoting that makes it difficult to refer to 
the original, Russian-language sources relied upon in the preparation of 
Soviet Law. 

Soviet Law is the first comprehensive study of the Soviet legal system to 
appear in many years. Despite the minor flaws mentioned above, it is a 
competent and detailed treatment of this complex subject and, as such, is 
an extremely valuable addition to the literature on the Soviet legal system, 
both as a text for use in the many courses now offered in the United States 
and elsewhere on Soviet law and as a basic reference for those who might 
otherwise be interested in this subject. 


MICHAEL NEWCITY 
University of Puget Sound School of Law 


7 There is a discussion of the duties charged in connection with inheritance and the taxes 
imposed on income earned in the USSR by foreign individuals and corporate entities. Other 
than this, however, there is no comprehensive treatment of taxation. 

® Decree of the Presidium of the USSR Supreme Soviet of Feb. 11, 1964 (O ratifikatsii 
Venskoy Konventsii o Diplomaticheskikh Snosheniiakh), VED. VERKH. Sov. SSSR, No. 8, Feb. 
19, 1964, item 97, at 163-64. 
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Yearbook on Socialist Legal Systems, 1986. Edited by W. E. Butler. Dobbs Ferry, 
N.Y.: Transnational Publishers, Inc., 1986. Pp. ix, 207. $67. 


This is the first annual issue of the Yearbook. It contains a number of 
papers by Polish jurists originally presented at the third Anglo-Polish Legal 
Colloquium in February-March 1985, articles on the legal systems of other 
countries controlled by Communist parties and a bibliography of English 
translations of Soviet legislation. The articles are generally of good quality, 
but, as is common in yearbooks, they have no unifying theme. 

It is the usual practice in Communist countries for articles submitted to 
foreign publications to undergo some type of formal or informal censorship. 
The only article in the collection clearly free of the censor’s hand is written 
by Michael Palmer, a Ph.D. candidate at the School of Oriental and African 
Studies of the University of London. This article, on Adoption Law in the 
People’s Republic of China, is truly outstanding. The author shows a deep 
knowledge of Chinese history and tradition and great diligence in finding 
evidence of the law in practice. He demonstrates that the law as applied is 
heavily influenced by traditional Chinese family patterns and differs greatly 
from the law on the books. The discussion of the interaction between cur- 
rent Chinese family-planning policies and adoption law is particularly well 
thought out. | 

An article on Socialist Electoral Systems and the Hungarian Reform, by Marta 
Dezs6, provides an interesting glimpse of the limited extent to which multiple 
candidates for individual offices are permitted in Eastern Europe. To the 
reader from:a Western democracy, the picture is bleak. The same article, 
however, was published in the April 1986 issue of the leading Soviet law 
journal, Sovetskoe gosudarstvo i pravo. To the Soviet reader, who at the time 
'. had no choice at all in elections, the Hungarian experience would be of 
great interest, and the mere fact that the article was published could be 
viewed as a “‘trial balloon” released with approval of fairly high party au- 
thorities in preparation for the very limited choice of candidates allowed in 
the 1987 election law. 

The seven articles by Polish scholars deal with local government, economic 
entities, employee self-management, COMECON and environmental pro- 
tection, civil procedure, foreign trade and foreign investment. As a whole, 
they give the reader who does not know Polish a unique view of Polish ` 
economic legislation and the quality of Polish legal scholarship. This reviewer, 
who is familiar with Soviet law, found the articles easy to follow. A reader 
with a purely common law background might find some of them difficult. 
The same is true of the article by a Romanian scholar on Romanian prop- 
erty law. 

The bibliography, by Professor Butler, covers English translations of Soviet 
legislation for 1975-1985. It is a useful update of a similar bibliography he 
published in the American Journal of Comparative Law.’ 


! 23 Am. J. Comp. L. 530 (1975). 
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The inauguration of this Yearbook series is a further step in improving the 
access of English-speaking readers to information on socialist legal systems. 
It is a good complement to the Review of Socialist Law published by the Doc- 
umentation Center for East European Law of the University of Leiden and 
the bibliographic Bulletin of Current. Research in Soviet and East European Law 
published at the Center for Russian and East European Studies of the Uni- 
versity of Toronto. 


PETER B. MAGGS 
University of Illinois at Urbana-Champaign 


World Politics and the Causes of War since 1914. By Amos Yoder. Lanham, 
New York and London: University Press of America, 1986. Pp. xii, 
241. Index. $23.75, cloth; $11.25, paper. 


In World Politics and the Causes of War since 1914, Amos Yoder has under- 
taken an ambitious project. He attempts to establish an analytical framework 
for studying the causes of war, analyze 22 wars that have taken place since 
World War I, including that conflict itself, identify the causes of war since 
1914 based on that analysis and prescribe the most effective techniques for 
preventing war—all in 232 pages. Not surprisingly, he does not succeed. 
His book contains a few perceptive insights, but also some serious flaws. 

Yoder defines war as a “‘state of usually open and declared armed hostile 
conflict between states or nations” (p. 5). Utilizing this definition, he includes 
the Cuban missile crisis as one of the wars since World War I, although not 
a single shot was fired. He excludes “‘civil wars, colonial! wars, and relatively 
minor or short wars that did not involve great powers and did not threaten 
to escalate into major wars” (p. 6). 

The framework for analysis that Yoder briefly-sets forth early in the book 
(pp. 6-9) is strangely disconnected from his chapter near the end on ““The 
Causes of War Since 1914” (pp. 195-208). That is, Yoder’s framework for 
analysis consists primarily of two tables, one titled “Ideas to Actions as Im- 
portant Causes of Major Wars 1914-1983,” and the other, “Type of Society 
and Problems of Aggressors in Major Wars of This Century.” Under the 
first part of the “Ideas” table, Yoder lists: (1) “Human Instincts and Behav- 
ior,” e.g., “Aggressiveness of Human Nature” and “‘Greed and Personal 
Profit’; (2) “Impressions and Attitudes of Leaders,” e.g., “Misinformation” 
and “‘Attitudes of Extreme Nationalists”; (3) “Ideologies,” e.g., ‘“Nation- 
alism” and ‘‘Fascism’’; and (4) “Strategies,” e.g., ““Power Politics” and “In- 
ternationalists.”” In the second part of this table, Yoder lists “Actions of 
Aggressors,’”’ including as categories: (a) “Precautionary,” e.g., “Alliances” 
and ‘‘Mobilization Schedules,” (b) “Provocative,” e.g., “Breaking Relations” 
and ‘‘Propaganda,”’ and (c) “Forceful,” e.g., “Terrorism” and “Attack.” 

In his “Type of Society” table, Yoder then lists: (1) “Form of Government 
of Aggressor,” e.g., “Democratic” or “Authoritarian”; (2) “Leadership of 
Aggressors,” i.e., “‘Military”’ or ‘‘Political-Civilian’’; (3) “Form of Economy 
of Aggressor,” i.e., “Capitalist” or “Communist or Socialist’; and (4) ““Eco- 
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nomic Problems of Aggressors,” i.e., “Depression” and “Population 
Pressure.” 

In both of these tables Yoder lists the countries involved in the wars under 
consideration and marks by an “X” the ideas, actions and societal types 
applicable to each. All of this is done before he begins his summary discussion 
of the wars. To be sure, Yoder points out that he 


will not attempt a statistical analysis of the precipitating causes of war, 
but will attempt to fill in the blanks of Tables 1 and 2 to find patterns 
that may indicate how wars are caused and how they might be pre- 
vented. At this point the Xs and patterns are hypotheses, and we will 
examine them in more detail while we evaluate the events that triggered 
World War I and other major wars and crises of this century [p. 23}. 


But it is not clear, to this reviewer at least, on what these ‘‘X’’s and patterns 
are based: pure speculation on Yoder’s part, an empirical study of other 
scholars’ hypotheses or his own empirical data. 

Yoder then proceeds to discuss, in summary fashion, World War I (pp. 
27-53); World War II (pp. 101-22); the Korean War (pp. 87-100); the 
Arab-Israeli wars (pp. 101-22); the Vietnam wars (pp. 123-46); the India- 
Pakistan war of 1971 (pp. 147-55); the Cuban missile crisis (pp. 157-66); 
Soviet invasions of satellites (Hungary, Czechoslovakia and Afghanistan, pp. 
167-79); and other recent wars (Vietnam-Kampuchea-China, Cyprus, Iran- 
Iraq, Falkland Islands and Grenada, pp. 181-94). A complete evaluation of 
these chapters this reviewer will leave to the historians. For present purposes, 
a few observations will suffice. 

With respect to World War I, Yoder raises the provocative proposition 
that by the end of July 1914, “the military staffs and diplomatic staffs were 
so committed to mobilization schedules and preventing their countries from 
being put in vulnerable positions by failure to mobilize, that war was probably 
inevitable” (pp. 41-42). He ascribes most of the blame for World War I to 
three rulers (Emperor Franz Josef of Austria-Hungary, Czar Nicholas of 
Russia and Kaiser Wilhelm of Germany) whom he characterizes as “inept” 
(p. 47). 

As to World War II, Yoder points out that Hitler repeatedly invoked the 
principle of self-determination to justify his takeovers of Austria and Czech- 
oslovakia and suggests that this “for a time blinded leaders like Prime Minister 
Chamberlain of Britain and other appeasers”’ (p. 58). Similar invocations of 
this ambiguous concept are made today to justify a variety of aggressions. 
Similarly, Yoder notes the British and French attempts to appease Mussolini, 
despite his attack on Ethiopia, in order to induce him to oppose Hitler (p. 
70). We see such special deal making today as well, especially with states 
that use terrorism as a method of low-level warfare. 

On a more negative note, Yoder’s discussion of Cyprus (pp. 185-86) and 
Grenada (pp. 192-93) is patently inadequate. With regard to Cyprus, Yoder 
fails to note the invasion of the island by Turkey and the 1983 proclamation 
by the Turkish (northern) part of the island that it constitutes an independent 
nation. As to Grenada, he characterizes the U.S. invasion of Grenada, as 
well as the two Vietnamese-Kampuchean-Chinese wars, the Cyprus war and 
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the Iran-Iraq war, as “wars of nationalistic hegemonism in which aggressive 
leaders tried to expand the power and influence of their nations” (p. 193). 
Such a categorization of U.S. actions in Grenada is, to say the least, debatable, 
but Yoder shows no awareness of this controversy. 

In his chapter on the causes of war since 1914 (pp. 195-208), Yoder 
makes only passing reference to the tables set forth early in the book and 
discussed above in this review. His conclusions regarding causes of the wars 
he studied are strikingly unexceptional and simplistic: 


To sum up, in reviewing the spectrum of ideas through actions as 
causes of major international wars of this century, shown in Table 1, 
we find extreme nationalism and ideas associating with it as the major 
causes. There is also a pattern of most wars being started by totalitarian ` 
societies, with a smaller number by authoritarian societies. Fascism is 
the most extreme manifestation of these patterns (Manchuria, Ethiopia 
and World War II). The Communist ideology which still dominates 
much of the world, also has joined with a form of extreme nationalism 
to start six of the wars we have studied in Korea, Vietnam, Hungary, 
Czechoslovakia, Kampuchea, and Afghanistan. Moreover, the Soviet 
Union encouraged Egypt to start the 1967 war. 


This is not to conclude all Communist societies are aggressive. Com- 
munist China and Yugoslavia, for example, have not started aggressive 
wars. Communist China has strongly opposed the hegemonism of Viet- 
nam and the Soviet Union, to the extent of making a punishing attack 
on Vietnam. It also criticizes the hegemonistic actions of the United © 
States in Central America. Nevertheless, Communism as an ideology 
appears naturally to associate with a totalitarian form of government, 
extreme nationalism, and power politics that cause war [p. 208]. 


Yoder’s final chapter on.the prevention of war (pp. 209-32) is his least 
satisfactory. Although he summarily dismisses the value of alliances in de- 
terring war, a strong argument can be made that the North Atlantic Treaty 
Organization has served well to keep the peace in Western Europe. He is 
more positive on the United Nations, contending that the Organization “‘has 
been helpful in settling many international disputes, in containing conflicts, 
and in mobilizing world opinion to deter potential aggressors” (p. 231). 
Although this reviewer basically agrees, with some reservations, with this 
conclusion, Yoder’s discussion in support of it is brief, superficial and reflects 
little knowledge of the literature. 

In sum, this book does not fulfill its ambitious goals. It adds little enlight- 
enment on a topic—the causes of war and ways to prevent it—that remains 
the most challenging and sadly neglected on today’s agenda of international 
law and lawyers. 


JOHN F. MURPHY 
Villanova University 
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4. - Delivery immediately upon publication. 
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as issue 
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Vol. V, Exxon Education Foundation Series 
on Rhetoric and Political Discourse 


by GRAY L. DORSEY 
Preface by Kenneth W. Thompson 


“The book analyzes the crisis of the classical International Law 
which is built on the notion of the sovereign Nation-State, facing 
the more recently created Party-State, less identified with a nation 
than with a cultural ideology of universal ambitions. The UN 
organization was based on the successful Worfd War II alliance of 
both kinds of states. The author explains what happened to the UN 
by use of the method called Jurisculture (synthesizing philosophy 
and empirical investigation and challenging Western ethnocentrici- 
ty) and this leads him to look beyond the United Nations to an 
international community [of cultural diversity]. A new set of laws is 
then needed to regulate the intercultural struggle. ”’—Jacos W.F. 
SUNDBERG, Director, Institute of Public and International Law, 
Stockholm 


‘*This is a very clear analysis of how Marxist-Leninist theorists view 
the international legal order, and why the habitual patterns of 
Western diplomacy are not responsive to the challenge that 
Communist ideology poses to the world order.’’—ALFRED P. 
Rusin, The Fletcher School of Law and Diplomacy 


‘This book is of great scientific value.” —ARTHUR F. Utz, Institut 
International des Sciences Sociales et Politiques, Fribourg, 
Switzerland 


1986, 124 pages, LC: 86-20192; Paper, ISBN 0-8191-5653-1, $9.75; Cloth, 
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The World In Your Hands 


United Nations Publications are the 
definitive resource for international 
lawyers. 


General Sources 


Statistical Yearbook 
Issued since 1949. Possibly the most complete 
statistical reference book in existence, this Year- 
book provides a wealth of statistical data for more 
than 270 countries and territories on economic 
and social subjects, including population, agricul- 
ture, manufacturing, construction, transport, 
commodity import/export trade, balance of pay- 
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country. 
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Annual subscription: 
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INTERNATIONAL LAW 


SECOND EDITION 
by 


DR. MALCOLM N. SHAW 


A completely revised and updated edition of Dr. Shaw’s popular textbook on 
international law. 

Written in a clear and highly readable style, this work provides a comprehensive 
introduction to international law. It sets the subject firmly in the context of world 
political events and brings out the importance of the diverse political, cultural and 
economic influences that affect international law. 

Covering all the major areas of international law, the work strikes a helpful balance 
between a short introduction and a major treatise. As such it is an excellent introduction 
for students of law, political science and international relations as well as for anyone 
interested in world events today. It serves also as a convenient work of reference for 
those engaged in a practical way with international law, whether as private practitioners 
or as governmental or international civil servants. 


Some comments on the first edition:— 


“.. . a worthy successor to Brierly’s book by another British author . . . Written in a felicitous style, 
Shaw’s book covers quite an extraordinary amount of material . . . Especially impressive are Shaw's 
historical summaries and his ability to explain, in straightforward prose, complex jurisprudential 
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AD HOC CHAMBERS OF THE INTERNATIONAL 
COURT OF JUSTICE 


By Stephen M. Schwebel* 


The International Court of Justice formed its first Chamber for dealing 
with a particular case in 1982; its second, in 1985; and, in 1987, its third and 
fourth ad hoc Chambers. This article examines what appears to be an accel- 
erating trend toward recourse to ad hoc Chambers in the light of the provi- 
sions of the Statute and Rules of the Court and of its pertinent practice to 
date. The discussion seeks to elucidate four principal questions: 


e What is the subject matter that such a Chamber may properly 
dispose of? 


e Must such a Chamber be representative of the main forms of 
civilization and of the principal legal systems of the world? 


e How many judges shall constitute an ad hoc Chamber? 


e Shall the parties to the case have a voice in determining the com- 
position of the Chamber as well as in the number of judges constituting 
It? 


Finally, this article appraises the record and potential of recourse to 
Chambers for dealing with a particular case. 


THE STATUTE OF THE COURT 


It may be useful initially to sketch the historical background of Chambers 
of the Court. The Statute of the Permanent Court of International Justice 
contained detailed provisions regarding Chambers for specified categories 
of cases.’ It provided that, at the request of the parties, labor cases should be 
heard and determined by a special Chamber of five judges appointed every 
3 years by the Court and “‘selected so far as possible with due regard to the 
provisions of Article 9.” (Article 9 of the PCI] Statute provided, as Article 9 
of the Statute of the International Court of Justice continues to provide, 
that in the body of the Court “‘as a whole,” representation of the main forms 
of civilization and of the principal legal systems of the world should be 


* Judge of the International Court of Justice. This article encompasses an analysis that will be 
elaborated for later publication in a Festschrift in honor of Shabtai Rosenne. Portions of the 
article were delivered in April 1987 at the Annual Dinner of the American Society of Interna- 
tional Law in Boston. The views expressed are those of the author and do not engage the 
responsibility of the Court. 

' Statute of the Permanent Court of International Justice, Arts. 26-28, 1926 PCIJ (ser. D) 
No. 1. 
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assured.) The Statute of the Permanent Court also made provision for the 
appointment of a special Chamber of five judges to hear cases concerning 
transit and communications, equally to be selected with due regard to the 
provisions of Article 9. It was further provided that these Chambers could 
sit elsewhere than at The Hague. 

In the event, they never sat anywhere. The Chambers were regularly 
appointed but never used, despite the fact that the Court dealt with cases in 
the areas of their concern. There was a further provision for the annual 
formation of a Chamber of three judges for the determination of cases by 
summary procedure. That procedure was employed in just one case in the 
history of the Permanent Court.’ A like summary procedure has never been 
_ employed by the International Court of Justice. 


Revision of the PCI] Statute 


The Washington Committee of Jurists, which revised the Statute of the 
Permanent Court, adopted an American proposal to eliminate the detailed 
provisions on Chambers for specified categories of cases in favor of a gen- 
eral power of the Court to form from time to time one or more Chambers, 
composed of three or more judges as the Court might determine, for deal- 
ing with particular categories of cases, for example, labor cases and cases 
relating to transit and communications.” In fact, this general power of the 
Court has yet to be applied. (Provision for the formation of a Chamber of 
Summary Procedure was also maintained, in Article 29 of the Statute; while 
that Chamber has regularly been elected by the Court, it has yet to be used.) 

What is especially interesting in the light of subsequent history is not the 
foregoing generalization of dormant specifics but other changes made by 
the Washington Committee of Jurists and ratified at San Francisco. A new 
provision proposed by the United States was added to the Statute.* Now 
found in Article 26, paragraph 2, it reads: ““The Court may at any time form 
a chamber for dealing with a particular case. The number of judges to 
constitute such a chamber shall be determined by the Court with the ap- 
proval of the parties.” 


2 Or, more precisely, two linked cases: Treaty of Neuilly, Article 179, Annex, Paragraph 4 - 


(Interpretation), 1924 PCIJ (ser. A) No. 3 (Judgment of Sept. 12), and Interpretation of 
Judgment No. 3, 1925 PCI] (ser. A) No. 4 (Judgment of Mar. 26). 

3 Statute of the International Court of Justice, Art. 26, para. 1, 59 Stat. 1055 (1945), TS No. 
993. 

4 Initially drafted to read: “The Court may from time to time form one or more chambers 
for dealing with particular cases or with particular categories of cases.” The United Kingdom 
proposed replacing the Chamber provisions of the PCIJ Statute with “a general faculty. . . to 
constitute special chambers in such cases as may seem appropriate.” U.S. DEP'T OF STATE, 
Pus. No. 2491, THE INTERNATIONAL COURT OF JUSTICE, SELECTED DOCUMENTS RELATING 
TO THE DRAFTING OF THE STATUTE 63, 78 (1946). For a still earlier draft in the State 
Department of provisions respecting Chambers, which would have accorded the Court’s Presi- 
dent particular powers in their constitution, and which would have permitted appeal of 
Chamber decisions to the full Court, see U.S. DEP'T OF STATE, PUB. No. 3580, POSTWAR 
FOREIGN POLICY PREPARATION 1939-1945, at 487-88 (1949). See also R. RUSSELL & J. 
MUTHER, A HISTORY OF THE UNITED NATIONS CHARTER 381-84, 872-73, 1011-12 (1958). 
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It was further provided in Article 26, paragraph 3, as it had been in 
‘substance in the PCIJ Statute, that “‘[cJases shall be heard and determined 
by the chambers provided for in this article if the parties so request.” The 
new Statute made explicit the intention of the PCIJ Statute (embodied in 
that Court’s Rules) by providing, in Article 27: “A judgment given by any of 
the chambers provided for in Articles 26 and 29 shall be consideted as 
rendered by the Court.” (Thus, there can be no question of appeals from a 
Chamber to the full Court.) The Statute maintains the fundamental provi- 
‘sion of Article 25, paragraph | that “‘[t]he full Court shall sit except when it 
is expressly provided otherwise in the present Statute.” However, the 
drafters of the current Statute deleted the provision of the PCIJ Statute that 
Chambers shall be selected so far as possible with due regard to the provi- 
sions of Article 9. 


The Teachings of the Travaux préparatoires 


What was intended by these changes? The records of the San Francisco 
Conference are cryptic. The principal report states that, since the Chambers 
provided for in the Permanent Court’s Statute were established but never 
functioned, “it appears henceforth superfluous to retain the provisions 
concerning them.’’® The relevant report continues: 


But it has appeared advisable to authorize the Court to establish, if 
necessary, on the one hand, Chambers dealing with particular catego- 
ries of cases, and the cases relating to labor, transit and communica- 
tions have been kept as examples in this connection, and on the other 
hand, at the request of the parties, to establish a special Chamber to 
deal with a particular case. The Committee has believed that this 
change might facilitate, under certain circumstances, recourse to that 
jurisdiction.°® 


The records of the discussion in subcommittee and committee that led to 
these changes are also abbreviated. Yet they are of high interest in three 
respects. First, they concentrate on the authority of the Court to fix the 
number of judges who compose either Chambers formed for particular 
categories of cases or a Chamber formed for dealing with a particular case.’ 
Second, these records admit the possibility—strikingly supported by the 
representative of the Soviet Union—of forming “a chamber consisting of 
only one judge,” provided that “the parties agree.’’® Third, there is some 
indication that, in introducing into the Statute the provision for formation 
of a Chamber for a particular case, a decided departure was intended from 


> Doc. Jurist 86, G/73, 14 UNCIO Docs. 821, 834 (1945). 

6 Id. 

7 Docs. Jurist 57, G/45, id. at 189, 199-202; Jurist 64, G/51, id. at 217, 221-23; Jurist 32, 
G/24, id. at 255, 271-73; Jurist 24, G/18, id. at 274, 278-79; and Jurist 23, G/17, id. at 282, 
282-83. 

8 Doc. Jurist 32, G/24, supra note 7, at 273. See also Doc. Jurist 57, G/45, supra note 7, at 
199--200. However, the use of the word “judges” in Article 26, paragraph 2 imports a 
Chamber of more than one judge. 
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the system of the Statute of the Permanent Court—a departure apparently 
designed to permit the parties to the case to influence both the size and the 
composition of the Chamber. Judge Manley O. Hudson, who represented 
the Permanent Court in the meetings of the Committee of Jurists, is re- 
ported to have said the following in this suggestive passage of the summary 
record: | 


The next question, the Chairman said, was the number of judges on 
chambers. Sir Frederic Eggleston (Australia) asked whether the 
chamber of summary procedure could sit at the same time as the full 
Court. Judge Hudson pointed out that there had been little use of 
chambers and that the question had never arisen. He pointed out that 
under the present Statute the Court elected members to chambers for 
a given term of years and that the parties did not decide the number or 
the composition of the chambers. He thought the subcommittee was 
proposing a wholly different system when it provided for ad hoc ap- 
pointment of chambers with the approval of the parties.’ 


That is to say, Judge Hudson’s contemporaneous interpretation of the in- 
tention of the drafters of Article 26, paragraph 2 of the Statute appears to 
have been that the parties shall be involved in the decisions determining 
both the number of judges composing an ad hoc Chamber and the choice of 
the judges who compose an ad hoc Chamber. There was no dissent from 
Judge Hudson’s understanding.”® 

The system that Judge Hudson—and, as far as it appears, the drafters of 
the Statute—seems to have understood to be incorporating by the terms 
and intent of Article 26, paragraph 2 was indeed ‘‘wholly different” in this 
respect from that of the Statute of the Permanent Court, with which Judge 
Hudson was of course preeminently familiar. The essential difference is that 
the Statute of the Permanent Court contained no provision for ad hoc 
Chambers. It is worth recalling, moreover, that a proposal had been made to 
the Advisory Committee of Jurists, which, in 1920, drafted the Statute, that 
would have authorized the parties to a case to submit it to “three judges 
nominated by them from among the members of the Court; or. . . to the 
decision of a single judge also named by them.”?! That proposal was re- 
jected on the ground that “this method would too much resemble that 
proper to arbitration.” !? While Article 26, paragraph 2 of the Statute by no 
means accords the parties to a case so determinative a voice in the choice of 
the judges to constitute an ad hoc Chamber, it seems to have been seen at the 
time of its drafting as at least affording the parties a voice in that choice. 


° Doc. Jurist 57, G/45, supra note 7, at 199. 

1° At the same time, in interpretation of the same provision, Ambassador Córdova (Mexico) 
“pointed out that the Court was to be given the power to fix the number to sit in the Chambers 
and the parties given the opportunity to approve this arrangement.” Id. See also, to the same 
effect, Mr. Fitzmaurice (United Kingdom), id. at 202. 

1! Permanent Court of International Justice, Advisory Committee of Jurists, Procés-Verbaux 
of the Proceedings of the Committee, June 16th-July 24th, 192C, with Annexes, at 184, 524 
(1920). See also id. at 111, 171, 173, 175-81, 183-84, 186, 516-17, and 524-26. 

12 Td. at 526. 
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While these constructions of cryptic travaux préparatoires are necessarily 
somewhat speculative, it is striking that there is not a word in the records of 
the Washington Committee of Jurists or the San Francisco Conference that 
explains the deletion from the new Statute of the provision of the PCIJ 
Statute that Chambers shall be “‘selected so far as possible with due regard to 
the provisions of Article 9.” Nevertheless, that deletion allows but one 
inference: the new Court, at the request of the parties, could form a special 
Chamber to deal with a particular case that might not be representative of 
the Court as a whole, in the sense that it need not reflect in its composition 
the main forms of civilization and the principal legal systems of the world. 
That inference, strong as it is of itself, is supported by the cited indication in 
the records of the Committee of Jurists that the formation of an ad hoc 
Chamber consisting of one judge was not excluded, since a single judge of 
the Court is hardly capable of representing the main forms of civilization 
and the principal legal systems of the world. 


PROPOSALS FOR THE.ACTIVATION OF AD Hoc CHAMBERS 


In the first 35 years of the life of the current Court, these provisions lay 
dormant. What may have been the first small sound of life is to be found in 
1968 in an innovative Note published by James Nevins Hyde.'* Hyde later 
indicated that he had been stimulated to write that Note by discussions with 
Judge Philip C. Jessup, to whose idea reference is made below.'* At about 
the same time, during the Vienna Conference on the Law of Treaties 
(1968-1969), the United States proposed that a Commission on Treaty 
Disputes, to be established pursuant to an annex to the Vienna Convention 
on the Law of Treaties, be authorized under specified circumstances to 
“request an advisory opinion from the International Court of Justice. If the 
parties agree, the Commission shall request the Court to form a chamber 
under Article 26 of its Statute to deal with the questions.’’’° 

When Hyde’s Note appeared, the Court as a whole lay relatively dormant. 
The poverty of its docket, in a world bursting with international legal dis- 
putes, was a cause of increasing concern. That concern was constructively 
addressed in 1970 at the Annual Dinner of the American Society of Interna- 
tional Law by Secretary of State William P. Rogers. He suggested that 
“[glreater use might be made of the chambers of the Court in an effort to 


13 Hyde, A Special Chamber of the International Court of Justice—An Alternative to ad hoc Arbi- 
tration, 62 AJIL 439 (1968). See also Poulantzas, The Chambers of the International Court of Justice 
and the Judicial Settlement of Disputes: The Delimitation of the Mcritime Boundary in the Gulf of Maine 
Area Case, 63 REVUE DE DROIT INTERNATIONAL 323 (1985). 

14 Hyde, Part III, Jessup: Memorials and Reminiscences, 80 AJIL 903, 905 (1986). 

13 UN Doc. A/CONF.39/C.1/L.355 (1968), UNITED NATIONS CONFERENCE ON THE LAW 
OF TREATIES, OFFICIAL RECORDS, DOCUMENTS OF THE CONFERENCE 190, UN Doc. A/ 
CONF.39/11/Add.2. It should be noted that the Washington Committee of Jurists apparently 
construed Article 26, paragraph 2 of the Statute to exclude the rendering of an advisory 
opinion by an ad hoc Chamber, because it can be formed only with the approval of “the parties” 
(of which there are none in advisory proceedings). See Doc. Jurist 64, G/51, supra note 7, at 
223. 
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relieve apprehensions about submitting disputes to the 15-judge tribunal 
sitting en banc.’’*® 

A few months later, Judge Jessup, speaking to the Hague Academy of 
International Law in commemoration of the 25th anniversary of the 
United Nations, made the following comment, which clearly referred to 
Hyde’s Note: 


It has been suggested elsewhere that if the difficulty of resort to the 
International Court of Justice lies in a State’s preference for a tribunal 
in whose composition it will have a say, this result can be achieved by 
the use of “a Chamber for dealing with a particular case”, as is autho- 
rized by Article 26(2) of the Statute. Under Article 31 of the Statute, 
the provisions about national judges are applicable to such a Chamber 
so that the Chamber could be composed of a judge of the nationality of 
each one of the parties, with a third judge elected by the Court very 
much as the President of the Court now often is authorized to appoint 
presiding arbitrators.*’ 


The United States and a number of like-minded states at the same time 
took their concern about the increasing inactivity of the Court to the United 
Nations General Assembly. For its part, the American Society of Interna- 
tional Law constituted a distinguished panel on “The Future of the Interna- 
tional Court of Justice,” under the leadership of Judge Jessup and Ambas- 
sador Edvard Hambro. The Society produced a substantial book with that 
title.! The General Assembly did not produce all that had been hoped for. 
It declined to set up a special committee to consider the dearth of the 
Court’s business and make recommendations to deal with it. But it did agree 
to ask the Secretary-General to prepare a report, and it invited states to 
submit their views and suggestions concerning the role of the Court in 
response to a questionnaire prepared by the Secretary-General.'* To that 
short questionnaire, some 30 states replied. 

A small number of those replies made mention of the authority of the 
Court to form a Chamber for a particular case. Cyprus observed that the 
Court possessed that authority, which, if used, might lessen the length of 
proceedings and the great costs and delays characteristic of the full Court.”° 
The United States supported ‘‘the establishment and wide use of ad hoc 
chambers of the Court for legal problems requiring expertise in technical 


'® Rogers, The Rule of Law and the Settlement of International Disputes, 64 ASIL Proc. 285, 288 
(1970). 

17 Jessup, To Form a More Perfect United Nations, 129 RECUEIL DES Cours 1, 21 (1970 I). This 
proposal of Judge Jessup resembles that supported by Professor Golunsky (adviser of the Soviet 
Union) at the Washington Conference of Jurists. See Doc. Jurist 32, G/24, supra note 7, at 273. 
Judge Jessup was a vigorous advocate of ad hoc Chambers. See P. C. Jessup, THE PRICE OF 
__ INTERNATIONAL JUSTICE 62-66 (1971). 

18 THE FUTURE OF THE INTERNATIONAL COURT OF JUSTICE (2 vols., L. Gross ed. 1976). 

'? Review of the Role of the International Court of Justice, Report of the Secretary-General, 
UN Doc. A/8382, at 6 (1971). See also Review of the role of the International Court of Justice, 
Report of the Sixth Committee, UN Doc. A/8568, at 6 (1971). 

2° Report of the Secretary-General, supra note 19, at 46. 
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areas, and for peculiarly regional problems, for whose solution all parties 
prefer to address a regionally oriented bench.”*! The United States con- 
tinued: 


The Court has adequate authority to create such chambers under 
the present Statute; liberal exercise of that authority could make the 
forum of the International Court of Justice considerably more flexible 
and mobile, and its use less costly and less formal. 


To encourage use of such chambers, States might write into future 
treaties provisions referring disputes to a special chamber rather than 
to the full Court, if appropriate... .” 


Finland”? and France** made like, if more elliptical, references. In the most 
innovative of the comments made on the matter, Sweden said the following: 


No State has ever made use of the possibility of having a dispute 
adjudicated on. . . by a special chamber as provided for in Article 26 
of the Statute. By virtue of Article 26, paragraph 2 of the Statute, it is 
in the hands of the parties to a dispute to request that a special chamber 
be formed for dealing with their case. In determining the number of 
judges constituting the chamber, the Court shall have the approval of 
the parties. On the other hand, the parties are without any influence 
when it comes to the election of the individual judges of such a 
chamber. The President of the special chamber as well as its members 
shall, according to. . . the Rules of Court, be elected by the Court, by 
secret ballot, and by an absolute majority of votes... . 


The Swedish Government believes that the procedure envisaged in 
paragraph 2 of Article 26 of the Statute would prove more attractive 
to potential litigants if the Rules of Court were modified to the effect 
that also the election of the individual members of a chamber should 
be based on a consensus between the Court and the parties. In this way 
the parties will have the opportunity of submitting their case to a 
chamber of their choice, thereby avoiding ab initio also the delicate 
question of disqualification of a particular chamber member on ac- 
count of incompatibility. . . . In this way, that is with the consent of 
the parties, a special chamber could be constituted either as a regional 
chamber or as a chamber composed of judges possessing expert knowl- 
edge of the particular subject to be dealt with.” 


The United Kingdom in a similar vein observed: 


One reason why more use has not been made of the possibility of 
establishing ad hoc chambers under Article 26, paragraph 2, may be 
that. . . the Court’s Rules provide for the election of members of the 
chamber of the Court by secret ballot. In some cases the parties might 
wish to have a chamber composed of judges chosen by them and it is 
suggested that ways of making this possible should be considered.*° 


21 Id. at 46-47. 22 Td. at 47. 

33 Id, *4 Td. at 50. 

#5 Jd. at 48-49. (It may be presumed that these prescient lines were prepared by a distin- 
guished international lawyer who was to occupy the highest national and international offices.) 
See also the comments of Canada, id. at 49-50. 

2 UN Doc. A/8382/Add.1, at 5 (1971). 
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All this did not escape the attention of the judges of the Court in The 
Hague, who indeed at that time had little else to attend to. Not only did the 
Court take account of the foregoing views of states and scholars. It took the 
initiative in securing the advice of former judges and of leading counsel 
before the Court. In the light of their observations and its own delibera- 
tions, the Court undertook a revision of its Rules. It first considered making 
a comprehensive revision; in the end, it concentrated on three areas: facilita- 
tion of recourse to Chambers, simplification of written and oral proceed- 
ings, and preliminary objections. 

Before the changes in the Court’s Rules are described, one more occur- 
rence, in 1971, may be remarked that may have influenced the Court: the 
Beagle Channel case. In that case, one party wished to go to the Court, the 
other required arbitration. They compromised by selecting an arbitration 
tribunal, all five members of which, however, were judges of the Court.?’ 
They did not sit as a Chamber of the Court, because, under the governing 
arbitration treaty, the British Crown was the arbitrator. It fell to the Crown, 
not the Court, to appoint the arbitrators, and their decision was subject to 
the Crown’s confirmation; hence, the court of arbitration in the Beagle 
Channel case could not have been a Chamber of the Court—unless the 
parties had been prepared to entertain judicial recourse outside the terms of 
their arbitration treaty. But the Crown acted much as the Court presumably 
would have acted, consulting the parties on the tribunal’s composition and 
accepting the parties’ proposals for it. Thus, in the Beagle Channel case, five 
judges of the Court were chosen and were constructively occupied; in addi- 
tion to their Court salaries, they were paid arbitral tees. Not only did the 
parties have that unnecessary burden. They also were deprived of the free 
services of the Registry of the Court and of the Peace Palace, and did not 
have the benefit of the Rules of Court. Perhaps most significantly as things 
turned out, the judgment in the Beagle Channel case, not being a judgment 
of a Chamber of the Court, was not embraced by the terms of Article 94 of 
the Charter of the United Nations, which in part provides that ‘‘[e]Jach 
Member of the United Nations undertakes to comply with the decision of 
the International Court of Justice in any case to which it is a party.” 


REVISION OF THE RULES OF COURT 


Content of the Revised Rules 


The final product of the revision of the Rules in respect of Chambers that 
the Court undertook in the light of these considerations 1s encapsulated in 
Article 17, which provides: 


1. A request for the formation of a Chamber to deal with a particu- 
lar case. . . may be filed at any time until the closure of the written 
proceedings. Upon receipt of a request made by one party, the Presi- 
dent shall ascertain whether the other party assents. . 


27 1970-1971 IC] Y.B. 114. 
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2. When the parties have agreed, the President shall ascertain their 
views regarding the composition of the Chamber, and shall report to 
the Court accordingly... . 


3. When the Court has determined, with the approval of the parties, 
the number of its Members who are to constitute the Chamber, it shall 
proceed to their election, in accordance with the provisions of Article 
18. . . ofthese Rules... . 


4. Members of a Chamber formed under this Article who have been 


replaced . . . following the expiration of their terms of office, shall 
continue to sit in all phases of the case, whatever the stage it has then 
reached.*® 


Article 18, paragraph 1 of the Rules continued to provide that “‘[e]lections 
to all Chambers shall take place by secret ballot.” 

The revised Rules introduced two especially significant changes respect- 
ing Chambers. First, they provide for consultation by the Court’s President 
with the parties to a case in order to ascertain their views regarding the 
composition of the Chamber. Second, they provide that, once a judge is 
elected to a Chamber, he shall continue to sit on that case even if his term on 
the Court has expired, regardless of the phase of the case that has been 
reached when his term does expire. The latter proviso is an exception to the 
general rule that a judge who has been replaced on the Court only continues 
to sit on a case if oral argument in that phase of the case took place while he 
was a Member of the Court. 


Constituiionality and Desirability of the Revised Rules 


The constitutionality and desirability of consulting the parties on the 
composition of the Chamber were challenged when the Court was in the 
process of revising its Rules?’ and have been challenged since.®° The immu- 
tability of the Chamber’s composition proved hardly less controversial in the 
Gulf of Maine case.”" 

The essential ground for attacking the constitutionality of the revised rule 
is the following. Article 26 of the Statute provides that the Court may at any 


28 IC] Acts & Docs., No. 4, at 151-52 (1978). 

29 Hambro, Will the Revised Rules of Court Lead to Greater Willingness on the Part of Prospective 
Clients?, in 1 Gross (ed.), supra note 18, at 365, 369. 

3° Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can. v. U.S.), Consti- 
tution of Chamber, 1982 ICJ Rer. 3, 11-13 (Order of Jan. 20) [hereinafter Gulf of Maine 
Order]. 

31 Id. Article 13, paragraph 3 of the Court’s Statute, supra note 3, provides: “The Members 
of the Court shall continue to discharge their duties until their places have been filled. Though 
replaced, they shall finish any cases which they may have begun.” Article 33 of the Rules of 
Court generally interprets “begun” to mean that phase of a case in respect of which the Court 
has convened for oral proceedings. However, Article 17, paragraph 4 of the Rules, relating | 
only to aa hoc Chambers, interprets “begun” to embrace “‘all phases of the case, whatever the 
stage it has then reached.” Both interpretations are within the scope of the Statute. The 
exceptional provision for the immutability of the composition of an ad hoc Chamber gives 
continuing effect to the wishes of the parties in its initial composition. 
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time form a Chamber for dealing with a particular case, and that the number 
of judges constituting such a Chamber shall be determined by the Court 
with the approval of the parties. Since the Statute provides for approval by 
the parties of the number of the Chamber’s judges, it is argued that, infer- 
entially, it excludes requiring approval by the parties of its composition. 
Thus, the provision of the revised Rules requiring the President of the 
Court to ascertain the views of the parties regarding the composition of the 
Chamber, it is claimed, is inconsistent with the Statute, which, of course, 
governs the Rules. 

The ground for attacking the desirability of revising the Rules in this way 
was that it would give the parties to a case a voice, practically a determina- 
tive voice, in the composition of the Chamber. In itself, a Chamber, by 
including only some judges, excludes others. To permit the parties to influ- 
ence the choice of whom to include and whom to exclude would be to divide 
the Court invidiously, perhaps along ideological or regional lines. It would 
permit the parties to choose judges as if they were choosing arbitrators, and 
to exclude some judges, perhaps invariably exclude some judges, on political 
or other unmentionable grounds. The dangers of such a process would be 
accentuated by the provision of Article 27 of the Statute that a judgment 
given by a Chamber “‘shall be considered as rendered by the Court.” 

While these objections to the revisions of the Rules of Court were not 
publicly voiced by the objectors at the time, they subsequently were. They 
were known at the time of the revision of the Rules and were addressed by 
an exceptionally distinguished and knowledgeable triumvirate: two sitting 
Members of the Court, Judge Eduardo Jiménez de Aréchaga and Judge 
Sture Petrén, and Ambassador and former Registrar Edvard Hambro. 

Writing in 1973 on The Amendments to the Rules of Procedure of the Interna- 
tional Court of Justice, Judge Jiménez de Aréchaga stated: 


The main change. . . is to accord to the parties a decisive influence 
in the composition of ad hoc Chambers. One of the most frequent 
suggestions made in this respect, particularly by Judge Jessup, was that 
recourse to ad hoc Chambers would prove more attractive to potential 
litigants if the election of their members were to be based on a con- 
sensus between the Court and the parties. 


The idea of giving effect to the wishes of the parties in the selection 
of the members of an ad hoc Chamber as a means of breathing new life 
into this dormant institution has, however, encountered some objec- 
tions. It has been objected that this would constitute an unwarranted 
extension of the Statute, since Article 26, paragraph 2, requires the 
approval of the parties for “the number of Judges to constitute such a 
Chamber” but not for the determination of who are to serve. Along 
this same line, it has also been observed that such a proposal would 
constitute a derogation from the requirement of a secret ballot for the 
designation of members of a Chamber and might affect the unity of the 
Court, transforming Chambers into privately selected bodies. 


In 1945 two changes with respect to Chambers had been introduced 
in the Statute of the Permanent Court. The first was to allow the 
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constitution of ad hoc Chambers to deal, at the request of the parties, 
with a particular case. The second was to delete from the Statute a 
requirement that Chambers should be selected so far as possible with 
due regard to the provisions of Article 9 of the Statute, prescribing 
that Members of the Court should represent the principal legal systems 
of the world. 


It must be further pomted out that, while under the Statute the 
approval of the parties is required for the determination of the number 
of judges to compose an ad hoc Chamber, the Statute does not restrict 
the scope of the consultations that may be carried out by the President 
with the parties. It would be in order for the President to consult the 
parties and to inform the Court of their views as to the Chamber’s 
composition, and this is precisely what the new Rules envisage. 


After the President reports on these consultations, the Court must 
always proceed to an election of the members of the Chamber by 
secret ballot, thus retaining ultimate control over the composition of 
any Chamber. However, from a practical point of view, it is difficult to 
conceive that in normal circumstances those Members who have been 
suggested by the parties would not be elected. For that it would be 
necessary for a majority of the Members of the Court to decide to 
disregard the expressed wishes of the parties. This would be highly 
unlikely since it would simply result in compelling the parties to resort 
to an outside arbitral tribunal or even to abandon their intention to 
seek a judicial settlement of the dispute.*” : 


Judge Jiménez de Aréchaga went on to point out that the revision of the 
Rules providing that a member of an ad hoc Chamber shall continue to sit in 
all phases of the case after the expiry of his term of office as a Member of the 
Court reinforced the influence of the parties in definitively determining the 
Chamber’s composition.®3 | 

Ambassador Hambro made a like analysis in the Society’s volumes on The 
Future of the International Court of Justice.** As to the objection that the 
Statute, by requiring the assent of the parties to the number of judges 
forming a Chamber, excluded taking account of their views on its composi- 
tion, Hambro observed, ““This objection is not of a very important character 
since nothing in the Statute would forbid the President to consult.””* The 
objection that such consultations render meaningless the secret ballot for 
election of the judges of the Chamber “‘is not very serious” since “‘the 
ultimate decision must belong to the Court.’’*® As to splitting the Court into 
two categories, those asked to participate in Chambers and those not, while 
that was true, it would not be “more true than that some judges are more 
often elected than others to be members of the drafting committee set up to 
formulate judgments or advisory opinions.’’®’ 


32 Jiménez de Aréchaga, The Amendments to the Rules of Procedure of the International Court of 
Justice, 67 AJIL 1, 2-3 (1973). 

33 Id. at 4. 34 Hambro, supra note 29, at 365. 

°° Id. at 369. 36 Iq. 

37 Id. 
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Judge Petrén’s analysis has particular interest for current events. He 
maintained that 


there can be no denying that the actual presence on the bench of 
judges from States which do not themselves recognize the jurisdiction 
of the Court is bound to have a negative effect on the readiness of 
States which do recognize its jurisdiction to submit cases to the Court. 
. . .[T]heir governments would certainly hesitate before having ques- 
tions of national interest decided by judges from States who cannot be 
relied upon to allow international adjudication of disputes in which 
they are themselves involved.’ 


The Court, he maintained, had accordingly taken an initiative, “which is 
that States who hesitate to address themselves to the plenary Court now 
have the possibility of submitting a dispute to a Chamber ad hoc, composed 
in conformity with their own wishes regarding not only the number, but also 
the names, of its members.’’*® 

There is room for difference of opinion on the constitutionality of the 
modalities of forming ad hoc Chambers and, more, on their desirability. The 
objections are not frivolous; Ambassador Hambro revealed no secret in 
stating that they clearly divided the Court;* and the replies to those objec- 
tions are not unarguable. For the reasons set out in the conclusions of this 
article, it is believed that the better of the argument lies with the exponents 
of the Rules of Court as revised. In any event, the United Nations General 
Assembly lent its support to the Rules as revised, explicitly so as to allow the 
parties an influence on the Chamber’s composition. In Resolution 3232 
(XXIX), Review of the role of the International Court of Justice, the Gen- 
eral Assembly in 1974 declared: 


The General Assembly, 


Considering that the International Court of Justice has recently 
amended the Rules of Court with a view to facilitating recourse to it for 
the judicial settlement of disputes, inter alia by simplifying the proce- 
dure, reducing the likelihood of undue delays and costs and allowing 
for greater influence of parties on the composition of ad hoc chambers, 


38 Petrén, Some Thoughts on the Future of the International Court of Justice, 6 NETH. Y.B. INT'L L. 
59, 61-62 (1975). See also Baxter, Two Cheers for International Adjudication, 65 A.B.A.J. 1185, 
1189 (1979). 

59 Petrén, supra note 38, at 63. 

4 Hambro, supra note 29, at 369. For a close analysis of the Court’s revision of the Rules of 
Court in respect of Chambers, see S. ROSENNE, PROCEDURE IN THE INTERNATIONAL COURT: 
A COMMENTARY ON THE 1978 RULES OF THE INTERNATIONAL COURT OF JUSTICE 39-47 
(1983). See also Rosenne, Some Reflections on the 1978 Revised Rules of the International Court of 

Justice, 19 COLUM. J. TRANSNAT’L L. 235, 248-49 (1981); G. GUYOMAR, COMMENTAIRE DU 
RÈGLEMENT DE LA COUR INTERNATIONALE DE JUSTICE 67-71 (1933); R. J. Dupuy, La Réforme 
du rézlement de la Cour Internationale de Justice, 18 ANNUAIRE FRANCAIS DE DROIT INTERNA- 
TIONAL 265, 270-74 (1972); and Pillepich, Les Chambres, in SOCIÉTÉ FRANÇAISE POUR LE 
DROIT INTERNATIONAL, LA JURIDICTION INTERNATIONALE PERMANENTE 45 (1987). 
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. . . Draws the attention of States to the possibility of making use of 
chambers as provided in Articles 26 and 29 of the Statute of the 
International Court of Justice and in the Rules of Court, including 
those which would deal with particular categories of cases.*? 


THE USE OF CHAMBERS 


The Gulf of Maine Case 


The next development was well described after the fact by the then Legal 
Adviser of the State Department, Davis Robinson, and two of his senior 
colleagues: 


In the negotiations that took place during the Carter administration, 
the United States and Canada chose to take the boundary case to a 
five-member Chamber of the International Court of Justice rather 
than to the full 15-member Court or to an independent ad hoc arbitral 
tribunal. The United States was first attracted to the Chamber proce- 
dure for the reasons set out by Eduardo Jiménez de Aréchaga in a 
1973 article in the American Journal of International Law on the 1972 
amendments to the Rules of Court. 


In that article, the then judge (and later President) of the Interna- 
tional Court of Justice indicated that the Rules of Court had been 
modified to attract states to use the Chamber procedure that had been 
available for many years but never utilized. He suggested that the 
Chamber procedure combined the attractive elements of an interna- 
tional arbitration, where the parties can influence court procedure and 
the make-up of the tribunal, with the convenience of an established 
institution, where such matters as judges’ salaries, courtrooms, regis- 
try, translation and interpretation and reproduction facilities are inde- 
pendently provided and funded. 


This previously untested procedure proved appealing. . . . It was 
belied that the Chamber procedure would provide the parties the 
opportunity to submit the complex of historical, geographical, biologi- 
cal, environmental and other issues to a small group of judges with 
special experience in the area... . 


Cost was also a factor in not resorting to an independently created ad 
hoc arbitral tribunal.. . . 


. . . [T]he Chamber procedure had the advantage of utilizing the 
institutional significance and established facilities of the International 
Court of Justice, while seeking convenience and innovation in present- 
ing the case to a limited number of specially qualified jurists.‘ 


The Court elected as members of the Chamber in the Gulf of Maine case 
the five persons precisely prescribed by the parties. Their choice proved 
controversial. Of this, Messrs. Robinson, Colson and Rashkow wrote: 


11 GA Res. 3232, 29 UN GAOR Supp. (No. 31) at 141-42, UN Doc. A/9631 (1974). 
42 Robinson, Colson & Rashkow, Some Perspectives on Adjudicating before the World Court: The 
Gulf of Maine Case, 79 AJIL 578, 581-82 (1985) (footnote omitted). 
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The fact that the Chamber consisted only oz judges from North 
America and Western Europe was criticized by some. However, the 
parties did not in any way preordain that result, which occurred in the 
process of reaching a balance of experienced jurists that both sides 
could propose. Moreover, in our view, the parties should be free to 
select members of a Chamber within the Court’s rules and preroga- 
tives. The requirement that members of a Chamber should represent 
the “‘principal legal systems of the world,” which appeared in the 
Statute of the Permanent Court, was deleted in 1945 when the ICJ 
Statute was drafted. We believe that the make-up of a Chamber should 
be based upon the views of the parties as to its ability to settle the 
dispute between them in an acceptable manner—not upon some ab- 
stract, notion of geographic balance or blending of various legal sys- 
tems. 


The Order of the Court establishing the first aa hoc Chamber in the 
history of the Court is of high interest. It adverts to the fact that the United 
States and Canada initially concluded a Special Agreement on March 29, 
1979, which was later modified.** (That Agreement.was modified essen- 
tially because the composition of the Chamber originally agreed upon by the 
parties was rendered impossible by three deaths.*°) That initial composition, 
not wholly confined to judges of the North Atlantic, for that and other 
reasons would not have attracted the criticism that was leveled at the com- 
position of the Chamber as finally formed by the Court.*° 

The Court’s Order records that, when the Acting President of the Court 
reported to thé Court the results of his consultations with the parties, 
“some” of the Members of the Court saw “problems. . . because of possi- 
ble incompatibilities with the Statute and the Rules of Court.’’*’ Questions 
were accordingly put to the parties. The focus of this article does not re- 
quire examination of those questions and of the answers to them;** they 
have been acutely analyzed by commentators.*® The Court, to the extent 
that the Court as a whole shared the problems that some of its Members saw, 


43 Id. at 583 (footnote omitted). 

44 Gulf of Maine Order, 1982 ICJ Rer. 3. 

* Those of Judge Richard R. Baxter, Professor Max Sørensen and Judge Sir Humphrey 
Waldock. 

48 For examples of such criticism (in addition to that of Judges Morozov and E]-Khani 
referred to in the text at notes 51—54 infra), see Green, Is There c Universal International Law 
Today?, 23 CAN. Y.B. INT'L L. 3, 27 (1985); McWhinney, Special Chambers within the Interna- 
tional Court of Justice: The Preliminary, Procedural Aspect of the Gulf of Maine Case, 12 SYRACUSE J. 
INT'L L. & Com. 1 (1985); and Stern, Chronique de jurisprudence de la Cour internationale de 
Justice (1975-1983), 111 JOURNAL DU DROIT INTERNATIONAL 652-54 (1984). 

47 Gulf of Maine Order, 1982 IC] REp. at 4. 

48 Id. at 5-8. 

49 See, in particular, Zoller, La Première Constitution d’une Chambre Spéciale par la Cour Interna- 
tionale de Justice: Observations sur l’Ordonnance du 20 janvier 1952, 86 REVUE GENERALE DE 
DROIT INTERNATIONAL PUBLIC 305 (1982). See also McRae, Adjudication of the Maritime Bound- 
ary in the Gulf of Maine, 17 CAN. Y.B. INT'L L. 292, 294-97 (1979); and Guyomar, La Constitu- 
tion au sein de la Cour Internationale de Justice d'une Chambre Chargée de Régler le Differend de 
Frontieres Maritimes entre les Etats-Unis et le Canada, 27 ANNUAIRE FRANCAIS DE DROIT INTER- 
NATIONAL 213 (1981). 
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apparently was sufficiently satisfied, since, by a vote of 11 to 2, it decided “‘to 
accede to the request of the Governments of Canada and the United States 

. to form a special Chamber” and is to the Chamber judges who 
met the expressed wishes of the parties.”° 

Judges Morozov and El-Khani vigorously dissented. Judge Morozov ex- 
plained that he had voted against the Court’s Order because the parties had 
incorrectly presumed that “they may dictate to the Court who should be 
elected” to the Chamber.” He also appeared to have an ad hominem objec- 
tion, directed to the person of a judge whose term on the Court was about to 
expire but who, having been elected to the Chamber while still a Member of 
the Court, would’ continue to sit on the Chamber for its life. 

Judge El-Khani observed that the parties had transmitted to the Court not 
only their Special Agreement submitting the case to a Chamber but an 
additional agreement to submit the same question to arbitration in the event 
that the Court did not form the Chamber ‘“‘within the specified time and in 
the desired manner.”? He pointed out that the parties ‘‘further insisted” 
that the identity of any replacements elected in case of vacancy be subject to 
their approval, failing which they, would withdraw the case and discontinue 
proceedings before the Court in favor of arbitration.’ Judge El-Khani con- 
cluded that these conditions deprived the Court of “its freedom of choice” 
and resulted ‘‘in its regionalization by depriving it of its basic and essential 
characteristic of universality. ”””* : 

While the author did not and does not share the views expressed by 
Judges Morozov and El-Khani, he concurs in the opinion of Professor 
Elisabeth Zoller, that the United States and Canada manifested not so much 
wariness of the Court as of each other.*” As so often in the process of 
international adjudication and arbitration, each party was intent on the 
other’s gaining no advantage, actual or imaginary. This preoccupation also 
may have led the parties to tell the Court more than it needed or wanted to 
know. The exigent detail of their agreements, fully communicated to the 
Court, and, more, certain changes in the indicated composition of the 
Chamber from that earlier informally communicated to the Court—how- 
ever unavoidable some of them were—embittered the atmosphere. 

The modalities and legalities of the Chamber’s formation in the Gulf of 
Maine case are further appraised below; this is not the place to appraise the 
Judgment. Clearly, there is room for difference of opinion about its merits, 
as Judge Gros,” a member of the Chamber, and Judge Oda, not a member 
of the Chamber,°’ have emphasized. 


50 Gulf of Maine Order, 1982 IC] Rep. at 8-9. 
51 Td. at 11 (Morozov, J., dissenting). 52 Id. at 12 (El-Khani, J., dissenting). 
53 Td. 54 Jd. 

55 Zoller, supra note 49, at 311. See also Pillepich, supra note 40, at 69. 
58 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can. v. U.S.), 1984 IC] 
REP. 246, 360 (Judgment of Oct. 12) (Gros, J., dissenting) [hereinafter Gulf of Maine Judg- 

ment]. 
57 Continental Shelf (Libyan Arab Jamahiriya/Malta), 1985 ICJ Rep. 13, 165-69 (Oda, J., 
dissenting) [hereinafter Libya/Malta]. 
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But three observations on the Gulf of Maine Judgment may be made. The 
_ first is that the Judgment, accepted and applied by the parties, has settled 
the dispute—a dispute that was exceptionally knotty-and difficult. The 
second is that this first Judgment of an ad hoc Chamber figured in the 
arguments to and the Judgment of the Court in the succeeding Continental 
Shelf case (that between Libya and Malta), no less than comparable earlier 
judgments of the Court;”° it was not discounted because it was a Chamber 
judgment. The third observation is the most immediately pertinent: despite 
the criticism of the regional composition of the Chamber, the Judgment in 
the Gulf of Maine case shows no signs of regional particularity. It does not 
manifest a peculiarly “Western” or “Atlantic” outlook. It could as easily 
have been a judgment of the full Court as it was a judgment of a Chamber. 
The substance of the criticisms of Judges Gros and Oda—which tie the Gulf 
of Maine Judgment of 1984 to the Judgment rendered by the Court in the 
Continental Shelf (Tunisia [Libyan Arab Jamahiriya) case of 1982—confirms 
that very point.” 

The most that can be said about the singularity of Chamber judgments 1s 
that this judgment of a Chamber—or any judgment of any Chamber—may 
perhaps give more room for the play of influence of a single judge than does 
a judgment of the full Court. In the Court, the particular perceptions of the 
single judge tend to be diluted by the cascade of comments of his 14 or more 
colleagues. In a five-judge Chamber, less water flows and the flavor of 
individual views may be stronger. 


Three More Ad Hoc Chambers 


What of the three Chambers that have followed the one in the Gulf of 
Maine? The Chamber in the Frontier Dispute (Burkina Faso / Mali) case was 
easily elected by the Court in April 1985 in full conformity with the clearly 
expressed wishes of the parties. As the Court’s Order indicates, the Court 
acted unanimously.°° The Chamber was composed of judges from three 
continents. It arrived at a judgment in December 1986, more quickly than 
the Court characteristically does, thus realizing one of the possible advan- 
tages of resort to a Chamber.®’ (The Rules of Court provide that written 
proceedings in a case before a Chamber may consist of only a single pleading 
by each side.®*) Again, this Judgment of a Chamber shows no parochial 


“8 Opinions in that case expressly cited the Gulf of Maine case: Libya/Malta, 1985 ICJ Rep. at 
62-63, 65-67, 83, 87-88, 89, 91, 106, 110,.112, 115, 121, 125, 129, 165-69, 179, 185, 
186-87. 

59 Gulf of Maine Judgment, 1984 IC] Rer. at 361-62, 366, 372-73, 377, 378, 379, 380, 
382, 385, 388-89; Libya/Malta, 1985 ICJ Rep. at 131, 164-69. 

ep rontier Dispute (Burkina Faso/Mali), Constitution of Chamber, 1985 ICJ Rer. 6, 7 
(Order of Apr. 3). 

6! Frontier Dispute (Burkina Faso/Mali), 1986 ICJ Rep. 554 (Judgment of Dec. 22). 

6? Article 92 of the Rules, supra note 28, in part provides: 


Written proceedings in a case before a Chamber shall consist of a single pleading by each 
side... . 


. . . The Chamber may authorize or direct that further pleadings be filed if the parties 
are so agreed, or if the Chamber decides, proprio motu or az the request of ane of the 
parties, that such pleadings are necessary... . 
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peculiarities. It was warmly praised and readily accepted by both parties, 
which earlier had complied with an indication of provisional measures by 
the Chamber in circumstances involving an outbreak of hostilities. 

While the first two Chambers were constituted in response to special 
agreements of the parties, the Elettronica Sicula (ELSI) Chamber was formed 
in March 1987, after the United States so requested in a letter accompany- 
ing its Application and Italy accepted that proposal. The parties were duly 
consulted on the composition of the proposed Chamber, which was elected 
by the Court in full consonance with the indications given in the course of 
those consultations. It consists of judges from three continents, and includes 
the President of the Court, Nagendra Singh, who, in accordance with Arti- 
cle 18, paragraph 2 of the Rules of Court, shall preside.®° 

The fourth ad hoc Chamber formed by the Court is in the Land, Island and 
Maritime Frontier Dispute case between El Salvador and Honduras. This case 
arose out of the ‘“‘soccer war” between the two countries, which committed 
themselves to submit their dispute to the Court in the event that it was not 
otherwise settled by pacific means. Ultimately, they agreed upon formation 
of a Chamber of five judges (including two ad hoc judges). They were 
consulted by the President of the Court regarding the composition of the 
Chamber, and subsequently submitted a joint letter specifying the composi- 
tion contemplated by them. By its Order of May 8, 1987, the Court .ob- 
served, inter alia: 


6. Whereas the Special Agreement. . . defines. . . the questions 
submitted for decision, and provides. . . that the Parties submit those 
questions to a Chamber of the Court composed of three members, and 
further that in addition, the Chamber shall comprise two Judges ad hoc 

; and whereas the Court understands the Special Agreement as 
requesting the Court to form a Chamber to deal with the case in 
accordance with Article 26, paragraph 2, of its Statute; 


7. Whereas the Parties were duly consulted, on 17 February 1987, 
as to the composition of the proposed Chamber of the Court in 
accordance with Article 26, paragraph 2, of the Statute and Article 17, 
paragraph 2, of the Rules of Court; 


8. Whereas the Parties in the course of such consultation confirmed 
the indication, given in the Special Agreement, that as regards the 
number of judges to constitute such chamber, they approve, pursuant 
to Article 26 of the Statute, that number being fixed at five judges, 
including two judges ad hoc chosen by the Parties pursuant to Article 
31, paragraph 3, of the Statute. 


. Oral proceedings shall take place unless the parties agree to dispense with them, 
and the Chamber consents. 


In the Frontier Dispute case, the parties each filed two pleadings, rather than the three which 
normally are filed. 

6 Case Concerning Elettronica Sicula S.p.A. (ELSI) (U.S./Italy), Constitution of Chamber, 
1987 ICJ Rep. 3 (Order of Mar. 2) [hereinafter ELSI]. 

64 Land, Island and Maritime Frontier Dispute (El Sal./Hond.), Goninon of Chamber, 
1987 ICJ Rep. 10, 11-12 (Order of May 8) [hereinafter Land, Island and Maritime Frontier]. 
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The Court’s Order makes no reference to the parties’ letter regarding the 
Chamber’s composition, and refers to their approval as relating only to the 
number of judges constituting the Chamber. At. the same time, the Order 
describes consultations with the parties on the composition of the Chamber 
as “‘In accordance with Article 26, paragraph 2, of the Statute,” as well as 
Article 17, paragraph 2 of the Rules of Court (as, in identical terms, does the 
Court’s Order in the ELSI case®’). The Court thereby held by the terms of 
those two Orders that consulting the parties on the composition of an ad hoc 
Chamber is in accordance with the Statute. The Court, having earlier 
elected the Chamber, “unanimously” decided in the El Salvador / Honduras 
case to accede to the request to form a special Chamber of five judges, 
composed of one judge from Asia, one from Latin America and one from 
-Western Europe, as well as the two ad hoc judges also designated by the 
parties (both European), all in accordance with the views of the parties. 

One member of the Chamber so elected, Judge Oda, made the following 
declaration: 

In the case of a chamber provided for in Article 26, paragraph 2, of 
the Statute of the Court, the consent of the two parties is essential and, 
as that provision clearly states, the number of judges to constitute such 
a chamber shall be determined by the Court with the approval of the 
parties. At the same time, regarding the composition of the chamber, 
the views of the parties shall be ascertained by the President in accord- 
ance with Article 17, paragraph 2, of the Rules of Court. The Court, 
being sovereign in judicial proceedings, is free to choose any composi- 
tion it likes; yet the possibility must also be borne in mind that sover- 
eign States have the legal right to withdraw a case if they prefer a 
composition different from that determined by the Court. In practical 
terms, therefore, it is inevitable, if a chamber is to be viable, that its 
composition must result from a consensus between the parties and the 
Court. To ensure that ‘viability, it accordingly behoves the Court to 
take account of the views of the parties when proceeding to the elec- 
tion. Nevertheless, the chamber is a component of the Court, bound by 
its Statute and Rules; and the process of election whereby it comes into 
being should be as judicially impartial as its subsequent functioning.®’ 


Judge Oda thus economically expressed the essence of the matter. His last 
sentence is suggestive of an additional element; his saying that “the process 
of election” of a Chamber “‘should be as judicially impartial as its subsequent 
functioning” may imply that, in this case, that process, in his view, was not. 
By the terms of Article 18 of the Rules of Court, “Elections to all Chambers 
shall take place by secret ballot.” Accordingly, it is not possible to expand 
upon Judge Oda’s intimation. 


The Report of the Asian-African Legal Consultative Committee 


Since the filing in 1981 of the first case to be referred to an ad hoc 
Chamber, the Court has had on its docket 11 contentious cases. Thus, ad hoc 


65 ELSI, 1987 ICJ Rep. at 4. 

66 Land, Island and Maritime Frontier, 1987 IC] ReP. at 12. Thirteen judges were present 
and voting in the adoption of this unanimous deciston. 

67 Id. at 13 (Oda, J., declaration). 
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Chambers have been involved in more than a third of the contentious cases 
brought to the Court in the last 6 years. The importance of this develop- 
ment is clear. Whether what appears to be a trend toward Chambers will 
persist is unpredictable. But there are substantial signs of interest in the 
international community in recourse to Chambers of the Court. 

How substantial that interest is is illustrated by a report of the Asian-Afri- 
can Legal Consultative Committee on the “Role of the International Court 
of Justice,” which was circulated as a United Nations document in 1985.°° 
The committee brings together a very large number of the international 
legal advisers of Asian and African countries. Its report concentrates on 
Chambers of the Court and the revisions in the Court’s Rules of 1972 and 
1978. The report compares the relative merits of states’ resorting to ad hoc 
procedures of arbitration and ad hoc Chambers of the Court. 

The committee’s report observes that one of the principal reasons that 
governments have favored ad hoc arbitral procedures is the desire to have 
their disputes settled by tribunals of their own choice. This desire can be 
met by the Court’s Chamber procedure which, the report states, affords the 
parties “a clear voice in the constitution of the Chamber.’ The report 
concludes: 


[T]he submission of a dispute to a chamber of the Court has the 
following merits vis-a-vis seeking settlement by ad hoc arbitration. The 
parties are afforded as much, if not more, recognition in the constitu- 
tion of the Chamber as they are in the composition of an arbitral 
tribunal or court of arbitration. Secondly, the specific rules of proce- 
dure to be applied are clear and distinct and are not left to be deter- 
mined by the arbitral tribunal. The parties can save the enormous 
expenses involved in the fees of the arbiters and experts and in the 
establishment and maintenance of a Secretariat. The Registry of the 
Court ensures custody of records. The place of proceedings may be 
elsewhere than at the Hague and finally the judgment is final and 
binding on the parties.”° 


CONCLUSIONS 


Over the years, the Court has been afforded insufficient opportunity to 
contribute to the resolution of international legal disputes. The fact that the 
Court’s jurisdiction has always been severely limited reflects the widespread 
unwillingness of states to submit their disputes to judicial, as contrasted with 
political, disposition. Limitations on the Court’s jurisdiction give no sign of 
lifting. Moreover, the very fact that some states have had a policy antipa- 
thetic, if not to the Court, then to the Court’s jurisdiction, has not encour- 
aged other states to submit disputes to a Court on which nationals of the 
former states sit. That is the reality, or, rather, part of the reality. It reflects 
larger realities that inhibit recourse to the Court. 

Faced with these and other realities, and, in particular, with a dearth of 
cases, the Court revised its Rules so as, among other things, explicitly to 


68 UN Doc. A/40/682 (1985). 89 Id. at 27. 
79 Id, ac 31-32. 
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afford states a voice in the composition of ad hoc Chambers. In reliance upon 
the Court’s revision of its Rules, and the authoritative interpretation of that 
revision placed on the public record, the United States and Canada submit- 
ted a case to a Chamber of the Court and made clear exactly which judges 
they wished to sit on the Chamber. The Court prudently proceeded to elect 
a Chamber in accordance with the wishes of the parties. If it had not, the 
possibility of activating the Court by recourse to Chambers would have been 
stillborn. That Chamber functioned satisfactorily and produced a judgment 
that has been accepted and applied by the parties. Since that time, three 
other Chambers have been formed. Equally, nothing in their procedures to 
date lends substance to the fears that have been expressed about recourse to 
ad hoc Chambers. 

The workings of this process to date show that it affords the Court the 
opportunity to settle international disputes in a fashion that meets the needs 
of the parties and the international community, and does not detract from 
the integrity of the Court. It has not “‘fractionalized”’ or “regionalized” 
international law in any degree. It has not thrown into question the univer- 
sal character of international law. It may be that sometimes the parties may 
desire, or settle upon, a Chamber of regional complexion; other times they 
. will not. That happens in ad hoc arbitration as well. In the Beagle Channel 
case, the Latin American parties chose five judges of the Court, none of 
whom were from Latin America. Too much should not be made of such 
choices. Recourse to Chambers is not a process free of risk to the uni- 
versal character of international law—but neither is resort to the Court free 
of risk. 

Four principal questions relating to the formation of ad hoc Chambers 
were stated at the outset of this article; in the light of the foregoing discus- 
sion, the following answers may be given to them. 

In answering the first question concerning the subject matter that an ad 
hoc Chamber may properly treat, one must bear in mind that a Chamber 
formed for dealing with a particular case 1s not the equivalent of a Chamber 
that the Court from time to time may form for dealing with a particular 
category of cases. The thrust of Article 26, paragraph 2 of the Statute is not 
to be confused with that of Article 26, paragraph 1. The Court may (or may 
not) form one or more Chambers for dealing with particular categories of 
cases. In addition to the examples provided by the Statute (labor cases and 
cases relating to transit and communications), others have been suggested, 
such as a Chamber for the law of the sea, or a Chamber for cases concerning 
the environment. No such Chambers have in fact been formed to date. 

By definition, a Chamber formed for dealing with a particular category of 
case is categorized. Equally, by definition, a Chamber that the Court “may 
at any time form. . . for dealing with a particular case” is not categorized. 
Such a Chamber may be entrusted with a case that is particularly technical in 
character (as in the Gulf of Maine and ELSI cases) or that has peculiarly 
regional aspects (as in the Frontier Dispute (Burkina Faso / Mali) and the Land, 
Island and Maritime Frontier (El Salvador / Honduras) cases). But the terms of 
the Statute afford no warrant for the contention that a Chamber formed for 
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a-particular case must be so confined or otherwise confined; they afford no 
warrant for the contention that a case that is suitable for judgment by the 
Court as a whole is not suitable for judgment by an ad hoc Chamber. It is one 
thing to recognize that an ad hoc Chamber may be especially equipped to 
deal with a technical, a specialized, a regional—or a minor—case. It is 
another to conclude that, under the Statute, an ad hoc Chamber can have no 
broader charge. As a matter of principle, it may well be preferable for cases 
involving universal principles and problems of international law to be sub- 
mitted to the plenary Court. But states are legally entitled to request that 
such a case be submitted to a Chamber, and the Court is entitled to refer 
such a case to a Chamber. In the Gulf of Maine case, it did precisely that. The 
Gulf of Maine case, like other law of the sea disputes, had its technical aspects 
and regional aspects, but so have the several maritime and continental shelf 
boundary cases that the Court as a whole has adjudged. 

The answer to the second question—whether a Chamber constituted to 
deal with a particular case must be representative of the main.forms of 
civilization and of the principal legal systems of the world—is equally 
straightforward. The deletion of that desideratum—it was never a require- 
ment—from the Statute of the Permanent Court when the provisions re- 
specting Chambers were adopted for the Statute of the present Court dem- 
onstrates that a Chamber need not be representative. If the parties wish it 
and if the Court decides it, a Chamber may—or may not—be ‘“‘representa- 
tive.” In the Gulf of Maine case, it happened that the judges selected by the 
parties and elected by the Court were “Atlantic” or “Western” in their 
geographic and legal derivation. All had had experience in law of the sea 
questions, some more than others. ‘The parties’ selection may, in practice, 
not have fallen upon judges of such diversity as to minimize criticism, but to 
suggest that on this ground it—and the election by the Court—transgressed 
the letter or spirit of the Statute has no foundation in either the terms of the 
Statute or the apparent intention of its drafters. The composition of the 
three Chambers subsequently formed by the Court has been geographically 
more diverse. That result may have been politic on the part of the states 
concerned, whose selections the Court uniformly elected, but it was not 
legally required of them or of the Court. 

As to the third question, the number of judges to constitute an ad hoc 
Chamber, it “shall be determined by the Court with the approval of the 
parties.” The question whether the Statute should decide upon the number 
of judges or set limits to that determination was discussed in the Washington 
Committee of Jurists; a proposal to set such limits was not accepted.’! The 
possibility of a Chamber’s being composed of one judge alone apparently 
was admitted.’”* There accordingly appears to be no legal barrier to the 
suggestion of Judge Jessup and James N. Hyde that a Chamber could be 
made up of a judge and two ad hoc judges. At the same time, in practice, such 
composition appears neither probable nor prudent. 


7) See subra note 7 and accompanying text. 
72 See subra note 8 and accompanying text. 
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Finally, there is the most contentious question of all: whether the parties 
to a case shall have a voice—and, if so, how decisive a voice—in the choice 
of the particular judges who compose the ad hoc Chamber to which they wish 
to have recourse. 

The terms of the Statute give no conclusive answer to this question. It can 

be argued that, since Article 26, paragraph 2 specifies that “the number of 
judges” constituting an ad hoc Chamber shall be determined by the Court 
“with the approval of the parties,” their approval does not extend to their 
persons. It can alternatively be argued that the Statute does not in terms 
debar consultation by the Court with the parties as to which judges shall 
form the Chamber, and that there is no necessary implication of any such 
preclusion. A body may be given certain express powers; it does not follow 
that it lacks all other powers. Such sparse indication as there is in the travaux 
préparatoires—the seasoned interpretation of Judge Hudson that has been 
quoted above—” supports participation by the parties in the choice of the 
judges composing the Chamber. The revised Rules of Court expressly con- 
template that participation, providing as they do that ‘‘the President shall 
ascertain their [the parties’] views regarding the compositicn of the 
Chamber, and shall report to the Court accordingly.’’’* The Court deliber- 
ately crafted that provision, after mature consideration. Its obvious inten- 
tion to give full weight to the views of the parties on which judges shall 
compose the Chamber was accurately and authoritatively confirmed by 
Judge Jiménez de Arechaga, who was a member of the Rules Committee 
that drafted the revised Rules in their 1972 version (and who was President 
of the Court when definitive revisions were adopted in 1978). Can it be 
persuasively maintained that this provision of the Rules is inconsistent with 
the Statute? Clearly, the General Assembly, in considering that the “‘re- 
cently amended. . . Rules of Court” allow “for greater influence of parties 
on the composition of ad hoc chambers,” accepted the revised Rules as in 
accord with the Statute—as, obviously, did the Court when it adopted the 
Rules. Moreover, the Orders of the Court in the ELSI and El Salvador / 
Honduras Chamber cases explicitly treat consultation with the parties “‘as to 
the composition of the proposed Chamber” as “‘in accordance with Article 
26, paragraph 2 of the Statute. ””® 

If the Rules of Court provided that the parties to a case were entitled to 
name the judges composing an ad hoc Chamber and if the Court were bound 
by the Rules to act in accordance with the parties’ designation, there would 
be an inconsistency with the Statute. By the terms of the Statute, it is the 
Court that “may” form the Chamber, which “‘shall’’ hear and determine a 
case only “if the parties so request’’; the number of its judges ‘‘shall be 
determined by the Court with the approval of the parties.””” The Court 


8 Doc. Jurist 57, G/45, supra note 7, at 199; and text at note 9 supra. 

** Article 17, paragraph 2 of the Rules of Court, supra note 28, in force since 1978. 

75 GA Res. 3232, supra note 41. 

76 ELSI, 1987 ICJ Rep. at 4; and Land, Island and Maritime Frontier, 1987 IC] Rep. at 12. 
77 IC] Statute, supra note 3, Art. 26, paras. 2 and 3. 
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accordingly has authority to form a Chamber and to determine its size and, 
inferentially, composition. But the parties must approve the number of 
judges and, more fundamentally, the determination of their case by the 
Chamber. Thus, responsibility for the activation—and hence, at bottom, 
the composition as well as the size—of an ad hoc Chamber is shared between 
the Court and the parties. 

The Rules provide that the parties shall agree as to whether an ad hoc 
Chamber shall be formed for the particular case (as is required by Article 
26, paragraph 3 of the Statute), whereupon “the President shall ascertain 
their views regarding the composition of the Chamber.” Those views shall 
be reported to the Court, which, after determining, “with the approval of 
the parties, the number of its Members who are to constitute the Chamber, 

. . shall proceed to their election.” Since the Rules provide that there is to 
be an election (which is not required by the Statute), it is the clearer that that 
process need not, as a matter of law, coincide with the parties’ selection; that 
is to say, while the Court shall take account of the parties’ “views regarding 
the composition of the Chamber,” the Court retains the authority to select 
whom it decides to elect. That being so, there is no inconsistency with the 
Statute. 

As a matter of practice, a majority of the Court will be unlikely to vote in 
disregard of the views of the parties regarding the composition of the 
Chamber. To do so not only may offend one or more of the parties; it also 
may offend one or more judges, who may regard such a vote as a vote of no 
confidence. Such a vote may well lead the parties to withdraw the case from 
the Court in favor of arbitration—as the United States and Canada made so 
plain in the Gulf of Maine dispute’*— or even to abandon third-party settle- 
ment altogether. Paragraph 2 of Article 26 of the Statute provides that the 
Court may form a Chamber for dealing with a particular case; paragraph 3 
prescribes that the Chambers provided for in this article (standing and ad 
hoc) shall hear and determine the case “if the parties so request.” The 
sequence may be said to imply that, if a Chamber’s size or composition is 
uncongenial to the parties, they remain free not to so request or to withdraw 
a request already made—which, as Judge Oda pointed out, in any event is 
their legal right.” For its part, the Court retains its discretion in electing the 
judges to constitute the Chamber, whose exercise cannot be excluded. But, 
““fi]Jn practical terms, . . . it is inevitable, if a chamber is to be viable, that its 
composition must result from a consensus between the parties and the 
Court.”®? Such a consensus is fully in accord not only with practicalities but 
with legalities; it follows from the freedom of the parties, recognized by the 
Statute, to request or not to request determination of their case by a 
Chamber. 

The system of recourse to a Chamber formed for a particular case, as it is 
provided for by the Statute and the Rules of Court and as it has been 


78 Gulf of Maine Order, 1982 ICJ Rep. at 6. 
79 Land, Island and Maritime Frontier, 1987 ICJ REP. at 13 (Oda, J., declaration). 
89 Td. 


` 





854 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 81 


developed in practice, may be seen as a halfway house between adjudication 
and arbitration.*’ Yet by no means may an ad hoc Chamber be equated with 
an arbitral tribunal, for the parties before the Court are not altogether free 
to.determine the composition and rules of a Chamber. The Chamber is an 
arm of the Court; its judgment, as Article 27 of the Statute provides, “‘shall 
be considered as rendered by the Court.” Accordingly, an ad hoc Chamber 
may operate only within the Court’s Statute and Rules, and in consonance 
with the Court’s agenda and proceedings. 

Perhaps the institution of the ad hoc Chamber may be said not to represent 
the full ideal of international judicial settlement at which the founders of the 
Permanent Court aimed in 1920. Its inherently selective—hence exclu- 
sionary—character does not invariably lubricate relations among the 
Members of the Court. The further revision of the Court’s relevant Rules 
may not be inconceivable. However, as the Rules stand, the ad hoc Chamber 
embodies a practical and productive option, an option that the drafters of 
the Statute of the International Court of Justice introduced—wisely, it is 
believed. As so often in international law and life, it illustrates the case in 
which the best should not be allowed to become the enemy of the good. 


8! The Agent of Canada in the Gulf of Maine case later wrote that the parties “were fortunate 
to have available to them a mechanism combining some of the flexibility of an ad hoc tribunal 
with the authority and prestige of the World Court.” Legault, A dine for ali uses: The Gulf of 
Maine boundary revisited, 40 INT'L J. 461, 477 (1985). 


COMPROMISSORY CLAUSES AND THE 
JURISDICTION OF THE INTERNATIONAL COURT 
OF JUSTICE 


By Jonathan I. Charney* 


I. INTRODUCTION 


Manv governments are reluctant to submit disputes voluntarily to the 
International Court of Justice for binding adjudication. Only a few disputes 
are brought to the Court with the current agreement of all the parties. 
When that happens, no matter what the technical basis for the Court’s 
jurisdiction may be—a compromis, compulsory jurisdiction, or a compromis- 
sory clause in a substantive international agreement or an optional protocol 
——the Court’s jurisdiction is unlikely to be questioned. When the respond- 
ent state does not wish the dispute to be submitted to the Court, however, 
the applicant state must compel adjudication by relying on jurisdiction 
founded upon the respondent state’s consent given in the past. Consent may 
be found in declarations accepting the compulsory jurisdiction of the Court 
provided for in Article 36(2) of its Statute. Alternatively, such consent may 
be found under Articles 36(1) or 37, which permit jurisdiction to be based 
on compromissory clauses. 

In the early days of the Court, students of international] law assumed that 
the primary basis for the Court’s obligatory jurisdiction would be declara- 
tions under Article 36(2). This expectation has not been realized. Not only 
has the number of states submitting such declarations been small, but that 
number is declining.’ Furthermore, those states that have made declarations 
increasingly have qualified and limited the scope of the consent embodied in 
them.” Accordingly, jurisdiction founded solely upon the compulsory juris- 
diction of the Court is rare. 

Jurisdiction based on compromissory clauses, however, appears to be a 
more important source of the Court’s jurisdiction. Many international 
agreements contain compromissory clauses in which the parties agree to 
submit disputes to the IC] or other forums for third-party dispute settle- 


* Professor of Law, Vanderbilt University. Research for this article was supported by a grant 
from the Vanderbilt University School of Law. 

! See Gross, Compulsory Jurisdiction under the Optional Clause: History and Practice, in THE 
INTERNATIONAL COURT OF JUSTICE AT A CROSSROADS 19 (L. Damrosch ed. 1987) [herein- 
after IC] AT A CROSSROADS}. 

2 See id.; and D’Amato, Modifying U.S. Acceptance of the Compulsory Jurisdiction of the World 
Court, 79 AJIL 385 (1985). 
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ment. The most common compromissory clauses apply to “disputes” con- 
cerning the “application or interpretation” of the bilateral or multilateral 
agreement in which they are found.* The United States is party to at least 40 
agreements consenting to the jurisdiction of the ICJ.’ It is also party to 
numerous treaties providing for compulsory adjudication before other 
forums, especially arbitral panels. The legally relevant consent to jurisdic- 
tion in such cases was made in the past, but the contemporary governments 
of the respondent states may not want the particular dispute subjected to 
adjudication. Accordingly, they may resist the submission and object to 
jurisdiction. These states are likely to argue that the compromissory clause 
relied on by the applicant does not provide consent to jurisdiction over the 
matter at issue. 

As a consequence of the increasing importance of compromissory clauses, 
the ICJ has implicitly and explicitly considered how the scope of the consent 
they grant should be determined. Generalizations suggesting that compro- 
missory clauses are normally interpreted restrictively may hot accurately 
describe the reality of the consent to jurisdiction that they convey. 

The scope of consent under compromissory clauses was recently brought 
to the fore by the Judgments of the Court in Military and eee) 
Activities in and against Nicaragua (Nicaragua v. United States). Nicaragua 
presented two bases for the Court’s jurisdiction, compulsory jurisdiction 
under Article 36(2) and a compromissory clause in the Friendship, Com- 
merce and Navigation Treaty between the United States and Nicaragua. 
The Court found that both provided jurisdiction. While there were a num- 
ber of dissents to the decision to find compulsory jurisdiction, only the 
American judge, Judge Schwebel, dissented from the conclusion that juris- 
diction could be founded for the instant substantive dispute on the compro- 


3 Morrison, Treaties as a Source of Jurisdiction, Especially in U.S. Practice, in IC] AT A CROSS- 
ROADS, supra note 1, at 58. 

* See Sohn, Setilement of Disputes Relating to the Interpretation end Application of Treaties, 150 
RECUEIL DES Cours 195, 271 (1976 I1). Sohn wrote: 


Of the 4,834 treaties registered with the League of Nations between 1920 and 1946 and 
the 12,500 registered with the United Nations between 1946 and the present, some 4,000 
include a special compromissory clause providing for the pacific settlement of disputes 
relating to the interpretation and application of the treaty itself. 


Id. at 259. This number has certainly increased in the intervening 11 years. Nearly 250 
separate bilateral and multilateral agreements contain compramissory Clauses providing for 
IC] jurisdiction. 1984-1985 ICJ Y.B. 102-18. 

® SENATE COMM. ON FOREIGN RELATIONS, INTERNATIONAL CONVENTION ON THE PRE- 
VENTION AND PUNISHMENT OF THE CRIME OF GENOCIDE, S. EXEC. REP. No. 50, 98th Cong., 
2d Sess. 37—41 (1984). 

6 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Provisional 
Measures, 1984 ICJ Rep. 169 (Order of May 10) [hereinafter Nicaragua Provisional Mea- 
sures]; Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Jurisdic- 
tion and Admissibility, 1984 ICJ Rep. 392 (Judgment of Nov. 26) [hereinafter Nicaragua 
Jurisdiction]; Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 
Merits; 1986 ICJ Rep. 14 (Judgment of June 27) [hereinafter Nicaragua Merits]. 
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missory clause.’ The latter view has been supported by such leading Ameri- 
can writers as W. Michael Reisman and John Norton Moore.® 

Nicaragua alleged that certain U.S. actions violated obligations assumed 
under the FCN Treaty and that its compromissory clause granted the Court 
jurisdiction to adjudicate the dispute. The United States argued, to the 
contrary, that the Treaty did not apply to the actions in question. It relied 
upon specific exclusionary language in substantive articles of the Treaty to 
support that interpretation. The FCN Treaty contained a typical compro- 
missory clause stating that the parties agreed to litigation before the ICJ in 
cases involving a dispute as to the “interpretation or application” of the 
Treaty. The Court, in addition to finding jurisdiction, went further at the 
merits phase and found that the United States had violated its obligations 
under the FCN Treaty. 

The question raised by this jurisdictional controversy is important. To 
base jurisdiction on a compromissory clause, how plausible must a claim be 
that purports to be grounded on the treaty rights or obligations? One might 
approach this question in different ways. The applicant might be required to 
establish at the jurisdictional phase that treaty rights or obligations would 
support the requested remedy if the factual allegations were proven. Alter- 
natively, the mere allegation that treaty rights or obligations were applicable 
might be considered sufficient, even if the allegation were implausible. 
Finally, there might be a rule falling between the two extremes. As one 
might expect, the resolution of this question 1s critical to defining the scope 
of jurisdiction under a compromissory clause. Other questions of admissibil- 
ity, of course, will have to be resolved before the Court will hear a case 
pursuant to a compromissory clause.? Thus, the agreement must be in force, 
diplomatic efforts to resolve the dispute may have to be exhausted,’ the 


7 Nicaragua Jurisdiction, Dissenting Opinion of Judge Schwebel, 1984 ICJ REP. at 558, 
628-37. Judge Ruda dissented from the finding of jurisdiction under the FCN Treaty on the 
narrow ground that Nicaragua had failed to exhaust efforts to obtain a diplomatic settlement of 
the dispute as required by the compromissory clause. Separate Opinion of Judge Ruda, 1984 
ICJ Rep. at 452, 452-54. 

8 Moore, The Secret War in Central America and the Future of World Order, 80 AJIL 43, 94 
(1986); Reisman, Has the International Court Exceeded its Jurisdiction?, 80 AJIL 128, 130-31 
(1986). Sze also Correspondence from Professors D'Amato and Reisman, 80 AJIL 942-43 
(1986); Kirgis, Nicaragua v. United States as a Precedent, 79 AJIL 652, 655-56 (1985). 

* The distinction between an objection based on jurisdiction and one based on admissibility is 
not always clear. See I. SHIHATA, THE POWER OF THE INTERNATIONAL COURT TO DETER- 
MINE ITS OWN JURISDICTION 107-12 (1965). Generally speaking, an objection based on 
admissibility “does not question the existence of the tribunal’s power but challenges the right 
of the applicant to invoke it in the circumstances of the case.” Jd. at 107. 

'© The FCN Treaty between the United States and Nicaragua contained such a requirement: 
“Any dispute between the Parties as to the interpretation or application of the present Treaty, 
not satisfactorily adjusted by diplomacy, shall be submitted to the International Court of 
Justice, unless the Parties agree to settlement by some other pacific means.” Art. XXIV, para. 
2, Treaty of Friendship, Commerce and Navigation, Jan. 21, 1956, U.S.-Nicar., 367 UNTS 3, 
32, 9 UST 449, TIAS No. 4024. 
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subject must be appropriate for adjudication before the Court and the 
remedy requested must also be appropriate. ‘The actual scope of the consent 
to jurisdiction, however, in addition to its importance at the litigation stage, 
must be a consideration when the treaty is negotiated, and afterwards when 
actions are contemplated which might breach or terminate the agreement. 
Other questions, such as proof of facts and fashioning the remedy, relate 
more to the merits phase of the litigation. One would expect them to be 
addressed only after the Court has found that it is seized with the matter. 
Since the “interpretation or application” language in typical compromis- 
sory clauses is boilerplate, analyzing them with the traditional techniques for 
interpreting international agreements will produce little or no helpful in- 
formation.'! No one will dispute that when the parties agree that if the 
treaty provides substantive rights or duties applicable to their dispute, con- 
sent to adjudication will be present. The question raised here is not the 
meaning of such provisions or the intention of the parties with respect to the 
compromissory clause itself.!? Rather, it concerns whether the applicant has 


In accordance with previous decisions, the IC] in this case did not require proof that actual 
negotiations had been conducted and that they had been exhausted. Knowledge at the com- 
mencement of the suit that such negotiations were futile was deemed to be sufficient. Nicara- 
gua Jurisdiction, 1984 IC] Rep. at 428~29. In previous cases, the Court had suggested that 
some form of communication would be expected, regardless of the forum or its brevity, so long 
as a deadlock becomes apparent. See Mavrommatis Palestine Concessions (Greece v. Great 
Britain), 1924 PCIJ (ser. A) No. 2, at 13 (Judgment of Aug. 30); South West Africa Cases 
(Ethiopia v. S. Afr.; Liberia v. S. Afr.), Preliminary Objections, 1962 ICJ Rep. 319, 344-46 
(Judgment of Dec. 21) [hereinafter South West Africa Preliminary]; Separate Opinion of 
Judge Jessup, id. at 387, 435; United States Diplomatic and Consular Staff in Tehran (U.S. v. 
Iran), 1980 ICJ Rep. 3, 27 (Judgment of May 24) [hereinafter Tehran Judgment]; and Nicara- 
gua Jurisdiction, Separate Opinion of Judge Jennings, 1984 ICJ Rep. at 533, 555-57. 

!1 It is now accepted that Articles 31 and 32 of the Vienna Convention on the Law of 


Treaties, opened for signature May 23, 1969, UNTS Regis. No. 18,232, UN Doc. A/ - 


CONF.39/27 (1969), reprinted in 63 AJIL 875 (1 969), codify the treaty interpretation rules of 
customary international law.” 


1? In some cases the context of the compromissory clause, the preparatory materials and the 


intention of the parties can profitably be examined. The Factory at Chorzów (Claim for 
Indemnity) (Jurisdiction), 1927 PCI] (ser. A) No. 9, at 32 (Judgment of July 26). 

In Fisheries Jurisdiction the ICJ relied on the history of the negotiations to determine the scope 
of its jurisdiction. Fisheries Jurisdiction (UK v. Ice.; FRG v. Ice.), Jurisdiction of the Court, 
1973 IC] Rep. 3, 13, and 49, 58 (Judgments of Feb. 2). 

In Anglo-Iranian Oil Co. the Court refused to limit itself to the text of the declaration 
accepting the compulsory jurisdiction of the Court under Article 36(2), but went to the context 
of the consent, notwithstanding the clarity of the consent. Anglo-Iranian Oil Co. case (UK v. 
Iran) (Jurisdiction), 1952 IC] Rep. 93, 104 (Judgment of July 22) [hereinafter Anglo-Iranian 
Jurisdiction]. See also Separate Opinion of Judge Sir Percy Spender, Case concerning the 
Northern Cameroons (Cameroon v. UK), Preliminary Objections, 1963 IC] Rer. 15, 65, 73, 
90 (Judgment of Dec. 2) [hereinafter Northern Cameroons Preliminary]; Dissenting Opinion 
of Judge Armand-Ugon, Barcelona Traction, Light & Power Co., Ltd. (Belg. v. Spain), Prelimi- 
nary Objections, 1964 ICJ Rep. 6, 116, 159, 161 (Judgment of July 24) [hereinafter Barcelona 
Traction Preliminary]; Separate Opinion of Judge Onyeama, Appeal Relating to the Jurisdic- 
tion of the ICAO Council (India v. Pak.), 1972 ICJ Rep. 46, 86 (Judgment of Aug. 8) [herein- 
after ICAO Appeal]; Nicaragua Merits, Dissenting Opinion of Judge Sir Robert Jennings, 1986 
IC} Rep. at 528, 539. 
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provided a sufficient basis for concluding that a dispute as to the interpreta- 
tion or application of the substance of the agreement exists. Accordingly, 
application of the traditional rules of treaty interpretation to the compro- 
missory clause would not resolve the issue. That question can be resolved 
finally only by reference to the substantive provisions of the agreement. 
Nor is it necessarily useful to resolve the question on the basis of whether 
or not there is a dispute between the parties. The Court does require that 
the dispute relate to specific legal rights or duties.'® But it has not been 
determined when an alleged dispute is sufficiently plausible to be encom- 
passed by the compromissory clause of the specific treaty.'* The dispute, of 
course, must concern the “interpretation or application” of the agreement 
in question to provide the necessary jurisdiction; thus, the applicant may 


In most cases, however, the compromissory clause is included without any specific agreement 
about its implications. Rather, there is a lack of intention or agreement of the parties with 
respect to its scope. See Lauterpacht, Restrictive Interpretation and the Principle of Effectiveness in the 
Interpretation of Treaties, 26 BRIT. Y.B. INT'L L. 48, 52 (1949). At best, one might take the 
questionable teleological approach to the clause, ‘‘by reference to the paramount principle of 
the completeness and the rational development of the law and of the requirements of justice in 
the light of the purpose of the treaty viewed as a whole.” Jd. at 81. 

Fitzmaurice argued that the United Kingdom’s intent regarding the compromissory clauses 
of the FCN treaties involved in the Ambatielos case was to consent to the submission of commer- 
cia] disputes only. Fitzmaurice, The Law and Procedure of the International Court of Justice, 195 1-4: 
Questions of Jurisdiction, Competence and Procedure, 34 BRIT. Y.B. INT'L L. 1, 93-94 (1958). But 
the Court did not entertain that view. Ambatielos case (Greece v. UK) (merits, obligation to 
arbitrate), 1953 ICJ Rep. 10 (Judgment of May 19) [hereinafter Ambatielos Merits]. 

13 In Mavrommatis Palestine Concessions, 1924 PCIJ (ser. A) No. 2, at 11, the PCIJ wrote: 
“A dispute is a disagreement on a point of law or fact, a conflict of legal views or of interests 
between two persons.” This question was first addressed by the [CJ in 1950: 


Whether there exists an international dispute is a matter for objective determination. The 
mere denial of the existence of a dispute does not prove its non-existence.. . . There has 
thus arisen a situation in which the two sides hold clearly opposite views concerning the 
question of the performance or non-performance of certain treaty obligations. Con- 
fronted with such a situation, the Court must conclude that international disputes have 
arisen. 


Interpretation of Peace Treaties, 1950 IC] Rep. 65, 74 (Advisory Opinion of Mar. 30). 

In 1962 the Court held that there was a dispute between Ethiopia/Liberia and South Africa 
because the members of the League of Nations had “‘a legal right or interest in the observance 
by the Mandatory of its obligations both toward the inhabitants of the Mandated Territory, 
and toward the League of Nations and its Members.” South West Africa Preliminary, 1962 IC] 
REP. at 343. Of course, 4 years later the Court may have undermined the authority of this 
Judgment when it found that the applicant states had no standing. South West Africa (Ethiopia 
v. S. Afr.; Liberia v. S. Afr.), Second Phase, 1966 IC] Rer. 6, 17—30, 39 ( Judgment of July 18) 
{hereinafter South West Africa Second Phase]. 

But in an intervening case, the Court did require “a conflict of legal interests between the 
parties.” Northern Cameroons Preliminary, 1963 IC] Rer. at 33-34. See also Separate Opinion 
of Judge Sir Gerald Fitzmaurice, id. at 86, 110; and Separate Opinion of Judge Morelli, 1963 
IC] Rep. at 131, 145-46, 149. The formulation used in the Northern Cameroons Judgment on 
Preliminary Objections was quoted with approval in Fisheries Jurisdiction (UK v. Ice.), Merits, 
1974 IC] Rep. 3, 19-20 (Judgment of July 25). 

14 In Northern Cameroons, however, the Court did determine that the dispute was not appro- 
priate for judicial determination. Northern Cameroons Preliminary, 1963 ICJ REp. at 33-34. 
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allege that there is a dispute and that it concerns rights or obligations 
derived from the treaty. It may be readily determinable that there is a 
dispute, but it is not as easy to determine whether the purported reliance on 
the treaty is sufficient to authorize the exercise of jurisdiction by the Court. 
It is on the latter question that this article will focus. 


Il. PoLticy CONSIDERATIONS 


How plausible must an allegation that treaty rights or obligations are 
involved in a claim be before litigation can properly be commenced under a 
compromissory clause? If the allegation need only meet a low threshold of 
plausibility, an applicant state will have little difficulty bringing suit. If it is a 
high threshold, access to the Court will prove difficult. 

Rarely do defendants in domestic litigation or respondents in interna- 
tional litigation want to be sued. Both take advantage, as appropriate, of 
jurisdictional objections to the litigation. The scope of jurisdiction in inter- 
national litigation, however, is particularly important. The subjects of inter- 
national litigation, unlike those of domestic suits, have the right not to be 
brought to court without their consent. The mere demand that a state 
appear before an international tribunal to defend its actions or to argue 
questions of jurisdiction represents an intrusion into the state’s international 
law right not to be involuntarily involved in litigation. 

Such involuntary involvement is more significant than a symbolic affront 
to a state’s sovereignty. International adjudication is unique. The formal 
purpose of domestic and international adjudications is to resolve particular 
disputes by enforceable court orders. But the broader role of adjudication is 
the promotion of general adherence to legal obligations by members of the 
community. In domestic settings numerous institutions advance that objec- 
tive. In the international arena, the International Court of Justice is salient 
in this regard. 

That systemic role of the Court may dominate over the task of fashioning 
enforceable court orders.No [CJ order has actually been enforced through 
a decision of the United Nations Security Council, and many states have 
resisted the Court’s exercise of jurisdiction by refusing to appear or partici- 
pate in litigation, or to conform to an order or judgment issued by the 
Court.’ Yet the impact of ICJ involvement in a dispute may extend well 
beyond any such specific court orders. 

For example, the United States has withdrawn from the Nicaragua case 
and has refused to abide fully by the Court’s Judgment. Nevertheless, the 
exercise of jurisdiction by the Court, its hearings on the merits and its 
Judgment had significant implications both for the dispute and for the 
United States. The litigation focused the attention of the international com- 
munity on the conflict in Central America; it may have contributed to the 
evolution of the international law on the use of force; and it brought pres- 


15 See Charney, Disputes Implicating the Institutional Credibility of the Court: Problems of Non-Ap- 
pearance, Non-Participation, and Non-Performance, in IC] AT A CROSSROADS, supra note 1, at 288, 
291-302. 


1987] COMPROMISSORY CLAUSES AND ICJ JURISDICTION 861 


sure to bear on the United States. As a consequence, Nicaragua obtained 
from the Court much of what it sought, even though the Judgment is 
unlikely to be fully enforced.’® 

Access to the forum, which may be promoted by a liberal rule on the 
scope of compromissory clauses, therefore forces a reluctant state into ad- 
judication, provides a forum to publicize the issue, puts pressure on the 
respondent state to settle the matter before judgment and holds forth the 
possibility that the Court will find facts and law that will influence the 
behavior of the interested parties. These benefits of international adjudica- 
tion may be realized by the applicant state even if it loses its claim on the 
merits. On the other hand, a conservative approach to jurisdiction under 
compromissory clauses permits the respondent state to avoid litigation and 
precludes the applicant from taking advantage of the forum for purposes 
related and unrelated to obtaining an enforceable judgment. 


The Extremes 


The question of jurisdiction may arise in any of three stages of litigation 
before the ICJ, those involving the indication of provisional measures, juris- 
diction, and the merits. In theory, it is during the jurisdictional phase that 
the scope of the compromissory clause will be fully addressed and resolved. 
During that phase the rights and duties of the states parties will not be under 
consideration; nor will they be considered prior to the determination of 
jurisdiction. Normally, that will be true, but modern developments may 
have eroded these distinctions. 

It is increasingly common for applicants to request an indication of provi- 
sional measures of protection before jurisdiction is determined. Such a 
request is made at an early stage in the litigation before the parties have had 
the opportunity to present full arguments on jurisdiction and the merits. 
Although pressure for an order is great, the Court is reluctant to prejudice 
those questions. Nevertheless, it is forced to make a preliminary determina- 
tion on aspects of these matters as a predicate to determining the request. 
Such determinations may bear on the substance of the dispute. The pressure 
of these circumstances has caused the Court to use a low threshold for 
finding sufficient jurisdiction to consider requests for an indication of pro- 
visional measures. Once that threshold is met, the Court is free to insert 
itself into the dispute by hearing and, perhaps, granting the request. As a 
consequence, an applicant only needs to meet a low threshold before suc- 
ceeding in involving the Court in the substance of the dispute. 

At the jurisdictional phase, the Court has to determine whether it has 
jurisdiction to proceed to the merits, regardless of its previous determina- 
tion on jurisdiction to indicate provisional measures. A low threshold would 
certainly facilitate an applicant’s access to the merits phase, and would pre- 


'® The United States vetoed an effort to obtain United Nations Security Council support for 
the Court’s Judgment on the merits. UN Doc. S/PV.2703 (1986); UN Doc. S/PV.2704 
(1986). 
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vent consideration of the merits at the jurisdictional phase. A conservative 
approach, which would require that the Court determine whether the claim 
is good at law before the compromissory clause is invocable, would necessar- 
ily involve the merits of the claim.'” The Court’s Rules appear to require 
that such a jurisdictional issue be deferred until the merits phase.’* Deferral, 
of course, would permit the applicant a full hearing on the case. ‘Thus, the 
applicant would obtain many of the benefits of international litigation, not- 
withstanding the possibility that, after considering the merits, the Court 
might decide against jurisdiction.’? While one might be able to fashion 


'” In theory, at the phase of preliminary objections the Court must avoid deciding the merits 
of the case. For a definition of the merits, see Fitzmaurice, supra note 12, at 22. 

'® Prior to the 1972 and 1978 amendments to its Rules, the Court clearly claimed discretion 
to decide whether an issue of jurisdiction sufficiently involved the merits to be deferred until 
the merits phase. The current Rule 79(7) makes it appear that if the jurisdictional issue “does 
not possess, in the circumstances of the case, an exclusively preliminary character,” the Court is 
required to defer it until the merits phase. Rules of Court, ICJ Acts & Docs., No. 4 (1978) 
(emphasis added). 

The Court’s discretion to merge the merits with the jurisdictional question is perhaps still 
permitted by Article 79(6) of the 1978 Rules, which states: “In order to enable the Court to 
determine its jurisdiction at the preliminary stage of the proceedings, the Court, whenever 
necessary, may request the parties to argue all questions of law and fact, and to adduce all 
evidence, which bear on the issue.” Id. 

The new Rules seem to have facilitated access to the merits phase by an applicant state and, in 
effect, may have rejected a high threshold. This conclusion, however, is not free from doubt. S. 
ROSENNE, PROCEDURE IN THE INTERNATIONAL COURT 164-67 (1983). 

The Court has always sought to avoid prejudicing the merits at the phase of preliminary 
objections. Deferral of issues of jurisdiction was possible if they were merged with the merits. 
_ However, the obligation to defer was discretionary. This was certainly true at the PCIJ. See 
Pajzs, Csáky, Esterházy case (Hung. v. Yugo.) (Preliminary Objection), 1936 PCIJ (ser. A/B) 
No. 66, at 4, 9 (Order of May 23); Losinger & Co. case (Switz. v. Yugo.) (Preliminary Objec- 
tion), 1936 PCI] (ser. A/B) No. 67, at 15, 23-24 (Order of June 27). 

This discretion was most clearly stated in the Panevezys-Saldutiskis Railway case (Estonia v. 
Lithuania) (Preliminary Objections), 1938 PCIJ (ser. A/B) No. 75, at 53 (Order of June 30): 
“the Court may order the joinder of preliminary objections to the merits, whenever the 
interests of the good administration of justice require it.” Id. at 56. 

The ICJ took a similar position in Barcelona Traction Preliminary, 1964 IC] Rep. at 43-44. 
The Court found that the question whether the state of nationality of corporate shareholders 
has standing to sue is sufficiently bound up in the substance of the rights and duties under 
international law that the objection should be joined with the merits. Jd. at 44-46. See also 
Ambatielos Merits, 1953 ICJ Rep. at 16-17. 

But in the Nicaragua case the Court stated the rule in absolute, nondiscretionary terms and 
decided that it must avoid any question that might touch at all on the merits. It would avoid 
“not only all expressions of opinion on matters of substance, kut also any pronouncement 
which might prejudge or appear to prejudge any eventual decision on the merits.” Nicaragua 
Jurisdiction, 1984 ICJ Rep. at 397. Because the Court would have to determine which states 
might be “affected” by the decision on the merits in this case, it found that the objection to 
jurisdiction based on the multilateral treaty reservation to the U.S. Declaration accepting IC] 
compulsory jurisdiction ‘‘does not possess, in ‘the circumstances of the case, an exclusively 
preliminary character, and that consequently it does not constitute an obstacle for the Court to 
entertain the proceedings instituted by Nicaragua under the Application of 9 April 1984.” Id. 
at 425-26. See also Nicaragua Merits, 1986 IC] Rep. at 29, 30, 37, 38. 

19 The Court has been sensitive to the fact that the purpose of the preliminary objection is to 
deny the applicant the opportunity to present the merits of its claim if jurisdiction is absent. 
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jurisdictional rules that run between those discussed above, it is likely that 
they also would so involve questions of the merits that deferral might be 
required under the Court’s Rules. 

Certainly, arguments made by Judge Schwebel, Professor Reisman and 
Professor Moore insinuate questions of the merits of the case that would 
have justified deferring the jurisdictional] issue until the merits phase. They 
argue that Nicaragua’s claim could not be supported by the rights or duties 
contained in the FCN Treaty.” While certain articles of the Treaty ap- 
peared to apply to the alleged illegal U.S. actions, other provisions, they 
contend, excepted those actions from the scope of the Treaty and, thus, 
from the scope of the compromissory-clause. Only by considering what 
rights and duties the FCN Treaty did establish can these interpretations be 
confirmed or rejected. But such an analysis involves the merits of Nicara- 
gua’s claims. Accordingly, if the Court had accepted their test and even 
agreed with their conclusion, the jurisdictional issue probably would have 
been deferred to the merits phase. Nicaragua would have obtained its hear- 
ing on the merits and much of what it was seeking, even if the case had been 
dismissed later for lack of jurisdiction.” 

In sum, neither a high nor a low plausibility threshold ts likely to present a 
significant obstacle to access by the applicant to a hearing on the merits of its 
claim if the applicant alleges that the dispute concerns rights or obligations 
under an agreement containing a typical compromissory clause. Only if 
a rule can be found between the two extremes might there be such an 
obstacle. | 


Interests to Be Protected 


There are conflicting interests that must be accommodated when one 
considers the alternatives. On the one hand, the right of states not to be sued 
in the absence of consent suggests that jurisdiction should not easily be 
found unless consent is established. A rule that restricts access would pre- 
vent litigation involving a state that had not consented. On the other hand, 
all members of the United Nations have agreed to resolve their interna- 
tional disputes by peaceful means. The Charter established the ICJ as a 


Barcelona Traction Preliminary, 1964 IC] Rep. at 44. See also Dissenting Opinion of Judge 
Armand-Ugon, id, at 164-66. 

Notwithstanding the Court’s deferral of jurisdictional issues to the merits in the Nicaragua 
case, it wrote: “the Court must always be satisfied that it has jurisdiction before proceeding to 
examine the merits of a case,” Nicaragua Jurisdiction, 1984 ICJ Rep. at 426-27. 

20 Nicaragua Jurisdiction, Dissenting Opinion of Judge Schwebel, 1984 ICJ Rep. at 628-37; 
and Reisman, supra note 8. 

21 Ancther aspect of the Nicaragua case provides a relevant illustration of this problem. Early 
in the case, El Salvador sought to intervene. The Court considered El Salvador’s claim 
summarily and concluded that the Declaration was inadmissible because it related to the 
construction of conventions concerning the merits of the case and not to the pending phase of 
preliminary objections. It left open the possibility for El Salvador to seek intervention again at 
the merits phase. Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 
Declaration of Intervention, 1984 ICJ Rep. 215 (Order of Oct. 4). See Chinkin, Third-Party 
Intervention before the International Court of Justice, 80 AJIL 495, 512-13 (1986). 
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principal vehicle for the settlement of disputes and the international com- 
munity has endorsed its use.?? In accord with these commitments, a state 
with a grievance that it believes 1s properly subject to adjudication should be 
able to bring the matter to court and present its case for ICJ jurisdiction and 
the merits of its claim. Rules that make access difficult would impose obsta- 
cles to some meritorious claims simply because they are novel or not easily 
appreciated. Such rules would not be consistent with the principles of the 
Charter. 

A decision on jurisdiction should be well founded, but it should not so 
intrude into the merits of the case as effectively to determine them before 
jurisdiction is established. Cases before the International Court have di- 
rectly and indirectly addressed this difficult issue. While there is support in 
its dicta for a high threshold, for some time the low threshold seems to have 
been the Court’s basis for such decisions, especially those involving com- 
promissory clauses. The action that the Court took on the issue in the 
Nicaragua case, for example, is not inconsistent with its determinations in 
prior cases. It has not developed a test that fits between the two extremes. 


Ill. THE CASE LAW OF THE WORLD COURT 
Indication of Provisional Measures of Protection 


Article 41 of the IC] Statute permits the Court to indicate provisional 
measures of protection if appropriate.** Since this stage often is reached 
before the Court has determined whether or not it has jurisdiction to con- 
sider the merits of the case, jurisdiction to consider the request for interim 
measures of protection is required. The treatment given the jurisdictional 
issue at this phase reflects the Court’s attitude toward the rule used to 
determine jurisdiction to consider the merits. 

Article 4 1—Independent Jurisdiction. In one case, the Aegean Sea Continental 
Shelf, the Court suggested that its jurisdiction to entertain the merits of the 
case was not relevant to consideration of a request for interim measures of 
protection." It implied that its authority to indicate such measures under 
Article 41 of the Statute provided the necessary jurisdiction. This approach 
to the question was controverted in the separate opinions and appears to 


22 UNITED NATIONS CHARTER arts. 33(1), 36(3), and 92-96, 59 Stat. 1031 (1945), TS No. 
993; Declaration on Principles of International Law Concerning Friendly Relations and Co- 
operation Among States in Accordance with the Charter of the United Nations, Annex to GA 
Res. 2625, 25 UN GAOR Supp. (No. 28) at 121, UN Doc, A/8028 (1970), reprinted in 65 AJIL 
243, 247 (1971). The policies expressed by these provisions can be construed to support the 
view that the scope of consent to jurisdiction should be interpreted liberally or, perhaps, 
neutrally. They do not support the view that they should be interpreted narrowly or restric- 
tively. 

23 ICJ Acts & Docs., supra note 18. Rules 73~78 of the Court set forth the procedure to be 
followed in the case of a request for an indication of provisional measures of protection. Id. 

24 Aegean Sea Continental Shelf (Greece v. Turk.), Interim Protection, 1976 ICJ Rer. 3, 14 
(Order of Sept. 11). 
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diverge from the Court’s jurisprudence,”” which has required a certain 
showing concerning jurisdiction to hear the merits in such circumstances. 

Jurisdiction to Consider the Merits Should Be Found. In the Fisheries Jurisdiction 
case, Judge Padilla Nervo argued in dissent that before the Court considers 
a request for an indication of provisional measures of protection, it must 
determine whether it has jurisdiction. A lesser showing would not justify 
proceeding with the request.*° His argument has considerable merit. It is 
axiomatic that jurisdiction of the Court is consensual only. Thus, its author- 
ity to consider any matter requires the determination that the parties have 
consented to the submission of the dispute itself to the Court. This determi- 
nation can only be made if the Court concludes that it has jurisdiction to 
consider the merits.” According to this view, the Court has no authority to 
entertain a request for interim measures of protection without the consent 
of the states parties to its jurisdiction. 


Jurisdiction to Consider the Merits Need Not Be Found. The view that jurisdic- 


tion to consider the merits must be established before interim measures are 
considered has not prevailed in the ICJ. Rather, the Court has decided that 
it has no obligation to determine at the phase of interim measures whether 
or not it has jurisdiction to consider the merits. Instead, the Court has held 
that only a threshold must be met. This standard has varied. The majority of 
the cases have suggested that at this stage the applicant need only make a 
prima tacie showing that the Court might have jurisdiction over the matter. 
But in other cases the threshold has been even lower and cast in the nega- 
tive, that prima facie jurisdiction is not absent. 

For example, in the Anglo-Irantan Oil Co. Case, the Court applied the 
second, negative test. The Court determined that it had the authority to 
entertain the request for interim measures of protection on the ground that 
“it cannot be accepted a priori that” the claim itself “falls completely out- 
side the scope of international jurisdiction.” 

To date, Anglo-Iranian Oil Co. indicates most clearly the potential differ- 
ence between the proof required to justify the Court’s consideration of a 
request for interim measures and that required for consideration of the case 


25 Separate Opinion of Judge Lachs, Aegean Sea Continental Shelf, id. at 20; Separate 
Opinion of Judge Ruda, 1976 IC] Rep. at 24; Separate Opinion of Judge Mosler, 1976 ICJ 
REP. at 25; Separate Opinion of Judge Tarazi, 1976 ICJ Rep. at 31, 31-32; Dissenting Opinion 
of Judge ad hoc Stassinopoulos, 1976 IC] Rep. at 35, 39-40. See Separate Opinion of Judge Sir 
Hersch Lauterpacht, Interhandel Case (Switz. v. U.S.) (interim measures of protection), 1957 
IC} Rep. 105, 117, 118-19 (Order of Oct. 24); and Gross, The Dispute Between Greece and Turkey 
Concerning the Continental Shelf in the Aegean, 71 AJIL 31, 48-54 (1977). 

26 Dissenting Opinions of Judge Padilla Nervo, Fisheries Jurisdiction (UK v. Ice.; FRG v. 
Ice.), Interim Protection, 1972 ICJ Rep. 12, 20, 21-22, and 30, 37, 38-39 (Orders of Aug. 17) 
[hereinafter Fisheries Jurisdiction Interim Protection]. He quotes from the Dissenting Opinion 
of Judges Winarski and Badawi Pasha in the Anglo-Iranian Oil Co. Case (UK/Iran), Request 
for Indication of Interim Measures of Protection, 1951 ICJ Rep. 89, 96, 96-97 (Order of July 
5) [hereinafter Anglo-Iranian Request]. 

27 See supra note 26. 

78 Anglo-Iranian Request, 1951 IC] Rep. at 93. The dissents argued that this rule was too 
liberal. Dissenting Opinion of Judges Winarski and Badawi Pasha, id. at 96-98. 
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on the merits. In the next phase, when jurisdiction was considered as a 
predicate to the merits phase, the Court found that compulsory jurisdiction 
under Article 36(2) did not lie and dismissed the action.”® 

The low threshold used in that case did not go unnoticed. The distinction 
between the affirmative burden imposed on the applicant for consideration 
of the Court’s jurisdiction to hear the merits and the negative test used at 
the interim measures phase formed a basis for the oral arguments by Gerald 
Fitzmaurice in the Ambatielos case on behalf of the United Kingdom in 
1953.°° That threshold has been strongly criticized by Shabtai Rosenne for 
derogating from the rule prohibiting adjudication without a state’s con- 
sent.” 

There is some justification, however, for a rule requiring a lesser showing. 
When a request for interim measures of protection is made, the requesting 
party is asserting that time is of the essence and that the indication is neces- 
sary to avoid irreparable prejudice to the interests of the applicant. If the 
Court were required to determine the jurisdictional question fully before 
indicating provisional measures, it might be unable to grant the request in a 
timely manner. That necessity accordingly justifies the use of a low thresh- 
old. States parties to the Court’s Statute and those that have entered into 
agreements to submit matters to the Court may be deemed to have con- 
sented to this low standard on the ground that it was inherent in the Court’s 
authority under Article 41 to issue indications of provisional measures of 
protection. On the other hand, the low threshold and negative test may 
exceed even this implied consent and the jurisdiction of the Court. 

Subsequent to Anglo-Iranian Oil Co., in four cases, the Fisheries Jurisdiction 
cases,”? the Nuclear Tests Cases,” the Hostages case** and the Nicaragua case,” 
requests for indications of provisional measures were presented where juris- 
diction was contested. In no case did the Court find that it lacked the 
authority to indicate measures of protection. But net all of these provide a 
basis for examining the jurisdictional rule used at the interim measures 
phase. In Nuclear Tests the Court avoided a judgment on the merits when it 
found that France had bound itself not to pursue the nuclear weapons 
testing in question.*® 

Jurisdiction was in dispute in the others. Unlike the Anglo-Iranian Oil Co. 
case, these cases were found by the Court to fall within its jurisdiction to 
consider the merits. Accordingly, these cases provide no basis for determin- 


2° Anglo-Iranian Jurisdiction, 1952 ICJ Rep. at 113. 

°° 1953 ICJ Pleadings (Ambatielos case) 377, 378, 388 (Oral Argument of Mr. Fitzmaurice, 
Mar. 25, 1953). 

31 §, ROSENNE, THE LAW AND PRACTICE OF THE INTERNATIONAL COURT 354-55 (1985). 

32? Fisheries Jurisdiction Interim Protection, 1972 ICJ Rep. 12 and 30. 

33 Nuclear Tests (Austl. v. Fr.; NZ v. Fr.), Interim Protection, 1973 ICJ Rep. 99 and 135 
(Orders of June 22) [hereinafter Nuclear Tests Interim Protection]. 

54 United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), Provisional Mea- 
sures, 1979 ICJ Rep. 7 (Order of Dec. 15) [hereinafter Tehran Provisional Measures]. 

°° Nicaragua Provisional Measures, 1984 IC] Rer. 169. 

°° Nuclear Tests (Austl. v. Fr.; NZ v. Fr.), 1974 ICJ Rep. 253 and 457 (Judgments of Dec. 
20). 
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ing in modern cases whether there is actually a difference between the 
operation of the jurisdictional rule at the interinf measures phase and at the 
preliminary objections phase. Significantly, however, the Court has varied 
its statement of the threshold to be passed at the time of the request for an 
indication of provisional measures. 

The affirmative burden to establish prima facie that the Court might have 
jurisdiction over the matter was the stated test in the Fisheries Jurisdiction,®’ 
Nuclear Tests*® and Hostages cases.” The language used in those cases sug- 
gests that the burden is heavier than the rule articulated in Anglo-Iranian Oil 
Co. Thus, in the most recent of those cases, the Hostages case, the Court 
wrote: “on the request for provisional measures in the present case the 
Court ought to indicate such measures only if the provisions invoked by the 
Applicant appear, prima facie, to afford a basis on which the jurisdiction of 
the Court might be founded.’”’*° It went on to report that a prima facie basis 
could readily be found, which was clearly so in light of the nature of the 
claim and the applicable international agreements and compromissory 
clauses.*! 

In Nicaragua, the next case, jurisdiction was more questionable and the 
Court may have modified the burden slightly toward a lower threshold. The 
Court stated: 


Whereas on a request for provisional measures the Court need not, 
before deciding whether or not to indicate them, finally satisfy itself 
that it has jurisdiction on the merits of the case, or, as the case may be, 
that an objection taken to jurisdiction is well-founded, yet it ought not 
tc indicate such measures unless the provisions invoked by the Appli- 
cant appear, prima facie, to afford a basis on which the jurisdiction of 
the Court, might be founded. . . .*” 


While this statement appears to reflect the affirmative rule employed in the 
Hostages case, a close comparison of the two Orders suggests that a lower 
threshold may have been invoked in the Nicaragua case. In the Hostages case, 
the Court suggested that a request to indicate provisional measures “ought” 
to give such relief “only” if a prima facie showing had been made. In 
Nicaragua the Court couched the test as slightly more discretionary by 
stating that it “ought not” to give such relief “‘unless.”’*° 


37 Fisheries Jurisdiction Interim Protection, 1972 ICJ Rep. at 15-16 and 33. 

38 Nuclear Tests Interim Protection, 1973 IC] Rep. at 103 and 139. 

3° Tehran Provisional Measures, 1979 IC] REP. at 13. 

49 Id. 4) Id. at 13-14. 

4? Nicaragua Provisional Measures, 1984 ICJ REP. at 179. 

43 This approach is emphasized further in the Order where the Court concluded, not that a 
prima facie showing had been made, but that something less was present: that the two declara- 
tions “appear to afford a basis on which the jurisdiction of the Court might be founded.” Id. at 
180 (emphasis added). Such a finding is less than a conclusion that on its face the allegation of 
jurisdiction appears to be sound. This test suggests that the mere possibility of success on the 
jurisdictional argument would be sufficient to justify the Court’s consideration of a request for 
the indication of provisional measures. 
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At the next phase, the Court did find that it had jurisdiction under the 
applicable declarations and a compromissory clause. Unlike the result. in 
Anglo-Iranian Oil Co., the result of the lower threshold in Nicaragua was 
identical to the one reached on a full examination of the jurisdictional 
question. 


The implications are that a showing of jurisdiction at the interim mea- 
sures phase is less than what is required at the phase of preliminary objec- 
tions. The test appears to distinguish a finding at the phase of provisional 
measures from a finding of actual jurisdiction in three ways. First, the 
requirement of making any finding of jurisdiction is stated as discretionary: 
“ought not to indicate such measures.” Second, the applicant’s request for 
an indication need only make a prima facie showing. Third, that showing 
need not be that jurisdiction exists, but that it “might be founded.” If the 
Anglo-Iranian Ou Co. case has any validity, or if the hints in the phraseology 
of the Nicaragua case are to be heeded, the test may be couched in the 
negative—that such a showing cannot be made. The Court may require the 
applicant to establish merely that it has an argument for jurisdiction that is 
not totally groundless. 

This approach implies that the requirement that a state must consent to 
adjudication before the Court may act is not necessarily operative at the 
interim measures phase. The implications of this conclusion, however, may 
be blunted because an indication of provisional measures may not be bind- 
ing on the respondent as a matter of law.** Furthermore, in fashioning its 
indications of provisional measures, the Court attempts to be evenhanded 
and to avoid prejudicing the merits of the case.*° 


Even the Member of the Court who issued the strongest dissents, Judge Schwebel, agreed 
with the Court’s conclusion that there was jurisdiction to indicate provisional measures. He did 
not necessarily endorse the low threshold identified above. He found that the applicant had 
met the burden of making the necessary affirmative showing, but even he admitted that the 
burden was low indeed: 


Thus the Court has built a body of precedent which affords it the authority to indicate 
provisional measures if the jurisdiction which has been pleaded appears, prima facie, to 
afford a basis on which the Court’s jurisdiction might be founded. . . . The nub of the 
matter appears to be that, while in deciding whether it has jurisdiction on the merits, the 
Court gives the defendant the benefit of the doubt, in deciding whether it has jurisdiction 
to indicate provisional measures, the Court gives the applicant the benefit of the doubt. In 
the present case, the Court, in my view, has given the applicant the benefit of a great many 
doubts. 


Nicaragua Provisional Measures, Dissenting Opinion of Judge Schwebel, 1984 IC] Rep. at 190, 
206-07 (emphasis added). See also id. at 204. 

44 See ICJ Statute, supra note 23, Art. 41; Rules of Court, supra note 18, Art. 74(4); T. O. 
ELIAS, THE INTERNATIONAL COURT OF JUSTICE AND SOME CONTEMPORARY PROBLEMS 
57-83 (1983); H. THIRLWAY, NON-APPEARANCE BEFORE THE INTERNATIONAL COURT OF 
JUSTICE 83-96 (1985); S. ROSENNE, supra note 31, at 141-42. 

1 For example, in the Nicaragua case the Court called upon both parties to cease their illegal 
dehavior. Nicaragua Provisional Measures, 1984 IC} Rep. at 187. The same approach was 
zaken in Frontier Dispute (Burkina Faso v. Mali), Provisional Measures, 1986 ICJ Rep. 3 
“Order of Jan. 10). Somewhat less neutrality was found in the Hostages case, but it may have 
>resented a clearer case on the jurisdiction and the merits. See Oxman, Jurisdiction and the Power 
“o Indicate Provisional Measures, in IC] AT A CROSSROADS, supra note 1, at 323. 
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Nevertheless, the Court’s involvement in the matter will inevitably have a 
negative effect on the efforts of the respondent, particularly if it is seeking 
` to change the status quo. That involvement may be contrary to the right ofa 
“state to refuse to subject its disputes to adjudication, even if the Court’s 

determination is not binding as a matter of international law.*° This shift of 
burdens may be more academic than real. It does suggest, however, that the 
threshold necessary for the Court to indicate interim measures ts low in- 
deed. In any case, there is no authoritative support for the view that at this 
phase the Court should restrictively construe the scope of its jurisdiction. 
The cases imply that the low threshold for the Court’s exercise of jurisdic- 
tion at the interim measures phase is unique. Thus, a higher threshold can 
be expected for the phase of preliminary objections. 


The Phase of Preliminary Objections 


Only in a relatively few cases has the International Court had to deter- 
mine the scope of compromissory clauses applicable to disputes relating to 
the interpretation.or application of an international agreement. As a result, 
there is considerable confusion about the Court’s treatment of jurisdictional 
questions arising from such clauses. In his dissent in the Nicaragua case, 
Judge Schwebel argued that the rule of restrictive interpretation should 
apply to such issues and that the applicant must carry a heavy burden to 
establish that the compromissory clause grants the Court the requisite juris- 
diction.*” 

Others, such as Sir Hersch Lauterpacht, Sir Gerald Fitzmaurice and Pro- 
fessors Sohn and Rosenne have believed that such a general rule of treaty 
interpretation or a specific rule applicable to compromissory clauses is not 
established by the jurisprudence of the Court.** At best, the rule of restric- 


48 See Western Sahara, 1975 IC] REP. 12, 23-29 (Advisory Opinion of Oct. 16); and Status of 
Eastern Carelia, 1923 PCI] (ser. B) No. 5, at 27—29 (July 23). 

47 See also Reisman, supra note 8, at 130-31; Moore, supra note 8, at 93-94. 

48 Writing in 1949, Lauterpacht was unable to find any case of the International Court in 
which the rule of restrictive interpretation had determined the issue. Lauterpacht, supra note 
12, at 61-62. He found the rule of restrictive interpretation of questionable value. Id. at 65. By 
1958, he could only find the rule stated as dicta in two cases. H. LAUTERPACHT, THE DEVEL- 
OPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL COURT 339-41 (1958). Writing 
in the same year, Fitzmaurice reviewed all of the extant cases of the ICJ on this question and 
found no adequate guide to the Court’s approach. Fitzmaurice, supra note 12, at 90-91. Sohn 
reached a similar conclusion in 1976. He found that support for the rule in the PCIJ was 
absent, but that in the IC} the record was unclear. Sohn, supra note 4, at 256-57. Rosenne also 
has not put much stock in the rule. S. ROSENNE, supra note 31, at 406-07. Rosenne has pointed 
out that the PCIJ presumed the retroactivity of compromissory clauses unless they were re- 
stricted. Id. at 483-89. See also I. BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 
624 (3d ed. 1979). 

A more sympathetic view of the rule is found in Malloy, Objections to Adjudication in Conten- 
tious Cases Before the International Court of Justice, 2 BROOKLYN J. INT'L L. 262, 263 (1979). See 
also 1. SHIHATA, supra note 9, at 188-206. 

The Court has avoided general pronouncements on the rule. Rather, statements have been 
found in separate and dissenting opinions. For supportive statements, see, e.g., Dissenting 
Opinion of Judge Armand-Ugon, Barcelona Traction Preliminary, 1964 ICJ Rep. at 147-48, 
159; and Dissenting Opinion of Judge Nagendra Singh, ICAO Appeal, 1972 IC] Rer. at 164, 
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tive interpretation is a tool used to divine the intention of the parties re- 
garding a question of interpretation of the treaty text. It is no more edifying 
for use in interpreting treaty rules, including compromissory clauses, than 
the liberal rule of effectiveness. For this reason, the drafters of the Vienna 
Convention on the Law of Treaties*? did not include these and other similar 
rules in the Convention. In the years since the conclusion of that Conven- 
tion, there has been little reliance on such rules. 

On the other hand, jurisdiction should not be presumed. The applicant 
has the burden of establishing the Court’s jurisdiction. Nevertheless, the 
following review of the cases supports the conclusion that the burden is not 
heavy. Moreover, the rule of restrictive interpretation has not been a basis 
for determining jurisdiction. 

The Mavrommatis Case. The PCI] addressed this jurisdictional issue early 
in its work in the 1924 Judgment of the Mavrommatis case.°° The case 
concerned the compromissory clause contained in the British Mandate over 
Palestine." Greece claimed that the clause gave the PCI] jurisdiction over 
the British refusal to recognize contract rights alleged to be held by a Greek 
national. The Court found jurisdiction by reasoning that the alleged failure 
to recognize the contract rights may have violated a second agreement, the 
Lausanne Protocol. Since Article 11 of the mandate referred to “interna- 
tional obligations accepted by the Mandatory,” the alleged breach of the 
Lausanne Protocol constituted a dispute within the terms of the mandate’s 
compromissory clause.”* This attenuated line of reasoning suggests that at 
its inception the Court did not interpret compromissory clauses restric- 
tively.” On the merits, Britain was found to have viclated its obligations to 
Greece.”* Accordingly, despite the Court’s apparently liberal approach to 


165. But there is also support for a rule that the provision is to be interpreted in accordance 
with the ordinary rules of treaty interpretation. See, e.g., Separate Opinion of Judge de Castro, 
ICAO Appeal, 1972 IC] Rep. at 116, 127; Separate Opinion of Judge Bustamante, South West 
Africa Preliminary, 1962 IC] Rep. at 349, 381; Separate Opinion of Sir Louis Mbanefo, South 
West Africa Preliminary, 1962 IC] Rep. at 437, 446-48; Separate Opinion of Judge Dillard, 
ICAO Appeal, 1972 ICJ Rep. at 92, 106-07. 

The apparent purpose of the rule of restrictive interpretation as applied to consent to 
jurisdiction is to protect the integrity of the Court in not adjudicating matters not actually the 
subject of the consent of the states parties. Barcelona Traction Preliminary, Dissenting Opin- 
ion of Judge Armand-Ugon, 1964 ICJ Rep. at 147-48; and Nicaragua Merits, Dissenting 
Opinion of Judge Oda, 1986 ICJ Rer. at 212, 237-38. 

49 Supra note 11. | 

58 1924 PCI] (ser. A} No. 2, at 15-29. For the early history of this issue, see Sohn, supra note 
4, at 228-34. . 

5! Mandate for Palestine, July 24, 1922, Art. 26, reprinted in 1 M. O. HUDSON, INTERNA- 
TIONAL LEGISLATION 109, 119 (1931). 

52 1924 PCI] (ser. A) No. 2, at 26-29. See British Preliminary Objections to the Jurisdiction 
of the Court, 1924 PCI] (ser. C) No. 5-1, at 439-40 (June 16). See also Sohn, supra note 4, at 
245-46. 

#3 1924 PCI] (ser. A) No. 2, at 25-29. Judge Dillard was in accord with this interpretation of 
the case. Separate Opinion of Judge Dillard, ICAO Appeal, 1972 IC] Rep. at 106-07. 

54 Mavrommatis Jerusalem Concessions (Greece v. Great Britain}, 1925 PCI (ser. A) No. 5, 
at 6-51 (Judgment of Mar. 26). No compensation was awarded on the ground that no loss to 
Mavrommatis had been proven. Id. at 51. 
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the jurisdictional issue, the decision to take jurisdiction in this case provided 
access to the forum for a claim that was meritorious in fact and law. 

The Upper Silesia Litigation. The PCIJ next considered the interpretation 
of a compromissory clause in German Interests in Upper Silesia.” The Court’s 
jurisdiction depended upon whether there was a difference of opinion over 
the “construction and application” of an international agreement. The re- 
spondent, Poland, argued that the dispute actually concerned the interpre- 
tation of a Polish law and not the mternational agreement. The Court 
refused to address this contention at the phase of preliminary objections and 
found jurisdiction.*® At the merits stage, the Court found that Poland had 
breached its obligations under the international agreement.*’ 

In the next phase of the case, Chorzów Factory, the Court had to determine 
whether it had jurisdiction under the compromissory clause to award repa- 
rations.” As normally happens, the compromissory clause did not specify 
remedies; it merely conferred jurisdiction regarding the “‘construction”’ and 
“application” of the international agreement. The Court interpreted its 
authority with respect to the “application” of the agreement broadly to 
include jurisdiction to award reparations. It supported that conclusion by 
arguing that 


[a]n interpretation which would confine the Court simply to recording 
that the Convention had been incorrectly applied or that it had not 
been applied, without being able to lay down the conditions for re-es- 
tablishment of the treaty rights affected, would be contrary to what 
would, prima facie, be the natural object of the clause; for a jurisdiction 
of this kind, instead of settling a dispute once and for all, would leave 
open the possibility of further disputes.” 


This argument reflects again the Permanent Court’s approach to compro- 
missory clauses, which was far from restrictive.® It is closer to the more 
liberal rule of effectiveness. As in the Mavrommatis case, once the Court 
found jurisdiction, it went on to find for the applicant and awarded repara- 
tions.°* 

The Peace Treaties Case. In 1950 the International Court of Justice was 
faced with a compromissory clause in the request for an advisory opinion in 
the Interpretation of Peace Treaties case. The clause provided for the settle- 
ment of disputes by a commission of arbitrators when a dispute concerned 
the “interpretation or execution” of the treaties in question.© The substi- 


55 Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), 1925 PCIJ (ser. A) No. 6, 
at 4-27 (Judgment of Aug. 25). 

56 Td. 

5” Certain German Interests in Polish Upper Silesia (Ger. v. Pol.) (The Merits), 1926 PCI] 
(ser. A) No. 7, at 4-82 (Judgment of May 25). 

58 The Factory at Chorzów, 1927 PCIJ (ser. A) No. 9. 


59 Id. at 25. 60 See Sohn, supra note 4, at 247-48. 
6! The Factory at Chorzów (The Merits), 1928 PCI] (ser. A) No. 17, at 4, 63-64 (Judgment 
of Sept. 13). 


62 1950 ICJ Rer. at 73. 





872 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 81 


tution of “execution” for “application” did not cause the Court to diverge 
from the precedents. The Court followed the lead of the PCIJ and did not 
construe the jurisdictional grant restrictively. Proffered restrictive inter- 
pretations based on the subject matter of the dispute and the identity of the 
parties concerned were readily rejected.® The Court found that the dispute 
fell within the compromissory clause notwithstanding its statement at the 
next phase that provisions setting out procedures for the appointment of the 
commissioners “must be strictly construed and can be applied only in the 
case expressly provided for therein.’’°* The Court did not support the Sec- 
retary-General’s authority to appoint the third commissioner, because the 
refusal of some of the parties to make their appointment had presented an 
impossible procedural situation.® 


The Anglo-Iranian Oil Co. Case. This case did not involve a compromissory 


clause. The United Kingdom brought suit on the basis of the Court’s com- 
pulsory jurisdiction under Article 36(2) of the Statute. While the ICJ did 
find sufficient jurisdiction to proceed with the British request for an indica- 
tion of provisional measures,°° at the phase of preliminary objections the 
Court found that it lacked jurisdiction to reach the merits.°’ Although the 
case is not directly on point because it concerned compulsory jurisdiction, 
the questions dealt with at the phase of preliminary objections are closely 
related to issues raised in cases involving compromissory clauses. 

In 1932 Iran had ratified a declaration accepting the compulsory jurisdic- 
tion of the PCI]. That Declaration covered “any disputes arising after the 
ratification of the present declaration with regard to situations or facts 
relating directly or indirectly to the application of treaties or conventions 
accepted by Persia and subsequent to the ratification of this declaration.””** 
The action arose out of an expropriation that Great Britain claimed had 
violated a most-favored-nation clause in the Treaty of Friendship, Com- 
merce and Navigation in force between the two countries. The Treaty had 
entered into force prior to the ratification of the Declaration. After the 
Declaration was ratified, Iran entered into bilateral treaties with Denmark 
and Turkey on the same subject as its FCN Treaty with Britain. 

The United Kingdom argued that the Declaration directly covered dis- 
putes arising under the FCN Treaty. The Court, however, held that the 
Declaration applied only to treaties that entered into force after the effec- 
tive date of the Declaration. Considerable support for this interpretation 


63 Td. at 74, 75. Judge Dillard was in accord with this interpretation of the case. Separate 
Opinion of Judge Dillard, ICAO Appeal, 1972 ICJ Rep. at 106-07. See Separate Opinion of 
Judge Jiménez de Aréchaga, ICAO Appeal, 1972 IC] Rep. at 140. 

‘ © Interpretation of Peace Treaties (second phase), 1950 ICJ Rep. 221, 227 (Advisory Opin- 
ion of July 18). See Dissenting Opinion of Judge Nagendra Singh, ICAO Appeal, 1972 ICJ Rep. 
at 164. 

65 1950 ICJ Rer. at 227-30. 

6° Anglo-Iranian Request, 1951 ICJ Rep. at 93. See discussion of Anglo-Iranian Oil Co., text at 
notes 28-29 supra. 

67 Anglo-Iranian Jurisdiction, 1952 ICJ Rep. at 115. 

68 Id. at 103. 
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was found in the words of the Declaration and preparatory materials.°? No 
Member of the Court questioned this conclusion.”° 

More conflict arose with regard to the British argument that the MFN 
clause brought into play the Danish and Turkish treaties. Since their entry 
into force was subsequent to the effective date of the Declaration and the 
“dispute” did relate ‘‘directly or indirectly to the application of [those] 
treaties,” the United Kingdom contended that compulsory jurisdiction ex- 
isted.”! The Court rejected this argument over the dissents of Judges Levi 
Carneiro, Hackworth and Read.” 

In this context, the Court narrowly interpreted the scope of its jurisdic- 
tion, as well as two terms that are often found in compromissory clauses, 
“dispute” and “‘application.”’ In cases involving compromissory clauses, 
both the previous Mavrommatis case” and the subsequent Ambatielos case,’* 
the Court decided that third treaties did form the necessary jurisdictional 
chain; but here it denied them a similar, albeit not identical, function where 
compulsory jurisdiction was concerned. The Anglo-Iranian Oil Co. case may 
be aberrational. Alternatively, it may suggest that the rules for interpreting 
declarations consenting to the compulsory jurisdiction of the Court ought to 
be distinguished from those used to interpret compromissory clauses. 

The Ambatielos Case. The ICJ case that most thoroughly examined the 
compromissory clause is the Ambatielos case of 1953, but the issue arose in an 
unusual context.”> An 1886 treaty between Greece and the United King- 
dom guaranteed the nationals of each state “free access to the Courts of 
Justice for the prosecution and defence of their rights.””° That agreement 
called for arbitration of ‘‘[a]ny controversies which may arise respecting the 
interpretation or the execution of the present Treaty, or the consequences 
of any violation thereof. . . .”77 In 1926 the two states entered into an- 
other treaty on the same subject.”® A declaration accompanying the 1926 
Treaty preserved aspects of the 1886 Treaty, including the duty to arbi- 


6° Id. zt 107. 

7° See Individual Opinion of President McNair and dissents of Judges Hackworth, Read and 
Levi Carneiro, respectively, id. at 116, 136, 142 and 151. 

71 1952 IC] Rep. at 109. 

” Id. Dissent of Judge Hackworth, id. at 137; Dissenting Opinion of Judge Read, 1952 IC] 
Rep. at 144-47; Dissenting Opinion of Judge Levi Carneiro, 1952 ICJ Rep. at 156-58, and 
170-71. Judge Read argued that the Court had never utilized a restrictive rule for interpreting 
declarations. Statements in prior cases were “‘obiter dicta.” The rule, rather, was one of liberal 
interpretation. 1952 IC] Rep. at 143. 

73 See discussion of the Mavrommatis case, text at notes 50~54 supra. 

74 See discussion of the Ambatielos case, text at notes 75-84 infra. 

75 Ambatielos case (Greece v. UK) (jurisdiction), 1952 IC) Rep. 28 (Judgment of July 1) 
[hereinafter Ambatielos jurisdiction]; Ambatielos Merits, 1953 ICJ Rer. 10. 

76 Ambatielos jurisdiction, 1952 IC] Rer. at 34. See Oral Argument of Mr. Fitzmaurice, 
supra ncte 30, at 397-98. 

77 1952 ICJ REP. at 35. | 

78 Treaty of Commerce and Navigation, July 16, 1926, Greece-Great Britain. See Application 
Instituting Proceedings and Pleadings, 1953 ICJ Pleadings, supra note 30, at 8, 10-11. 
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trate.’”? Article 29 of the 1926 Treaty also contained a compromissory 
clause providing for PCIJ jurisdiction with respect to “‘any dispute. . .as to 
the proper interpretation or application of any of the provisions of the. . . 
Treaty.’°° 

Greece claimed that its national, who had brought suit in a British court, 
was denied justice in violation of the 1886 obligations. It sought arbitration 
of the claim under the 1886 Protocol as retained in the 1926 Treaty. Britain 
refused on the ground that its courts had violated neither the 1926 nor the 
1886 obligations. In response, Greece invoked the 1926 compromissory 
clause and instituted an action in the ICJ.*! It sought a judgment from the 
Court compelling the requested arbitration. 

At the phase of preliminary objections, the Court considered whether the 
1926 compromissory clause provided jurisdiction in the action. It found 
jurisdiction.®* At the merits phase, the Court considered whether the 1926 
and 1886 Treaties compelled arbitration in regard to Greece’s claim. It 
found that arbitration was compelled.® Finally, the court of arbitration 
found that it had jurisdiction to arbitrate, but that the United Kingdom had 
not violated obligations under the two Treaties.** Thus, the ICJ ruled that 
Greece had a right to compel resort to arbitration of what turned out to be 
claim without merit. | 

The issue of the compromissory clause was most fully addressed at the 
merits phase where the Court had to determine whether the Greek claim 
was based on the 1886 Treaty, which would give rise to the duty to arbi- 
trate. Fitzmaurice served as an advocate for Britain and argued against 
jurisdiction on the ground that the Greek claim was too remote and insub- 
stantial. He later wrote an article in which he set out the range of alterna- 
tives open to the Court, including the positions advanced by the parties, and 
the Court’s statement of the appropriate test: 


(I). . . that the claim must be valid on the basis of the treaty con- 
cerned.. . . [This was] rejected by the Court. . . .» 
AD... [While the correctness of the Greek allegations of fact could 


not be gone into, these allegations must disclose a potential breach of 
the Treaty, in the sense that if correct, there would be genuine 
grounds for arguing that such a breach had occurred and a genuine 
case based on the Treaty to answer.®® [This was rejected by the Court.] 


78 1952 IC] Rep. at 36. Declaration Accompanying the Greco-British Treaty of Commerce 
and Navigation of July 16, 1926. See Application Instituting Proceedings and Pleadings, 1953 
ICJ Pleadings, supra note 30, at 11. 

89 1952 ICJ Rep. at 36. Treaty of Commerce and Navigation, July 16, 1926, Greece-Great 
Britain, Art. 29. See Application Instituting Proceedings and Pleadings, 1953 ICJ Pleadings, 
supra note 30, at 11. 

8! Article 37 of the UN Charter caused the IC] to be substituted for the PCI]. 

82 Ambatielos Preliminary, 1952 IC] Rep. at 46. 

83 Ambatielos Merits, 1953 ICJ Rep. 10. 

31 The Ambatielos Claim (Greece, UK), 12 R. Int’l Arb. Awards 83, 91-124 (1956). 

85 Fitzmaurice, supra note 12, at 46. 86 Yd. at 47. 
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(II). . .. the one the Court appears to have adopted. . . the test of 
“plausibility”. . .:. . . whether the arguments advanced by the Hel- 
lenic Government are of a sufficiently plausible character to warrant a 
conclusion that the claim is based on the Treaty.*’ 


(IV). . . [I]t would suffice if the claim did not “‘prima facie appear to be 
unconnected with the provisions of the Tréaty of 1886”.°° [This Greek 
suggestion was rejected by the Court. ] 


(V). . . any claim alleged to have a treaty basis, or citing articles of 
the Treaty, even if manifestly and on the face of them unconnected 
with the claim, and inapplicable. . . . [T]he Court in effect rejected 
[this theory*?].”° 


Thus, when faced with parties advocating a wide range of theories for the 
interpretation of the scope of a compromissory clause, the Court rejected 
rules that required either that the merits be proven before jurisdiction is 
found or merely that it be established that prima facie the claim is not 
unsupported by the treaty containing the compromissory clause. It took the 
middle ground requiring that the claim be plausible: 


[I]f it is made to appear that the Hellenic Government is relying upon 
an arguable construction of the Treaty, that is to say, a construction 
which can be defended, whether or not it ultimately prevails, then 
there are reasonable grounds for concluding that its claim is based on 
the Treaty.’ . 


One would have expected, therefore, that when the Court went on to 
apply the rule, it would have examined the plausibility of the Greek claim. 
As Fitzmaurice pointed out in his article, the Court failed to do that. Rather, 
it simply reported the substantive allegations of the Greek Government in a 
neutral manner and concluded that they were sufficient to trigger the obli- 
gation to go to arbitration.” The majority did not directly respond to the 
dissenters’ arguments that there was no support for the finding “merely on 
prima facie or provisional grounds” and that a critical review of the Greek 
arguments showed that the 1886 Treaty provided no support for the 


87 Td. ° Td, 

89 It said, “It is not enough for the claimant Government to establish a remote connection 
between the facts of the claim and the Treaty of 1886.” Id. at 46. 

ag. 

81 Ambatielos Merits, 1953 ICJ Rep. at 18. This statement was preceded by the following: 


The Court must determine . . . whether the arguments advanced by the Helenic [sie] 


Government in respect of the treaty provisions on which the Ambatielos claim is said to be - 


based, are of a sufficiently plausible character to warrant a conclusion that the claim is 
based on the Treaty. It is not enough for the claimant Government to establish a remote 
connection between the facts of the claim and the Treaty of 1886. On the other hand, it is 
net necessary for that Government to show, for present purposes, that an alleged treaty 
violation has an unassailable legal basis. 


Id. See Nicaragua Jurisdiction, Dissenting Opinion of Judge Schwebel, 1984 ICJ Rep. at 633. 
2 1953 ICJ Rer. at 22. Fitzmaurice, supra note 12, at 46-53. 
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claim.” In light of this treatment of the Greek allegations and the ultimate 
failure on the merits of the Greek claim at arbitration, one could conclude 
that the test actually used by the Court was the negative one, that prima 
facie the claim was not implausible, or even that mere reliance on treaty 
provisions would be sufficient to invoke a compromissory clause. 

The South West Africa Cases. The South West Africa Cases present a situation 
that is perhaps as complex as that found in the Ambatielos case. In Scuth West 
Africa, Ethiopia and Liberia sought to invoke the jurisdiction of the IC] 
against South Africa on the ground that South Africa had breached the 


obligations of its mandate over South West Africa.°* The mandate con- . 


tained a typical compromissory clause providing that disputes relating to its 
interpretation or application would fall under the jurisdiction of the 
Court.” 

The suit was brought subsequent to the demise of the League of Nations 
by former members. South Africa argued that the applicants had no cause 
of action under the mandate and no standing. In its 1962 Judgment at the 
phase of preliminary objections, the Court found jurisdiction under a broad 
interpretation of the compromissory clause.®’® It held that a dispute existed 
and that the members of the League had “‘a legal right or interest in the 
observance by the Mandatory of its obligations both toward the inhabitants 
of the Mandated Territory, and toward the League of Nations and its 
Members.’’?’ But in 1966, when the Court reached the merits phase, it 


% Dissenting Opinion by Sir Arnold McNair, President, and Judges Basdevant, Klaestad, 
and Read, 1953 ICJ Rep. at 25, 29-31. 

% South West Africa Preliminary, 1962 ICJ Rer. 319; South West Africa Second Phase, 
1966 ICJ Rer. 6. 

°° Mandate for German South-West Africa, Dec. 17, 1920, Art. 7, para. 2, reprinted in 1 M. 
D. HUDSON, supra note 51, at 57, 60. South West Africa Preliminary, 1962 IC] REP. at 335: 
“The Mandatory agrees that, if any dispute whatever should arise between the Mandatory and 
another Member of the League of Nations relating to the interpretation or the application of 
che provisions of the Mandate, such dispute, if it cannot be settled by negotiation, shall be 
submitted to the [PCIJ].. ..” 

°° 1962 ICJ Rep. at 330-32. The Court found jurisdiction on the basis of its broad interpre- 
zation of “treaty” and “convention” as including the “Mandate.” It also found that a dispute 
detween South Africa (the Mandatory) and two states that were members of the League until its 
demise, but were not members at the time of the litigation (Ethiopia and Liberia), was a 
‘dispute . . . between the Mandatory and another Member of the League” covered by the 
compromissory clause. Id. at 335-42. Thus, it wrote: 


This contention [limiting jurisdiction only to League members] is claimed to be based 
upon the natural and ordinary meaning of the words employed in the provision. But this 
rule of interpretation is not an absolute one. Where such a method of interpretation 
results in a meaning incompatible with the spirit, purpose and context of the clause or 
instrument in which the words are contained, no reliance can be validly placed on it. 


wd. at 33. The subsequent Judgment in the case casts doubt upon these conclusions. Sauth West 
Africa Second Phase, 1966 ICJ Rer. 6. 

9? South West Africa Preliminary, 1962 IC] Rep. at 343. The issue of the burden necessary 
to be carried was raised in the Joint Dissenting Opinion of Judges Sir Percy Spender and Sir 
tserald Fitzmaurice, id. at 465, 473-74. They argued: 


[Q]uite apart from any question of onus of proof, a duty lies upon the Court, before it may 
assume jurisdiction, to be conclusively satisfied—satisfied beyond a reasonable doubt— 
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rejected the applicants’ claims on the ground that they had no standing with 
regard to the merits of the case.’ 

‘The Court purported not to have reversed its 1962 determination as to 
jurisdiction, although many view the 1966 Judgment on the merits as a 
reversal.” In theory, at least, these determinations suggest that the Court’s 
jurisdiction may be engaged and the merits phase reached under a compro- 
missory clause even though the applicant has no standing in regard to the 
merits of the case. | 

The Barcelona Traction Case. The implications of the South West Africa Cases 
are borne out by Barcelona Traction.’ In that case the preliminary objection 
concerned whether the applicant had standing to sue on behalf of the inter- 
ests of its nationals who were shareholders of a foreign corporation. The 
Court found that the objection was bound up with the merits of the case and 
deferred consideration of the objection until the merits phase.'°! At that 
phase the Court found that the applicant did not have standing to sue on 
behalf of those nationals with regard to the claims in question.'° But by that 
time, the merits of the claim had been aired before the Court and the public. 





that jurisdiction does exist. If a reasonable doubt . . . is revealed as existing, then, 
because of the principle of consent as the indispensable foundation of international juris- 
diction, the conclusion would have to be reached that jurisdiction is not established. 


Jessup argued that the Court has jurisdiction over a dispute if the applicant alleges a claim in 
which it relies on a treaty with a compromissory clause. Even if the respondent claims that the- 
treaty is no longer in force, there is jurisdiction. The question of the status of the treaty, 
according to Jessup, ‘‘is a question for the merits and not a question to be settled on a plea to the 
` jurisdiction.” He continued: “It may be possible to imagine a case where the allegation of a 
legal right was so obviously absurd and frivolous that the Court would dismiss the application 
on a plea to the jurisdiction, but such a situation would be rare.” Separate Opinion of Judge 
Jessup, 1962 ICJ Rep. at 423-24. 

%8 1966 IC] Rep. at 29-34. By that time, the applicants had obtained a full hearing on the 
merits of their claim and had reaped many of the benefits of adjudication before the IC]. The 
continuing attention given to this case, up to the present, stands as persuasive testimony to 
these observations. See THE SOUTH WEST AFRICA/NAMIBIA DISPUTE: DOCUMENTS AND 
SCHOLARLY WRITINGS ON THE CONTROVERSY BETWEEN SOUTH AFRICA AND THE UNITED 
NATIONS (J. Dugard ed. 1973). See also A. D'AMATO, INTERNATIONAL LAW: PROCESS AND 
PROSPECT 176-87 (1987); J. DUGARD, THE SOUTH-WEST AFRICA/NAMIBIA DISPUTE (1973); 
and R. FALK, REVIVING THE WORLD COURT 100-36 (1986). 

9 See supra note 98. 

100 Barcelona Traction Preliminary, 1964 IC] Rer. 6. 

107 Td. at 45. 


Where, in a case such as the present one, a government is not merely purporting to 
exercise diplomatic protection, but to make a claim before an international tribunal, it 
necessarily invokes rights which, so it contends, are conferred on it in respect of its 
nationals by the rules of international law concerning the treatment of foreigners. Hence 
the question whether international law does or does not confer those rights is of the 
essence of the matter. In short, a finding by the Court that the Applicant Government has 
no jus standi, would be tantamount to a finding that these rights did not exist, and that the 
claim was, for that reason, not well-founded in substance. 


102 Bercelona Traction, Light & Power Co., Ltd. (Belg. v. Spain), 1970 ICJ Rer. 3 (Judgment 
of Feb. 5). 
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The Northern Cameroons Case. In this case, the Court was faced with an- 
other compromissory clause, this one arising under a trusteeship agreement. 
It provided for ICJ jurisdiction with respect to disputes “relating to the 
interpretation or application” of the agreement. The Cameroons alleged 
that Britain had breached its obligations under the Trusteeship Agreement 
when it conducted a plebiscite to allow the residents of the trust territory to 
choose their future association. The Court declined to reach the merits of 
this case for reasons not related to the scope of the clause. It found that the 
matter was not appropriate for judicial determination.'® Since the United 
Nations had terminated the trusteeship, there was no possibility that a cor- 
rective judgment could be executed to remedy the alleged deficiencies. Why 
this unusual basis for declining to consider the matter was invoked, rather 
than the more routine jurisdictional bases for avoiding adjudication, may be 
because those other bases did not mandate dismissal of the case.'°* At a 
minimum, this case does not controvert the view that the Court does not 
construe compromissory clauses restrictively. 

The ICAO Council Case. The Appeal Relating to the Jurisdiction of the ICAO 
Council provided another opportunity for the ICJ to consider the scope and 
effect of compromissory clauses.’° Article 84 of the Convention establish- 
ing the International Civil Aviation Organization provides for the submis- 
sion of disagreements relating to the “interpretation or application” of the 
ICAO Convention to the ICAO Council, with appeal of its decisions to an ad 
hoc arbitral panel or the International Court of Justice.'°° 

This case arose out of an effort by Pakistan to bring before the ICAO 
Council its allegation that India had breached certain air transit agreements 
entered into pursuant to the ICAO Convention. India took the position that 
Pakistan had breached its obligations under the transit agreements and, as a 
consequence, India had exercised its right to terminate the agreements. In 
light of the termination, India claimed that the Council had no jurisdiction 
over the issue. The Council ruled that it had jurisdiction and India appealed 
to the International Court. | 

As in the Ambaiielos case, the actual question before the Court was the 
scope of the grant under a compromissory clause of jurisdiction to another 
body, here the ICAO Council. It did not directly concern the jurisdiction of 
the ICJ, but the Court found that the analysis of the compromissory clause 
would be the same, regardless of whose jurisdiction was in question, the 
Council’s or the Court’s.'°’ 

The Court disagreed with India’s argument that its termination of the 
transit agreement eliminated its obligation under the clause. The Court’s 
determination reflected yet again an approach to the scope of compromis- 


103 Northern Cameroons Preliminary, 1963 ICJ Rep. at 33, 34, 38. 

104 See id. at 29, 37-38. 105 1979 ICJ Rep. 46. 

106 Convention on International Civil Aviation, Art. 84, done Dec. 7, 1944, 61 Stat. 1180, 
TIAS No. 1591, 15 UNTS 295. See ICAO Appeal, 1972 ICJ Rep. at 55. 

107 1972 ICJ Rep. at 61. 
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sory clauses that is not restrictive in character. It appeared to place the 
burden of establishing a lack of jurisdiction on the respondent. That burden 
was imposed here even though the original claim appeared to fall within the 
compromissory clause of the international agreement and the respondent 
put forward unilateral termination of the agreement as a defense to jurisdic- 
tion. The Court found that in order to deny jurisdiction it had to be certain 
that no question of interpretation or application of the agreement arose.” 
The Court also suggested that a defense to jurisdiction might not appropri- 
ately be considered to be a matter of jurisdiction: 


[I]t involves a point of principle of great general importance for the 
jurisdictional aspects of this—or of any—case. . . . The Court con- 
siders . . . that for precisely the same order of reason as has already 
been noticed in the case of its own jurisdiction in the present case, a 
mere unilateral affirmation of these contentions—contested by the 
other party—cannot be utilized so as to negative the Council’s jurisdic- 
tion. The point is not that these contentions are necessarily wrong but 
that their validity has not yet been determined. Since therefore the 
Parties are in disagreement as to whether the Treaties ever were (val- 
idly) suspended or replaced by something else; as to whether they are 
in force between the Parties or not; and as to whether India’s action in 
relation to Pakistan overflights was such as not to involve the Treaties, 
but to be justifiable aliter et aliunde;—these very questions are in issue 
before the Council, and no conclusions as to jurisdiction can be drawn 
from them, at least at this stage, so as to exclude ipso facto and a priori 
the competence of the Council. +°’ 


The Court did, however, go on to examine the allegations so as to deter- 
mine whether the case involved the interpretation or application of the 
agreements.'!® The separate and dissenting opinions that accompanied the 
Judgment make clear that the Judgment does not support a restrictive 
reading of compromissory clauses. In his separate opinion, Judge Dillard 
stated that the Judgment supported the view that “‘[j]udicial pronounce- 
ments do not give to the term ‘application’ a restricted meaning. . . .” 17 
This view was further supported by Judge de Castro, who defined ‘‘inter- 
pretation” rather broadly.''? 


108 Td. at 65-66. 109 Td. at 64. 

110 Id. at 66-69, 

H1 Separate Opinion of Judge Dillard, id. at 106-07. 

'12 Separate Opinion of Judge de Castro, 1972 ICJ REP. at 125: 


Interpretation is a general function and one to be carried out as a preliminary step. It 
signifies the search for and ascertainment of the true meaning of the Convention and the 
Agreement, with reference to any action, any situation or any fact. For example, it 
involves ascertaining whether the application effected is or is not a correct one, classifying 
the actions of States, determining whether they have carried out their duties or commit- 
ted any breach of their obligations, and whether the established reservations in favour of 
State sovereignty have been respected. 


See also id. at 120, 125-26; and Separate Opinion of Judge Jiménez de Aréchaga, 1972 ICJ 
Rer. at 146-50. 
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It was left to dissenting Judge Nagendra Singh to argue the case for a 
restrictive interpretation. He was forced to rely on the questionable author- - 
ity of the Peace Treaties case and dissenting opinions in the South West Africa 
Cases. This analysis, in his opinion, compelled a finding that the compro- 
missory clause did not give the Council jurisdiction and that the instant case 
had been wrongly decided.’ 

The Fisheries Jurisdiction Cases. ‘The Court took jurisdiction in these cases 
under a compromissory clause.'!* In its Order on the request for an indica- 
tion of interim measures, the Court suggested that the standard for exercis- 
ing jurisdiction to indicate provisional measures is less than that required to 
reach the merits of the case.’’” At the merits phase, the Court broadly 
construed the scope of its jurisdiction under the compromissory clause not- 
withstanding the absence of express language authorizing it to fashion the 
remedy it desired.'!° 

The Hostages Case. United States Diplomatic and Consular Staff in Tehran 
provides little guidance on the issue of compromissory clauses.!!” The 
United States alleged that the taking of American hostages in Iran and 
seizure of the United States Embassy constituted a breach of obligations 
Iran owed to the United States under various international agreements. 
Those agreements contained typical compromissory clauses. The difficult 
questions related to the minimum showing required to invoke these clauses 
were not addressed because the Court found that it was manifest that the 
United States claims fell within them."'® 


13 Dissenting Opinion of Judge Nagendra Singh, 1972 ICJ RE. at 164-65. 

'l4 Fisheries Jurisdiction, Jurisdiction of the Court, 1973 ICJ Rep. 3 and 49. 

115 Fisheries Jurisdiction Interim Protection, 1972 ICJ Rep. at 15 and 33: “Whereas on a 
request for provisional measures the Court need not, before indicating them, finally satisfy 
itself that it has jurisdiction on the merits of the case, yet it ought not to act under Article 41 of 
the Statute if the absence of jurisdiction on the merits is manifest.” 

116 In Fisheries Jurisdiction (UK v. Ice.; FRG v. Ice.), Merits, 1974 ICJ Rep. 3 and 175 
(Judgments of July 25), the Court again broadly interpreted the scope of its jurisdiction over a 
matter: 


[I]t would be too narrow an interpretation of the compromissory clause to conclude that 
the Court’s jurisdiction is limited to giving an affirmative or a negative answer to the 
question of whether the extension of fisheries jurisdiction . . . is in conformity with 
international law... . 


. Furthermore, the dispute before the Court must be considered in all tts aspects. 

Even if the Court’s competence were understood to be confined to the question of the 

conformity of Iceland’s extension with the rules of international law, it would still be 

necessary for the Court to determine in that context the role and function which those 

rules reserve to the concept of preferential rights and that of conservation of fish stocks. 

. Consequently, the suggested restriction on the Court’s competence not only cannot 

be read into the terms of the compromissory clause, but would unduly encroach upon the 

power of the Court to take into consideration all relevant elements in administering 
justice between the Parties. 


Id. at 21~22 and 190. 
117? Tehran Provisional Measures, 1979 ICJ Rer. 7; Tehran Judgment, 1980 ICJ Rep. 3. 
118 With respect to jurisdiction of the Court over the seizure at the U.S. Embassy and 
Consulate of American citizens who were. not diplomats, see Tehran Provisional Measures, 
1979 ICJ Rer. at 14; and Tehran Judgment, 1980 ICJ Rep. at 25. 
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The Nicaragua Case. The most recent case to deal with the scope of IC} 
jurisdiction under a compromissory clause is Military and Paramilitary Activi- 
ties in and against Nicaragua. Jurisdiction was founded upon the Court’s 
compulsory jurisdiction and a compromissory clause in the FCN Treaty 
between the United States and Nicaragua. The compromissory clause pro- 
vided for the usual ICJ jurisdiction with regard to “‘[a}]ny dispute between 
the Parties as to the interpretation or application of the present Treaty 

. 719 The Court found jurisdiction under this clause at every stage of 
the litigation. The FCN Treaty included standard provisions on freedom of 
commerce and navigation, and on other relations between the parties. 

Nicaragua relied on these substantive provisions to support its claim that 
U.S. support of the contras violated U.S. obligations under the Treaty with 
regard to the freedom of each country’s nationals to engage in commerce, 
navigation, transit, entry into port, export and import; the protection of 
each other’s nationals from discrimination; and national treatment of each 
other’s nationals and companies.'*° The United States based its argument 
against jurisdiction on its view that a proper interpretation of the Treaty 
entailed the conclusion that it only applied to commercial relations; it did 
not apply to the consequences of the alleged military activities. In fact, 
specific articles of the Treaty excluded security and military activities from 
its scope.'*! The United States produced preparatory materials to support 
its contention that this exclusionary language precluded application of the 
compromissory clause to disputes concerning such activities. !?? 

At the phase of provisional measures, jurisdiction under the compromis- 
sory clause was not directly examined, in part because that basis for jurisdic- 
tion was not apparent. The Court did report that the test for authority to 
indicate provisional measures was less rigorous than that for jurisdiction to 


119 See note 10 supra. 

120 Referring to the Nicaragua Memorial at the jurisdiction and admissibility phase, the 
Court reported that the following articles of the FCN Treaty had allegedly been violated by the 
United States: Articles XIX, XIV, XVII, XX and I. Nicaragua Jurisdiction, 1984 IC] REP. at 
428-29. 

121 Article XXI, paragraph 1 of the U.S.-Nicaragua FCN Treaty, supra note 10, provides in 
part: 


1. The present Treaty shall not preclude the application of measures: 


(c) regulating the production of or traffic in arms, ammunition and implements of war, 
or traffic in other materials carried on directly or indirectly for the purpose of supplying a 
military establishment; 

(d) necessary to fulfill the obligations of a Party for the maintenance or restoration of 
international peace and security, or necessary to protect its essential security interests. 


See Dissenting Opinion of Judge Schwebel, 1984 IC] Rep. at 635-37. 

12? See Dissenting Opinion of Judge Schwebel, 1984 IC] Rer. at 635-37; Counter-Memorial 
Submitted by the United States of America (The Questions of the Jurisdiction of the Court to 
Entertain the Dispute and of the Admissibility of Nicaragua’s Application) (Nicar. v. U.S.) 71 
(Aug. 17, 1984). See generally id. at 67-72. 
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consider the merits.'*? No exception to this approach was taken by any 
Member of the Court.'*4 

The issue of jurisdiction arose again at the phase of jurisdiction and 
admissibility. ‘The Court articulated the following test: “In order to establish 
the Court’s jurisdiction over the present dispute under the [FCN] Treaty, 
Nicaragua must establish a reasonable connection between the Treaty and 
the claims submitted to the Court. . . .”’’*° After referring to the substan- 
tive provisions relied upon by Nicaragua and the activities alleged to be 
attributable to the United States, the Court concluded: 


Taking into account these Articles of the [FCN] Treaty of 1956, par- 
ticularly the provision in, inter alia, Article XIX, for the freedom of 
commerce and navigation, and the references in the Preamble to peace 
and friendship, there can be no doubt that, in the circumstances in 
which Nicaragua brought its Application to the Court, and on the basis 
of the facts there asserted, there is a dispute between the Parties, inter 
alia, as to the “interpretation or application” of the Treaty.. . . Ac- 
cordingly, the Court finds that, to the extent that the claims in Nicara- 
gua’s Application constitute a dispute as to the interpretation or the 
application of the Articles of the Treaty of 1956. . ., the Court has 
jurisdiction under that Treaty to entertain such claims.'*° 


The United States had argued that the Nicaraguan claims were not cov- 
ered and the compromissory clause was not applicable because the Treaty 
expressly excluded the subject matter of the claims from its purview. ‘These 
arguments were supported by Judge Schwebel in his dissent, but they were 
not accepted by the majority.'*’ Here, as in the ICAO Council case, the 
defenses to jurisdiction put forward by the respondent, which relied upon 
substantive provisions of the Treaty, were not considered to be sufficient by 
the Court. 

At the merits phase, Judge Schwebel reiterated his opposition to jurisdic- 
tion under the compromissory clause.'*® Despite these clearly articulated 
arguments, in the end Judge Schwebel stood alone on this ground. The 
military activities that allegedly were attributable to the United States ad- 
mittedly did interfere with commercial and navigational activities. The 
compromissory clause would be inapplicable, according to the Court, only if 
the Treaty could be interpreted to exclude from its coverage any of those 
activities that had been disrupted by the military activities. Since the resolu- 
tion of that question required interpreting the Treaty, the consent to adju- 
dicate under the ‘“‘interpretation or application” language of the standard 
compromissory clause was found to be applicable. 


123 See text at note 42 supra. 

124 See, e.g., Nicaragua Provisional, Dissenting Opinion of Judge Schwebel, 1984 ICJ Rer. at 
204, 207. 

125 Nicaragua Jurisdiction, 1984 ICJ Rep. at 427. 

126 Td. at 428-29. 

127 Dissenting Opinion of Judge Schwebel, id. at 632-37. This view is supported by Reisman, 
supra note 8, and Moore, supra note 8. 

128 Nicaragua Merits, Dissenting Opinion of Judge Schwebel, 1986 IC} Rer. at 306-11. 
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Even those other judges who were opposed to jurisdiction under the 
compulsory jurisdiction of the Court and those who dissented from the 
Judgment on the merits agreed that the jurisdiction under the compromis- 
sory clause was solid. ‘Thus, Judge Lachs wrote that ‘the jurisdiction estab- 
lished by the bilateral [FCN] treaty of 1956 leaves no room for doubt.”’!?? 
And Judge Nagendra Singh asserted that the compromissory clause “‘pro- 
vides a clearer and firmer ground than the jurisdiction based on” the 
Court’s compulsory jurisdiction.’°° These views were echoed by Judges 
Oda, Azo and Jennings.**! 

When the Court reached the merits, it found that the United States 
actually had violated its substantive obligations under the FCN Treaty.'°? 
Thus, the decision to find jurisdiction under the compromissory clause did 
not necessarily determine that jurisdiction would have existed if the claim 
had lacked merit. However, the various opinions in the case make it clear 
that once a compromissory clause is invoked and the substantive provisions 
of the treaty are relied upon by the applicant, defenses on the merits pur- 
porting to limit the scope of the compromissory clause will be of little or no 
avail to the respondent. At most, the Court will seek to determine whether 
the applicant’s allegations, standing alone, have a reasonable or plausible 
connection to the treaty containing the compromissory clause. 


This review of the cases suggests that the International Court has not 
imposed a heavy burden on the applicant to establish that a dispute con- 
cerning the ‘‘application or interpretation” of a treaty is involved once it is 
alleged that substantive provisions of the treaty would provide the applicant 
with a right to relief. Nor has a rule of restrictive interpretation been 
adopted. The Court has avoided determining whether the treaty actually 
provides for the rights or duties alleged by the applicant. This low threshold 
minimizes the possibilities that the decision on jurisdiction will involve the 
merits and that the Court will be required to characterize a state’s claim as 
incredible or untenable. Thus, jurisdiction may be resolved at a preliminary 
stage. 

This conclusion does suggest, however, that every state that is a party toa 
treaty with a compromissory clause involving the Court will have little suc- 
cess resisting its jurisdiction, since that jurisdiction will depend almost totally 
on the allegations contained in the application. Viewed the other way, it 
means that once such a compromissory clause is inserted into a treaty, a 
party will have jurisdictional grounds for access to the Court for considera- 
tion of any legal complaint that, it alleges, arises out of the treaty. 


'29 Nicaragua Merits, Separate Opinion of Judge Lachs, 1986 ICJ Rer. at 158, 165. 

130 Nicaragua Jurisdiction, Separate Opinion of Judge Nagendra Singh, 1984 ICJ Rep. at 
444. 

13! Nicaragua Jurisdiction, Separate Opinion of Judge Oda, 1984 ICJ Rep. at 471; Separate 
Opinion of Judge Ago, 1984 ICJ Rep. at 514; Separate Opinion of Judge Jennings, 1984 ICJ 
REP. at 533, 557. 

132 Nicaragua Merits, 1986 ICJ REP. at 138-42. 
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IV. PARALLEL SITUATIONS 


Since the International Court of Justice might have developed a different 
approach to these jurisdictional issues, a review of the rules used by other 
forums could suggest whether different courses of action might have been 
more appropriate. Other forums do function in dissimilar legal, political 
and jurisdictional environments, and do not present exact parallels to the 
ICJ. It is valuable to observe, however, that the approach of forums within 
the United States and other states to similar issues of jurisdiction does not 
differ markedly from that taken by the Court. 


Domestic Courts 


Most states have courts of limited jurisdiction. Thus, a plaintiff must 
demonstrate that its claim falls within the subject matter assigned to the 
particular court, which, in turn, may require a showing that a specific statute 
or other established rule of law forms the basis for the claim for relief. The 
latter requirement is comparable to the duty to establish jurisdiction before 
the International Court under a compromissory clause. Domestic courts do 
not ordinarily require a substantial showing to establish such jurisdiction or 
competence.'** The federal courts of the United States have focused more 
on the issue than others. 

One of the bases for the jurisdiction of U.S. federal courts is the so-called 
federal question jurisdiction, jurisdiction over cases that “arise under” the 


laws of the United States.'** Many litigants have sought to bring tenuous’ 


claims in the federal courts based on the allegation that their claims arose 
under a federal law. A defendant may move to dismiss the action on the 
ground that there is no federal question jurisdiction because the suit did not 
so arise. 

Cases on the subject appear to use the same low threshold that is used by 
the ICJ. The question asked at this jurisdictional stage is whether the plain- 
tiffs claim will rise or fall depending on the interpretation or application of 
a federal law. When considering this question, the federal courts will not 
entertain defenses alleged by the defendant.’*? 


133 See A. ENGLEMANN, A HISTORY OF CONTINENTAL CIVIL PROCEDURE (1927); DALLOZ, 
ENCYCLOPÉDIE JURIDIQUE, 2 PROCEDURE, Compétence, sec. 1, paras. 14~16 (2d ed. 1979). The 
original common law writ system came closest to requiring a substantial showing before the 
writ was issued and the law courts obtained jurisdiction. F. MAITLAND, EQUITY 293-375 
(1913). 

134 98 U.S.C.A. §1331 (West Supp. 1987): “The district courts shall have original jurisdic- 
tion of all civil actions arising under the Constitution, laws, or treaties of the United States.” 

135 “We think. . . that when a question to which the judicial power of the Union is extended 
by the constitution, forms an Ingredient of the original cause, it is in the power of Congress to 
give the. . . courts jurisdiction of that cause. . . .’” Osborn v. Bank of the United States, 22 
U.S. (9 Wheat.) 738, 823 (1824). Gully v. First Nat] Bank, 299 U.S. 109, 112-13 (1936). 
Louisville & Nashville R.R. v. Mottley, 211 U.S. 149, 152 (1908). 
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An early interpretation of the ‘arising under” phrase was made in Cohens 
v. Virginia, when Chief Justice Marshall stated: ‘‘A case in law or equity. . . 
may truly be said to arise under the constitution or a law of the United 
States, whenever its correct decision depends on the construction of ei- 
ther.’’’°° Marshall later seemed to limit the scope of federal question juris- 
diction by writing that the case “arises under” the Constitution when ‘‘the 
title or right set up by the party may be defeated by one construction of the 
constitution or law of the United States, and sustained by the opposite 
construction.” ??7 
In Smith v. Kansas City Title & Trust Co., the Supreme Court suggested that 
the quality of the claim may be relevant to the jurisdictional issue.’°* It 
wrote: 
The general rule is that where it appears from the bill or statement 
of the plaintiff that the right to relief depends upon the construction or 
application of the Constitution or laws of the United States, and that 


such federal claim is not merely colorable, and rests upon a reasonable 
foundation, the . . . Court has jurisdiction under this provision. *° 


The Court, however, found jurisdiction without evaluating the claim. 
Those cases that have found against jurisdiction on this ground have done 
so only when, despite references to federal law in the complaint, the Court 
has concluded that on the face of the complaint an “obviously frivolous” or 
“plainly unsubstantial” federal question is alleged.'*° This low threshold is 
comparable to that used by the ICJ in the cases involving compromissory 
clauses. 





[A]n action ‘‘arises under” [a federal statute] if and only if the complaint is for a remedy 

expressly granted by the Act. . . or asserts a claim requiring construction of the Act, 
. . or, at the very least and perhaps more doubtfully, presents a case where a distinctive 

policy of the Act requires that federal principles contro! the disposition of the claim. 


T.B. Harms Co. v. Eliscu, 339 F.2d 823, 828 (2d Cir. 1964). See also Port Auth. Bondholders 
Protective Comm. v. Port of N.Y. Auth., 387 F.2d 259, 261-62 (9th Cir. 1967). 

136 19 U.S. (6 Wheat.) 264, 379 (1821). 

187 Osborn, 22 U.S. (9 Wheat.) at 822. 

The rule evolved over the next century in a series of Supreme Court decisions. In Tennessee 
v. Union & Planters’ Bank, 152 U.S. 454, 464 (1893), the Court held that “a suggestion of one | 
party, that the other will or may set up a claim under the Constitution or laws of the United 
States, does not make the suit one arising under that Constitution or those laws.” This so-called 
well-pleaded complaint rule was most clearly articulated in Louisville & Nashville R.R. v. 
Mottley, where the United States Supreme Court wrote, “ʻa suit arises under the Constitution 
and laws of the United States only when the plaintiffs statement of his own cause of action 
shows that it is based upon those laws or that Constitution.” 211 U.S. at 152. 

138 955 U.S. 180 (1921). 139 Td. at 199. 

14% Hannis Distilling Co. v. Baltimore, 216 U.S. 285, 288 (1910); Levering & G. Co. v. 
Morrin, 289 U.S. 103, 105 (1933); Port Auth. Bondholders Protective Comm. v. Port of N.Y. 
Auth., 387 F.2d at 262, 

In ancther motion, however, a defendant may move to dismiss the action on the ground that 
the plaintiff has not stated a meritorious claim for relief based on the law. Federal Rule of Civil 
Procedure No. 12(b)(6). Such a decision normally precedes trial on the merits. A loss by the 
plaintiff at this stage would not preclude a further suit if the plaintiff could establish the 
existence of another meritorious claim. 
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International Arbitration 


States negotiating international agreements include compromissory 
clauses to ensure that, if negotiations fail, disputes arising out of the agree- 
ments will be resolved by a third-party forum. The same is true of arbitral 
agreements incorporated in commercial arrangements. In both, provisions 
that stipulate the necessary procedure for third-party dispute settlement are 
often boilerplate. As with compromissory clauses, it will be asked whether 
the specific dispute is included within the arbitral agreement. When such 
questions arise under arbitral agreements, they may be resolved by the 
arbitrators or by a court of law. 

In the United States, both by statute and court decisions, a liberal ap- 
proach to the scope of arbitral agreements has been followed so as to en- 
courage arbitration and avoid wasteful litigation.'** Lf the dispute arises out 
of a contract containing an arbitral agreement, arbitration will be denied 
only when the parties’ intention to preclude arbitration of the specific ques- 
tion is well established.!** Thus, one court has written that, ‘whenever the 
scope of the arbitration clause is fairly debatable or reasonably in doubt, the 
court should decide the question of construction in favor of arbitration.” 14 


It appears, therefore, that other forums faced with jurisdictional ques- 
tions comparable to those faced by the ICJ have taken approaches similar to 
the Court’s. At the jurisdictional stage, an allegation that the claim is 
founded upon a substantive rule has been sufficient to permit the forum to 
proceed to the merits. There are some differences between the forums 
mentioned here and the International Court. Mere access to the Court 


appears to be more significant for substantive and political reasons than is 


access to other forums. In the case of United States federal courts, the 
available motion to dismiss on the ground that the plaintiff has failed to state 
a claim for relief permits the courts to test the merits of the legal allegations 
without a full hearing on the facts. A similar procedure is available in other 
common law and civil law jurisdictions. In the International Court of Jus- 
tice, such an intermediate stage is not clearly available.'** 


'41See Gulf Ins. Co. v. American Arbitration Ass’n, 311 F.Supp. 989 (E.D. Pa. 19770); Gavlick 
Constr. Co. v. H.F. Campbell Co., 389 F.Supp. 551 (W.D. Pa. 1975); University of Alaska v. 
Modern Constr., Inc., 522 P.2d 1132, 1138 (Alaska 1974). See also Moses H. Cone Memorial 
Hosp. v. Mercury Constr., 460 U.S. 1, 24-25 (1983); Ericksen, Arbuthnot, McCarthy, Kear- 
ney & Walsh, Inc. v. 100 Oak Street, 35 Cal.3d 312, 197 Cal. Rptr. 581, 673 P.2d 251 (1983); 
DOMKE ON COMMERCIAL ARBITRATION, sec. 12:02 (rev. ed.). 

1424 merican Silk M. Corp. v. Meinhard-Commercial Corp., 35 App. Div. 2d 197, 315 
N.Y.S.2d 144 (1970); Harrison F. Blades, Inc. v. Jarman Memorial Hosp. Bldg. F., 109 II. 
App. 2d 224, 229-31, 248 N.E.2d 289, 292 (1969); Bowmer v. Bowmer, 50 N.Y.2d 288, 406 
N.E.2d 760 (1980). 

143Griffin v. Semperit of America, Inc., 414 F.Supp. 1384, 1390 (S.D. Tx. 1976). 

441t might be possible, however, to develop a procedure that would permit an early determi- 
nation of the sufficiency of the legal theory. Perhaps, thought might be given to adopting an 
approach whereby the sufficiency of the legal theory could be tested independently of the 
factual proof. Still, such an approach might not avoid all of the consequences of international 
adjudication that arise from a full hearing on the merits. 
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V. CONCLUSION 


The International Court has not taken a unique approach to determining 
its jurisdiction. The Court appears to permit a litigant to obtain hearings 
both on requests for interim measures and on the merits so long as reliance 
upon a compromissory clause is not prima facie implausible. This course of 
action is a product of various cases in which the Court has grappled with the 
question of jurisdiction. A rule requiring a greater showing would intrude 
into the merits of the case, add procedural obstacles and costs to interna- 
tional litigation, and project a policy of hostility to international adjudica- 


tion that would conflict with the spirit of the United Nations Charter. While. 


nations have the right to withhold consent to adjudication, once they agree 
to compromissory clauses, it is difficult to draw a line betweén a dispute over 
the substantive scope of that consent and a dispute on the merits. The 
decision to consider the issue as one relating to the merits, once a minimal 
_ showing is made, reflects a choice that comports with the objectives of 
international adjudication. That choice encourages attention to the sub- 
stance of the dispute.'*° | 


'45Considerations other than the merits of the claim may enter into the Court’s decision to 
render a judgment on the merits. Institutional considerations are an important factor to be 
taken into account. See Charney, supra note 15, at 308-13. 


THE ANTARCTIC MINERALS 
NEGOTIATING PROCESS 


By Christopher C. Joyner* 


I. INTRODUCTION 


Since 1982, a select group of states has been engaged in a series of 
multilateral negotiations to fashion a regime governing the exploration and 
exploitation of minerals in the Antarctic region. Because of the controversy 
in the United Nations over whether Antarctica constitutes a portion of the 
“common heritage of mankind,”? these negotiations have attracted in- 
creasing publicity, but their modus operandi has been left largely unexam- 
ined. The chief purpose of this paper is to analyze the process by which this 
group of concerned states has pursued national pricrities within the deci- 
sion-making framework and context of the Antarctic minerals negotiations. 

Section II examines briefly the background to the Antarctic Treaty sys- 
tem, highlighting the primary state actors involved, their early attention to 
developments concerning minerals and the institutional components of the 
emergent regime. In section II the domestic facets of the Antarctic min- 
erals negotiating process are described, with specific reference to the prin- 
cipal national interests at stake and the way these interests are identified and 
refined into negotiating positions by United States policy makers. The 
thrust of the study is found in section IV, which appraises the international 
dimension of the Antarctic minerals negotiating process. Here the structure 


*Senior Research Fellow, Marine Policy Center, Woods Hole Oceanographic Institution; 
Associate Professor of Political Science and member of the School of International Affairs, The 
George Washington University (on leave 1986-1987). This study originated in the author’s 
participation in the Processes of International Negotiation Task Group on Environment and 
Natural Resources, sponsored by the American Academy of Arts and Sciences. The author 
wishes to thank R. Tucker Scully, Lee A. Kimball, Thomas L. Laughlin, Scott Hajost, James A. 
Barnes, Arthur Watts and Riidiger Wolfrum for their many helpful comments and suggestions 
in the preparation of this article. Responsibility for any errors of commission or omission is 
solely that of the author. Research supported by the J. N. Pew, Jr. Charitable Trust and the 
Marine Policy Center of the Woods Hole Oceanographic Institution. Woods Hole Contribu- 
tion No. 6550. 

! The notion of a “common heritage of mankind,” as applied to Antarctica, would have the 
region declared part of the global commons, i.e., those areas which purportedly belong to 
everyone and in whose benefits all people are entitled to share. Though the concept is espoused 
widely in connection with treaty making on the deep seabed and celestial bodies, especially the 
moon, its international legal foundations and acceptability are as vet unclear and little recog- 
nized in state practice. For a critique of the notion, see Remarks of Christopher C. Joyner, 79 
ASIL Proc. 62 (1985); and Joyner, Legal Implications of the Common Heritage of Mankind, 35 
INT’L & Comp. L.Q. 190 (1986). For a discussion of U.S. national interests and the common 
heritage approach, see Joyner & Theis, The United States and Antarctica: Rethinking the Interplay of 
Law and Interests, 20 CORNELL INT'L L.J. 65, 93-102 (1987). 
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of the negotiations is described and evaluated, and the nature of the nego- 
tiating process assessed. Here, also, the major divisive issues—and the posi- 
tions of the parties concerned—are analyzed. During the last year, lack of 
agreement on these key issues has slowed progress toward a minerals treaty. 
Finally, section V contains a critique of the negotiations, and section VI 
presents some conclusions about their contribution to the international law- 
making process. 


II. BACKGROUND 
The Antarctic Treaty System 


The Antarctic minerals negotiations are taking place within the frame- 
work created by the Antarctic Treaty, which was signed on December 1, 
1959, and entered into force on June 23, 1961.” In effect, the Antarctic 
Treaty set up a regional regime that demilitarizes the area, governs scien- 
tific and support activities in the Antarctic and acts as an administrative 
mechanism for addressing other issues such as tourism and the conservation 
of marine living resources. To its acknowledged great credit, this regime has 
functioned effectively and efficiently thus far in fulfilling the purposes of the 
Treaty. 

Under Article IX of the Treaty, the administrative mechanism for for- 
mulating policy for the region is the Antarctic Treaty Consultative Party 
group (ATCPs).° At first, the group consisted of the 12 original signatories 
to the Treaty: Argentina, Australia, Belgium, Chile, France, Japan, New 
Zealand, Norway, South Africa, the Soviet Union, the United Kingdom and 
the United States. Later, six additional entrants applied for and were 
granted the status of Consultative Parties upon demonstrating that they had 
conducted “‘substantial scientific activity there, such as the establishment of 
a scientific station or the dispatch of a scientific expedition.”* These more 
recent ATCPs include Poland (1977), the Federal Republic of Germany 


212 UST 794, TIAS No. 4780, 402 UNTS 71. 
3 Article IX, paragraph 1 of the Treaty, id., provides: 


Representatives of the Contracting Parties. . . meet. . . for the purpose of exchanging 
information, consulting together on matters of common interest pertaining to Antarctica, 
and formulating and considering, and recommending to their Governments, measures in 
furtherance of the principles and objectives.of the Treaty, including measures regarding: 


(a) use of Antarctica for peaceful purposes only; 

(b) facilitation of scientific research in Antarctica; 

(c) facilitation of international scientific cooperation in Antarctica; 

(d) facilitation of the exercise of the rights of inspection provided for in Article VII 
of the Treaty; 

(e) questions relating to the exercise of jurisdiction in Antarctica; 

(f) preservation and conservation of living resources in Antarctica. 


Interestingly, because of their relative unimportance and lack of prominence at that time, 
matters related to resources in general and mineral] resources in particular were not specifically 
considered in the Treaty. 

4 Id., Art. IX, para. 2. 
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(1981), Brazil (1983), India (1983), the People’s Republic of China (1985) 
and Uruguay (1985). In concert, the 18 states operate privately through 
consensus in biennial meetings to set policies for the Antarctic region. Al- 
though at least 17 other states have acceded to the Treaty—-the so-called 
Non-Consultative Parties (NCPs)—they play no formal decision-making 
role in fashioning policy.” It was the ATCP group that undertook the special 
series of negotiations to formulate a minerals regime for the region, al- 
though, beginning in 1984, the NCPs were invited to attend the sessions as 
observers. ; 

Seven of the original members of the ATCP group—Argentina, Aus- 
tralia, Chile, France, the United Kingdom, New Zealand and Norway—had 
made claims of territorial sovereignty over pie-shaped sectors of the conti- 
nent prior to the conclusion of the Treaty. Furthermore, they persist in 
these claims today, despite the fact that apparently no other state in the 


international community, including the remaining Consultative Parties, rec- . 


ognizes either the lawfulness or the validity of those assertions to title. 
Within the context of the ATCP group, these seven are often referred to as 
the claimant states, and the others as the nonclaimants.® The Antarctic 
Treaty (specifically, its Article IV) is often characterized as ‘‘freezing”’ the 
claims. 


Eariy Minerals Developments 


Mineral resources exploitation was considered as an issue informally in 
1970 at the Sixth Consultative Meeting, and was first raised formally in 
1972 at the Seventh Consultative Meeting with the adoption of Recommen- 
dation VII-6.” At the Eighth Consultative Meeting in 1975, the ATCPs 
agreed to a policy of voluntary “restraint while seeking timely agreed solu- 
tions” to questions pertaining to Antarctic mineral resources as contained in 
Recommendation VIII-14.° This policy was reaffirmed by the ATCPs in 
1977 at their Ninth Consultative Meeting. Here, too, a set of principles to 
govern future minerals negotiations, which had been agreed upon at a 
special meeting on minerals in Paris in 1976, was adopted in Recommenda- 


tion IX-1. Although not all the ATCPs concurred on the need for a regime: 


* As of mid-1987, those states that have acceded to the Antarctic Treaty but do not enjoy the 
status of Consultative Parties include the following: Bulgaria, Cuba, Czechoslovakia, Denmark, 
Finland, the German Democratic Republic, Greece, Hungary, Italy, the Netherlands, North 
Korea, Papua New Guinea, Peru, Romania, South Korea, Spain and Sweden. 

- ê For a discussion of this relationship’s effect on the Antarctic minerals negotiations, see 
generally Joyner, The Evolving Minerals Regime for. Antarctica, in THE ANTARCTIC LEGAL RE- 
GIME (C. Joyner & S. Chopra eds. 1987). | 

7 Recommendation VII-6, Seventh Antarctic Treaty Consultative Party Meeting, Welling- 
ton, New Zealand (1972), reprinted in 1 ANTARCTICA AND INTERNATIONAL LAw: A COLLEC- 
TION OF INTER-STATE AND NATIONAL DOCUMENTS 275~76 (W. Bush ed. 1982). For an 
excellent assessment of early developments leading to the present Antarctic minerals negotia- 
tions, see Colson, The Antarctic Treaty System: The Mineral Issue, 12 L. & Pory INT'L Bus. 841 
(19890). l 

8 Recommendation VIII-14, Eighth Antarctic Treaty Consultative Party Meeting, Oslo 
(1975), reprinted in Bush (ed.), supra note 7, at 328-29. 
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at that time, they did agree to urge their nationals and other states to 
“refrain from all exploration and exploitation of Antarctic mineral re- 
sources while making progress towards the timely adoption of an agreed 
regime concerning Antarctic mineral resource activities.’’ 

At the Tenth Consultative Meeting in 1979, the ATCPs decided that the 
regime should specify which minerals resource activities would be accept- 
able and provide for appropriate means to assess their environmental im- 
pact. In addition, it was agreed that “the regime should cover the ecological, 
technological, political, legal, and economic aspects of these activities, and 
that other states should be allowed to participate under certain condi- 
tions.”’!° The perception that a minerals regime was essential grew among 
the ATCPs throughout 1979 and 1980, during which time they engaged in 
informal consultations on the subject. 

At the Eleventh Consultative Meeting in 1981, the ATCPs established the 
bases for future minerals negotiations through the adoption of Recommen- 
dation XI-1.1' The recommendation set forth five core principles to be 
incorporated into the regime: 


a) the Consultative Parties should continue to play an active and 
responsible role in dealing with the question of Antarctic mineral re- 
SOUTCES; 


b) the Antarctic Treaty must be preserved in its entirety; 


c) protection of the unique Antarctic environment and of its de- 
pendent ecosystems should be a basic consideration; 


d) the Consultative Parties, in dealing with the question of mineral 
resources in Antarctica, should not prejudice the interests of all man- 
kind in Antarctica; 


e) the provisions of Article IV of the Antarctic Treaty should not be 
affected by the regime. It should ensure that the principles embodied 
in Article IV are safeguarded i in application to the area covered by the 
Antarctic Treaty." 


In line with these principles, Recommendation XJ-1 went further by stipu- 
lating: 

Any agreement that may be reached on a regime for mineral explo- 
raiion and exploitation in Antarctica elaborated by the Consultative 
Parties should be acceptable and be without prejudice to those States 
which have previously asserted rights of or claims to territorial sover- 
eignty in Antarctica as well as to those States which neither recognize 
such rights of or claims to territorial sovereignty in Antarctica nor, 
pl the provisions of the Antarctic Treaty, assert such rights or 
claims. 


? Recommendation IX-1, para. 8, Ninth Antarctic Treaty Consultative Party Meeting, Lon- 
don (1977), reprinted in Bush (ed.), supra note 7, at 343, 345. 

© Recommendation X-1, Tenth Antarctic Treaty Consultative Party Meeting, Washington, 
D.C. (1979), reprinted in Bush (ed.), supra note 7, at 365. 

H! Recommendation XI-1, Eleventh Antarctic Treaty Consultative Party Meeting, Buenos 
Aires (1981), reprinted in Bush (ed.), supra note 7, at 441-43. 

12 Fd., para. 5. '3 Id., para. 6. 
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Since the adoption of Recommendation XI-1, ten formal negotiating 
sessions have convened as Special Consultative Meetings on Antarctic Min- 
erals: in Wellington, New Zealand, in June 1982 and in January 1983; in 
Bonn in July 1983; in Washington, D.C., in January 1984; in Tokyo in May 
1984; in Rio de Janeiro in March 1985; in Paris in October 1985; in Hobart, 
Tasmania, in April 1986; in Tokyo in October 1986; and, most recently, in 
Montevideo in May 1987. This series of “nomadic” negotiations’ has 
borne fruit in the form of an evolving unofficial draft treaty that has served 
as the basis for further negotiation. More frequent informal consultations 
among heads of delegations have taken place during the last 2 years 
to concentrate on key issues. These have produced additional texts for 
negotiation. 

Named after and personally drafted by the Chairman of the negotiations, 
Ambassador Christopher Beeby of New Zealand, the so-called Beeby text 
has been revised three times.’ Though neither officially. endorsed nor 
authoritatively released, these documents betoken the direction in which 
the Treaty negotiations are heading, as well as the institutional framework 
that will come to characterize the ATCPs’ Antarctic minerals regime. 


_ Institutional Components of the Antarctic Minerals Regime 


“Beeby IV,” the most recent version of the Chairman’s draft articles for 
an Antarctic minerals convention, provides for the creation of a specific 
organization with five major institutional components. The first, the Ant- 
arctic Minerals Resources Commission, would establish regulatory measures 
and review various activities related to the regime.’° The Commission 
would have responsibility for regime-wide and Antarctic-wide decisions, in 
addition to supplying direction to and reviewing various aspects of the work 
by the regulatory committees. Second, a ‘Special Meeting of States Parties” 
would be created, which would not have decision-making power but would 
advise the Commission whether an area should be opened up for minerals 


14 The term belongs to Arthur Watts. Watts, Lessons to Be Learned from the Mineral Resources 
Negotiations, in ANTARCTIC CHALLENGE III: CONFLICTING INTERESTS, COOPERATION, ENVI- 
RONMENTAL PROTECTION, ECONOMIC DEVELOPMENT (Proceedings of an Interdisciplinary 
Symposium, July 7-12, 1987) (Rüdiger Wolfrum ed., forthcoming). 


'5 For drafts of the first two Beeby texts, see The Antarctic Minerals Regime: The Beeby Draft,. 


reprinted in GREENPEACE INTERNATIONAL, THE FUTURE OF THE ANTARCTIC: BACKGROUND 
FOR A U.N. DEBATE, App. 8 (1983); and Beeby Draft II, reprinted in GREENPEACE INTERNA- 
TIONAL, THE FUTURE OF THE ANTARCTIC: BACKGROUND FOR A SECOND U.N. DEBATE, App. 
8 (1984). Beeby III was discussed at the negotiating session in Tokyo in October 1986; see 
MR/17 REVISION H Annex to Chairman’s Informal Personal Report Antarctic Mineral 
Resources Convention: Draft Articles (September 1986) (mimeo.). Though neither yet pub- 
lished nor widely available, the most recent draft, “Beeby IV,” was the working draft for the 
negotiating session in Montevideo in May 1987. See Antarctic Mineral Resources Chairman’s 
Informal Personal Report: MR/17 REV III Annex to Chairman’s Informal Personal Report 
(April 1987) (mimeo.} [hereinafter Beeby IV Text]. References hereinafter to draft provisions 
are to the Beeby IV document. 
16 Beeby IV Text, supra note 15, Arts. 19-23. 
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activities.” The third organizational feature, individual regulatory commit- 
tees, would approve exploration and management plans for “regional 
zones” that the Commission, taking into account the views of the Special 
Meeting, identifies as areas where minerals activities could be permitted in 
accordance with the principles established in the convention.’® Although 
the precise composition of these regulatory committees has yet to be re- 
solved in the negotiations, it appears that the United States, the Soviet 
Union and the claimant state(s) in the region concerned will be assured 
representation, together with additional claimant and nonclaimant states to 
create a balance between claimants and nonclaimants. Fourth, a Scientific, 
Technical and Environmental Advisory Committee, composed of all parties 
to the new treaty, would be created to furnish advice and recommendations 
to the Commission and regulatory committees. ‘The Advisory Committee 
would be given a broad mandate to review minerals activities on environ- 
mental and technical grounds. Beeby IV does not grant it decision-making 
authority, but it could have substantial influence on the efficacy of measures 
adopted to give effect to policies governing minerals development in the 
Antarctic.’® Finally, a secretariat may be provided for, which would service 
and facilitate the work of all the other institutional components.”° 

The Beeby IV draft also contains several provisions relating to the stages 
of minerals activities in Antarctica as they progress from prospecting,”! 
through exploration and attendant application procedures,”* to the submis- 
sion of management schemes”* and development,”* and the roles of the 
institutions established at these different stages, as well as the rights and 
obligations of applicants and sponsoring states. In all, Beeby IV contains 
seven substantive chapters of 63 provisional articles, covering some 80 
pages of text. Notwithstanding controversial details and problematic 
nuances that remain as impediments to consensus, this text represents a 
significant and substantial evolutionary product. Accordingly, the re- 
mainder of this study is devoted to analyzing the 5-year negotiating process 
that shaped this document. 


HI. THE DOMESTIC DIMENSION 
The Perception of National Interests 


From the perspective of the ATCPs—and from that of the United States 
as well—certain national interests stand out in dealing with Antarctic affairs 
in general, and the minerals negotiations in particular. Without attempting 
to place any priority or rank upon them, one can identify these principal 
national interests as the maintenance of the Antarctic Treaty system and the 
demilitarized status it preserves in Antarctica, the protection of economic 


17 fd., Arts. 28 and 38(2). 18 Jd., Arts. 29-49. 
19 Id., Arts. 24-27, 20 Id., Art. 33. 
21 Jd., Arts. 35—36. 22 Id., Arts. 37-43. 


23 Id., Arts. 44-47. 24 Id., Arts. 50-51. 
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opportunities that may be afforded by minerals exploitation in the future, 
the preservation of the Antarctic environment, and the enhancement of the 
ATCPs’ international prestige and influence in both Antarctic and world 
affairs. 

Undoubtedly, it would be a blow to the national interests of the ATCPs if 
a political stalemate or ideological impediments within the minerals negotia- 
tions precipitated the collapse of the Antarctic Treaty and its family of 
agreements.”°> The ATCPs’ national interests in the region are well served 
by the Treaty’s prescription of demilitarization,”® denuclearization?’ and 
peaceful use,** as well as freedom of scientific research, information ex- 
change and cooperation,” unannounced on-site inspection®® and peaceful 
settlement of disputes.*' Clearly, these safeguards contribute to geopolitical 
and strategic stability i in the region and, in so doing, promote the preemi- 
nent national interest articulated in the Preamble to the Treaty: to ensure 
that the Antarctic region “shall not become the scene or object of interna- 
tional discord.” Thus, to the extent that the minerals negotiations contrib- 
ute to strengthening the Treaty system, they protect the national security 
interests of the states involved as well. 

Preservation of economic opportunities in the Antarctic is also a signifi- 
cant national interest of several ATCPs, especially those technologically 
advanced parties such as the United States, which is a potential miner.*? 
These states want to protect assured access to minerals on a nondiscrimina- 
tory basis for their corporate nationals. They seek a regime in which their 
commercial interests will be guaranteed security of tenure and access in the 
event that minerals exploitation ever occurs in the Antarctic. Not unexpec- 
tedly, pursuit of this interest by the more industrialized ATCP states comes 
into conflict with the national priorities of both claimant states (i.e., to 
protect what they consider to be their national sovereignty) and less-devel- 
oped ATCPs (i.e., to acquire access to new technologies and secure partici- 
pation in joint venture arrangements). 

A third, and critical, national interest running throughout the Antarctic 
minerals negotiations is the preservation and protection of the Antarctic 
ecosystem from the environmental wastage associated with minerals exploi- 
tation. The regime must be designed not only to permit minerals explora- 


25 Antarctica: Measures in Furtherance of Principles and Objectives of the Antarctic Treaty, 
adopted June 2-13, 1964, Agreed Measures for the Conservation of Antarctic Fauna and Flora, 
17 UST 991, 996, TIAS No. 6058, Convention for the Conservation of Antarctic Seals, opened 

for signature June 1, 1972, 29 UST 441, TIAS No. 8826 (entered into force Mar. 11, 1978), 
reprinted in 11 ILM 251 (1972); Convention on the Conservation of Antarctic Marine Living 
Resources, done May 20, 1980, TIAS No. 10240 (entered into force Apr. 7, 1982), reprinted in 
19 ILM 837 (1980). 


26 Antarctic Treaty, supra note 2, Art. I. 27 Id., Art. V. 
28 Fd., Art. I. 29 fd., Arts. I and III. 
30 Fd., Art. VIL. 3! Id., Art. XI. 


32 See Joyner & Theis, supra note 1, at 28--33. See generally Colson, The United States Position on 
Antarctica, 19 CORNELL INT'L L.J. 291 (1986). 
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tion and exploitation to go forward, but also to provide effective safeguards 
against any resultant pollution and to ensure the conservation of re- 
sources.” Given the fragility of the Antarctic ecosystem and the paucity of 
precise scientific knowledge about the damage that minerals exploitation 
activities might inflict on the region, the urgency of this national interest has 
been promoted and highlighted throughout the negotiations by such envi- 
ronmental organizations as Greenpeace International, the Antarctic and 
Southern Ocean Coalition, the International Institute for Environment and 
Development, the Environmental Defense Fund and the Antarctica 
Project.** 

Fourth, underpinning this nexus of national interests is the implicit desire 
of each ATCP state to enhance its international prestige and standing by 
participating in the negotiations. ‘The ATCP members are but 18 of some 
nearly two hundred states engaged in international affairs today. In effect 
the self-proclaimed stewards of the Antarctic region, they gain through 
their participation in the Antarctic minerals negotiating process a special 
political status in the eyes of the international community. (Nevertheless, 
not all other states are willing either to acknowledge that the ATCPs have 
the unilateral legal right to fashion policies for the Antarctic region in the 
name of all mankind or to accord them that right.*°) 

In sum, the ATCPs are striving to create an institutional mechanism for 
effectively managing minerals activities, promoting scientific cooperation, 
ensuring economic priorities and protecting the circumpolar environment 
—all without disturbing the geopolitical stability afforded by the Antarctic 
‘Treaty system. l 


The Domestic Decision-Making Process 


Critical to the Antarctic minerals negotiating process is the manner in 
which these interests are perceived and translated by ATCP governments 
into national policy positions. For the United States, the delegation’s nego- 
tiating position derives from a set of instructions created by an interagency 
task force, the Antarctic Policy Group (APG). The APG, which was estab- 
` lished by a directive of President Johnson in 1965, is advised by the Public 
Antarctic Advisory Committee. Within the APG, there may be internal 
debate and variant perceptions regarding both the ways and the means of 
addressing various policy questions and the most appropriate policy alter- 
natives to be pursued. To arrive at a unified policy that best promotes U.S. 
national interests, the Department of State usually initiates the process by 


33 See generally Joyner, Protection of the Antarctic Environment: Rethinking the Problems and Pros- 
pects, 19 CORNELL INT'L L.J. 259 (1986); Joyner, The Southern Ocean and Marine Pollution: 
Problems and Prospects, 17 Case W. RES. J. INT'L L. 165 (1985); and Joyner, supra note 6. 

34 See, e.g., Action Now on the French Airstrip, ECO, No. 1, Apr. 22-26, 1985, at 1 (Greenpeace 
Newsletter); Antarctic EPA Debated, ECO, No. 3, May 22-31, 1984, at 1; and Beeby II Analysis: 
The Biodegradable Convention, ECO, No. 3, Oct. 27-Nov. 12, 1986, at 1-2. 

35 See note 1 supra. 
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drafting a position paper reflecting the concurrence on the issues of the 
Office of the Legal Adviser, the Bureau of Oceans and International Envi- 
ronmental and Scientific Affairs, and the Economic Bureau. The paper is 
then circulated to the APG. The APG, from which much of the national 
delegation to the Antarctic minerals negotiations is drawn, is primarily 
composed. of representatives from governmental agencies with Antarctic 
concerns. These include, inter alia, the Departments of State, the Interior 
(i.e., the U.S. Geological Survey), Energy, Defense and Commerce (the 
National Oceanic and Atmospheric Administration), as well as the Marine 
Mammals Commission, the Environmental Protection Agency, the National 
Science Foundation, and the Arms Control and Disarmament Agency. The 
Public Antarctic Advisory Committee, which is composed of representatives 
from public international organizations, industry and the academic commu- 
nity, meets two or three times each year with the APG and various congres- 
sional staff members. After appropriate study, the task force then formu- 
lates a package of proposals that, it presumes, best embodies the national 
interests of the United States and the policies to be pursued within the 
negotiating framework. From these proposed objectives, a set of formal 
negotiating instructions is derived. These, in turn, serve as the paramount 
guide for U.S. delegates in negotiating various points in the international 
negotiations. The Antarctic delegation also includes private sector repre- 
sentatives, as well as a public interest representative from the International 
Institute for Environment and Development, an industry representative 
from the American Petroleum Institute and a private technical adviser from 
the academic community. 

Thus, the process of determining whether a particular Antarctic minerals 
policy squares with the national interest begins with the basic formulation of 
U.S. interests in APG discussions and is set down on paper to serve as a basis 
for arriving at an agreed policy. Following this initiative the interagency task 
force members engage in “‘around-the-table discussions” about policies and 
the priorities to be assigned various negotiating points. Obviously, their 
purpose is to develop a coherent, cogent policy position within the United 
States Government. 

At the international level, in calculating the emphasis and direction that 
considerations of other states’ national interest may take, delegates must 
take domestic factors into account. For example, interests and resultant 
policies will differ depending on whether a state is likely to be a producer or 
a consumer of Antarctic minerals. The acceptability of particular negotiat- 
ing points will be determined by a mix of factors involving political, legal, 
economic and environmental considerations. Each state may weigh these 
factors differently, a situation that presumably could invite or create oppor- 
tunities for trade-offs. As shown by the practice of some participants, how- 
ever, the Antarctic minerals negotiations have assumed a broader, more 
intensely politicized character. Since the outset, the negotiations have 
sought to balance the general national interests associated with a regional 
minerals regime and the maintenance of the Antarctic Treaty system with 
other, more particular ATCP priorities such as privileged rights based on 
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claims to territorial sovereignty, special participation in decision-making 
organs and guarantees of environmental integrity and security. How the 
negotiating process operates in such a difficult political milieu will be ad- 
dressed in section IV. 


IV. THE INTERNATIONAL DIMENSION 
Structure of the Negotiations 


The functional structure of the Antarctic minerals negotiations has 
evolved over time. While not as formal as the United Nations law of the sea 
negotiations of 1973-1982, the mineral discussions have been conducted on 
a more pragmatic basis. The relatively limited number of states has allowed 
the negotiations to operate very informally, which has enhanced the flexibil- 
ity of the process. There is no rigid committee structure, nor is there any 
need to resort to parliamentary procedure. For formal rules required to 
steer the direction of the negotiations, the delegates rely upon the Rules of 
Procedure of the Antarctic Treaty Consultative Meetings. There has been 
no voting on issues of either substance or procedure during the sessions. 
Significantly, no drafting committee has yet been needed, although as the 
negotiating process nears its end, one will be charged with refining the final 
text of the treaty. l 

A plenary session functions to open and close each general negotiating 
session. These plenary meetings provide an opportunity for delegations to 
make a broad statement of their national positions on various issues. To 
expedite the discussions, however, most states have refrained from doing so 
in the more recent stages of the negotiations since their views are well 
known. 

Although no substantive committees have been created as such, certain 
“committees of the whole,” called ‘‘contact groups” (or “working groups”), 
have been set up to examine specific areas of general concern. Two contact 
groups are currently active in the negotiations: the Legal Group, whose 
purpose is to consider technical legal issues such as dispute settlement, 
compliance, amendment and withdrawal, and liability; and the Exploration 
and Development Group, which is working to resolve questions related to 
the filing and approval of exploration applications and the submission of 
management schemes. A somewhat less formal group on the confidentiality 
of data and information considered timing and procedures for the public 
release of minerals-related data and information, and the protection of 
proprietary data. Two other contact groups, the Prospecting Group and the 
Environmental Group, have become dormant for the most part because the 
issues they dealt with were apparently resolved to the overall satisfaction of 
the delegations. 

Besides serving as informal forums for negotiating issues, these contact 
groups also draw up discussion papers and reports for the Chairman’s pe- 
rusal and ultimate use in revising the texts. In addition, working-group 
discussions enable the participants to get a clearer perception of the various 
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national delegations’ views, and the papers produced tend to demonstrate 
where consensus appears to be crystallizing. 


Informal Diplomacy 


Informal negotiations conducted outside the convened sessions have con- 
tributed vastly to the process of reaching agreement. While certain matters 
may be broadly clarified in general debate, informal diplomacy during the 
Antarctic minerals negotiations has assumed a salient, even vital role. Such 
“corridor diplomacy” permits and facilitates the search for practical solu- 
tions through a series of casual gatherings of the participants. Coffee breaks, 
lunches, receptions, dinners—these social occasions have provided multiple 
opportunities for informal exchanges. In fact, an institutionalized coffee 
break was purposely inserted midway through both the morning and the 
afternoon general plenary sessions to allow for such dialogue. (At times, the 
Chairman reportedly has even changed the timing of the coffee break. This 
was done not only to dissipate tensions over a particular issue, or to relieve 
the tedium of a long-winded speaker, but also to prolong a constructive 
exchange in the meeting room.) 

As practiced in the Antarctic minerals negotiations, informal diplomacy 
permits extensive private contacts among the principal parties over issues 
affecting critical national interests. Consequently, delegates are able to focus 
more directly upon problematic facets of issues and ascertain the minimum 
requisites for acceptability by other delegations. Such informal contacts 
tend to be direct and issue-specific, and are usually not clouded by either the 
political rhetoric or the ideological undercurrents that often characterize 
more formal negotiating sessions. The degree of consensus and progress 
attained thus far in the formal sessions has clearly been a direct outgrowth of 
reliance upon informal diplomacy, which may not be overly surprising since 
the bulk of the negotiations has been conducted informally outside the 
plenary sessions, and between them as well. 

The Antarctic Treaty system operates through consensus decision mak- 
ing. As a result, in the course of-the minerals negotiations, the preeminent - 
objective of attaining consensus permeates the entire process. Even so, 
practically speaking, consensus is never arrived at formally. Government 
delegates discuss issues and negotiating points, and near the close of each 
main plenary negotiating session, the chairmen of the contact groups pre- 
pare a “‘written/oral report,” which represents their understanding of the 
outcome of those discussions. While these reports reflect consensus, they 
often explicitly indicate the points on which delegations did not agree. The 
reports essentially constitute each chairman’s best guess about the situation 
at that time, as well as a summation of the work done at that session. 
Moreover, no rebuttal or critique of points raised or views expressed occurs 
at that plenary session, but rather is left for the next round of discussions. 


The Role of the Chairman 


Personal Diplomacy. Unquestionably, a critical ingredient of the Antarctic 
minerals negotiating process is the role and personality of the Chairman, 
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Ambassador Christopher Beeby of New Zealand. He engages in a continu- 
ing series of personal consultations with the heads of the national delega- 
tions. This group of senior diplomats, sometimes called the Beeby Consul- 
tation Group, is enabled by these contacts with the Chairman to home in on 
the attitudes of their governments toward various negotiating issues and to 
engage in direct efforts to secure compromise on contentious points. The 
functioning of this group also underscores the pivotal role of the Chairman 
in establishing personal rapport and mutual trust among the delegates. For 
the Antarctic minerals negotiations, as for any multilateral dialogue, good 
personal relationships have emerged as essential to building consensus. 

Consensus building in the negotiations would not be possible without the 
personal efforts of the Chairman and the respect and trust he enjoys as he 
undertakes wide-ranging private contacts and pursues personal initiatives to 
resolve or clarify nuanced differences during intersessional periods. ‘The 
pivotal nature of the Chairman’s personal role is further highlighted by the 
fact that there is no secretariat in place for either the Antarctic Treaty 
system or the proposed minerals regime. Thus, his private, informal diplo- 
macy affords him the means of contributing substantially to drafting the 
substantive provisions of the evolving Antarctic minerals convention. 

The Beeby Texts. The Beeby texts have emerged through a gradual, evolu- 
tionary process skillfully crafted and guided by the Chairman. National 
delegations come forward with thoughts and suggestions about the contents 
of the treaty, either in personal conversations with the Chairman or in draft 
discussion papers that are transmitted to him. The Chairman looks for 
unifying themes (i.e., those which foster consensus) and then attempts to 
mirror that agreement in a new text. This process has underpinned the 
production of four versions of the emergent text, Beeby I in 1983, Beeby II 
in 1984, Beeby HI in 1986, and Beeby IV in 1987.°° The stages in the 
evolution of each text generally proceed as follows: (1) a draft text 1s pro- 
duced on the basis of discussions and the airing of national views; (2) it is 
read and commented upon by national delegations and the relevant ad hoc 
contact (working) groups; (3) their views are conveyed through discussion 
papers and reports back to the Chairman; and (4) he then engages in infor- 
mal consultations and exchanges of private views in the general negotiating 
sessions and, finally, in various intersessional meetings. The result of this 
process is a new text. In the periods between the Beeby texts, especially 
1984-1986, several redrafted articles were produced that served as a basis 
for negotiation. Because these provisions were not incorporated until 1986, 
they superseded Beeby HI, which led some outside observers to believe 
mistakenly that Beeby II as a whole had been the primary document being 
considered in the negotiations. 

As a drafting process, this constant, largely informal flow of communica- 
tions between the Chairman and the national delegations may give rise to 
criticism because of the lack of a structured institutional approach. The fact 
remains, however, that the process works and, as it has unfolded, makes the 


38 See note 15 supra. 
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Chairman, in effect, an “honest broker” and crucial to the eventual prom- 
ulgation of an Antarctic minerals regime. 

The texts are intended to reflect the Chairman’s views on what he is 
hearing from the delegations; they represent the product of negotiations, 
albeit not the product of negotiated agreement. They signify the Chair- 
man’s best guess as to what language will move the negotiations forward. 
Importantly, the negotiations have been marked throughout by a disincli- 
nation to empower any one person or group to drait an official text. Basi- 
cally, each delegation accepts that, through the Chairman’s own personal 
interpretation of negotiating points, no delegation’s position will be preju- 
diced. At the same time, national delegations have virtually drafted portions 
of the texts, either by influencing the substance of contact group discussion 
papers or by communicating directly with or submitting drafts to the 
Chairman, from which he has extrapolated language verbatim. These 
papers are not submitted for the Chairman’s approval, but rather for his 
consideration. 

Critical to the drafting process of the Beeby texts has been a series of 
special intersessional ATCP meetings held in Whangaroa, New Zealand. 
These private meetings, convened at the invitation of Chairman Beeby 
three times since 1985, have each lasted for about a week and have princi- 
pally involved the heads of ATCP minerals delegations. While the states 
attending the Whangaroa meetings have varied, delegates from two states 
—~Belgium and South Africa—have never attended. 

The Whangaroa meetings have provided a common opportunity for 
ATCP delegation heads to refine issues, sort out possible answers and seek 
approaches to solving troublesome questions in the minerals negotiations. 
These sessions have furnished a smaller, more informal setting for delega- 
tion heads to float ideas with the Chairman, as well as with each other. At 
the same time, they indicate to the Chairman how much support lies where 
on various proposed provisions of the draft text. The Whangaroa sessions 
have generally accelerated the negotiating process by fostering more intense 
discussions in a less cumbersome atmosphere; in this manner, they have 
supplied more opportunities for negotiating political accommodation on 
problematic points than are permitted by the full ATCP minerals negotiat- 
ing sessions. 

The Beeby texts have neither enjoyed nor been accorded the formal 
status of negotiating instruments during the negotiating sessions. Instead, 
they are characterized as the ‘“Chairman’s offerings,” or “the personal 
views of the Chairman.” Thus, they obviously function as “the basis for 
negotiation,” without being officially acknowledged as working texts. Nev- 
ertheless, despite their lack of legal or formal status as working texts, the 
Beeby drafts have served as practical, official conference documents. 

Production of the Beeby texts stemmed from practical necessity. The 
minerals negotiations needed a principal document on which to concentrate 
the negotiators’ attention. Elaborating the series of Beeby drafts has pro- 
vided both a means of discovering elements of consensus and a diplomatic 
vehicle for moving the negotiations forward, for “testing the waters” on 
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various negotiating points without having to seek formal agreement on any 
single provision. Consequently, it may be a political fiction to insist that the 
Beeby texts have had no formal status in the negotiations, for they obviously 
exist and have undeniably served as the focal object of the negotiations 
since 1983. 


Procedures and Issues 


The concept of the “package deal’ governs the Antarctic minerals negoti- 
ations, which means that the treaty ultimately drafted will either be accepted 
as is or rejected in its totality. It is highly doubtful that reservations will be 
permitted on any substantive provisions. As a result, if a national govern- 
ment is unable to accept a particular provision, that state will have to decline 
to participate as a party. l 

The package deal approach by its very nature carries certain drawbacks. 
First, it complicates the decision-making process. By encompassing the en- 
tire bundle of provisions, it links resolution of each individual issue in the 
treaty to the negotiation of other issues. Second, the package deal approach 
is prone to generating delays. In general, little need may be felt to press on 
with the negotiations until a problematic question has been satisfactorily 
resolved. Hence, a single thorny item can discourage the will to advance the 
entire body of issues. (Actually, this obstacle has largely been offset in the 
minerals negotiations by the tendency to lay aside key troublesome issues 
and move on to others.) A third liability inherent in the package deal strat- 
egy is that it engenders trade-offs. Such attempts to gain bargaining power 
may be resorted to by states in pursuit of cherished national interests. 
Though certainly not rare, trade-off tactics may inject new substantive 
complications and procedural impediments into the negotiating process. On 
the other hand, trade-offs may provide the means to move a negotiation 
forward, if the appropriate deals can indeed be made by the relevant parties. 


- Likewise, such drawbacks may be viewed as.a necessary price for the attain- 


ment of genuine consensus on politically contentious issues. 

Issue linkage of various contentious points in the Antarctic minerals nego- 
tiations has surfaced as a practice by national delégations.®’” Acknowledged 
expliciily, linkage is a natural outgrowth of both the issues involved and the 
identities of the participating states. There is at work an internal dynamic in 
the negotiations involving a mixed cast of states, with a mixed package of 
interests. First, there is the division between the claimant and nonclaimant 
states. In laying claim to sovereign rights to portions of the continent, the 
former expect the new minerals regime to make special provision for their 
“territorial rights.” The latter, on the other hand, not recognizing the 
validity of those claims, are reluctant to grant any special rights because that 


37 For more extensive commentary, see ANTARCTICA PROJECT, ANTARCTIC BRIEFING No. 
8, STATUS OF ANTARCTIC MINERALS NEGOTIATIONS 1~—5 (1986); ANTARCTICA PROJECT, 
ANTARCTIC BRIEFING No. 13, STATUS OF ANTARCTIC MINERALS NEGOTIATIONS 3-9 
(1987); and Joyner & Lipperman, Conflicting Jurisdictions in the Southern Ocean: The Case of an 
Antarctic Minerals Regime, 27 VA. J. INT’L L. 1 (1986). 
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would tacitly acknowledge entitlement of the claimant states to a special 
place in the regime.*® There is also a schism between the more technologi- 
cally advanced, developed states and the less-developed, ATCPs. The latter 
group would like to secure privileges and special opportunities in light of 
their economic condition, but the industrialized states, which would un- 
doubtedly have to bear the brunt of the investment burden, seek to circum- 
scribe any such concessions. Finally, the negotiators have frequently en- 
gaged in article-by-article revisions, most appreciably within the framework 
of the contact group that deals with the issues concerned. Thus, the min- 
erals negotiations are attempting to sort out and precisely formulate a mix 
of provisions that will accommodate the interests of all the parties, without 
unacceptably encroaching upon those of any. 

As for the prospects of reaching agreement on a consensus draft text, 
certain key issues remain unresolved. First is the aforementioned problem 
of securing accommodation between the claimant and nonclaimant states. 
The claimants have insisted on receiving a special share of revenues, being 
allocated permanent seats on influential regulatory committees, controlling 
inspections in their respective claimed sectors and exercising veto power 
over the activities of other states’ nationals in “their” areas. Obviously, these 
policy positions are rejected by the nonclaimants. In addition, the less-devel- 
oped states, having emerged in recent years as a political force in the ATCP 
group by virtue of sheer numbers (6 out of 18), are calling for their ‘“‘spe- 
cial” involvement in all activities in the proposed regime, a demand that the 
industrialized states are willing to accommodate only up to a point.” Specifi- 
cally, the LDCs are requesting technological assistance and mandatory par- 
ticipation in joint ventures in developing Antarctic minerals, should such 
development ever come to pass. Moreover, in the selection of competing 
applications for a license once an area is opened, the LDCs want explicit 
recognition of their special position as developing countries through a sys- 
tem of preferences for joint ventures that include their participation. The 
other ATCPs prefer more specific selection criteria, including the financial 
soundness of an applicant, the extent of its technical skill and experience, 
the adequacy of proposed environmental measures and international partic- 
ipation generally.*° Two other unresolved issues concern the prospects and 
particulars of LDC membership on regulatory committees and the Soviet 
Union’s insistence on having unrestricted opportunities to participate in 
joint ventures. 

If the Antarctic mineral negotiations are to succeed, these problems for 
the most part must be tempered and the text viewed by all delegations as 
being as good as it can be made. When that juncture is reached, the text will 


38 ANTARCTIC BRIEFING NO. 8, supra note 37, at 2~4; ANTARCTIC BRIEFING NG. 13, supra 
note 37, at 3—4. 

39 The léss-developed ATCPs include Argentina, Brazil, Chile, China, India and Uruguay; 
the developed states are led by the United States, France, the United Kingdom, West Germany 
and Japan. See Joyner, supra note 6, text at notes 78-86. 

4 ANTARCTIC BRIEFING NO. 8, supra note 37, at 2-3; ANTARCTIC BRIEFING No. 13, supra 
note 37, at 5. 
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be recommended to a final drafting group, which will polish up the lan- 
guage and sort out any remaining anomalies. Thereafter, the ATCPs will 
reconvene for a formal treaty-signing ceremony. Given the reported prog- 
ress at the May 1987 session in Montevideo, this finale seems likely to occur 
in the spring of 1988. 


V. AN APPRAISAL 


The process used by the ATCPs to negotiate a minerals regime for Ant- 
arctica has both advantages and deficiencies. On the positive side, de-em- 
phasis of the formal trappings, political rhetoric and strict procedure that 
often mark more structured diplomatic negotiations has fostered a facile 
exchange of views among national delegations. While the process has 
emerged as being generally effective, it remains less rigid and less stilted 
than formal negotiations. Furthermore, destructured negotiations permit 
delegations to seek out and give advice more freely, which may hasten the 
achievement of consensus on an issue. In sum, the fluidity of the negotiating 
process increases the opportunities for substantive explanations of technical 
points. 

Yet certain drawbacks are also apparent. The flexible, unstructured na- 
ture of the process may be seen as “chaotic” and as allowing the more 
powerful delegations to dominate the Chairman’s views outside the formal 
sessions. (Even so, it bears remembering that the process does work and 
that, regardless of its degree of formality, any negotiation on matters of 
national import is likely to be disproportionately: influenced by powerful 
states.) In addition, there is the problem of changing membership of delega- 
tions. Continuity is important because it can often expedite the negotiating 
process. New delegates require training, familiarization with the issues and a 
general integration into the process, which may slow down the negotiations. 
Since the minerals negotiations began in 1982, four states—Brazil and 
India in 1983, and the People’s Republic of China and Uruguay in 1985— 
have been admitted into the ATCP group. It was inevitable that these states’ 
entry into the negotiations would delay the process in one way or another. 
At the same time, some “‘old”’ delegations have repeatedly undergone 
changes in personnel, which has compounded the problem of delays. (On 
the other hand, “‘new blood” can also contribute fresh insights and ideas, 
which conceivably might produce breakthroughs in the negotiations.) Re- 
latedly, the inflated size of some delegations may frustrate efficiency. Dele- 
gations of two would probably find it easier to make a deal than. would 
delegations of 10 or 15 each. 

Finally, some mention needs to be made of the negative consequences of 
embarking upon the Antarctic minerals negotiations at all. Their initiation 
clearly served as the political catalyst for focusing international interest in 
and attention on Antarctica. The ATCPs’ rush to conduct minerals negotia- 
tions prompted the United Nations General Assembly debate and the rise of 
the so-called Malaysia factor—i.e., the campaign to have the Antarctic re- 
gion declared part of the “common heritage of mankind’’—-which may 
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ultimately pose a threat to the entire Antarctic Treaty regime.*! Moreover, 
the negotiations have opened up and aggravated cleavages in the ATCP 
group, between claimants and nonclaimants, and between developed and 
less-developed members. Finally, the negotiations have perpetuated latent 
inconsistencies within the Antarctic Treaty system by failing to address 
certain issues that subsequently may have a direct impact upon ATCP group 
interests in general and United States interests in particular. Pollution and 
environmental depletion of the region, the collapse of fisheries in the 
Southern Ocean, the creation of a badly needed secretariat for handling 
Antarctic affairs—attention has been diverted from all these concerns in 
deference to the minerals question, which, many commentators would 
argue, is at best likely to become relevant two to three decades from now, if, 
indeed, ever. 


VI. CONCLUSION 


Although not unique among multilateral negotiations, the Antarctic min- 
erals exercise 1s special, simply because of the type of physical environment 
at issue, as well as the mix of ATCP states and their national interests. It is 
therefore difficult to predict whether or not this negotiating experience will 
contribute much to the form of international lawmaking on resources in the 
future. Still, the negotiations do offer certain procedural and operational 
contributions to the general process of international law creation through 
treaty negotiation. 

For one, the negotiators have looked to the lessons of past negotiations. 
Most notable in this respect is the ATCPs’ consensus practice, which has 
worked since 1961 and includes the drafting of the Convention on the 
Conservation of Antarctic Living Marine Resources (1980). The regime 
created under the Convention has served as a useful model for the institu- 
tional structure of the minerals regime. In addition, the Third United Na- 
tions Conference on the Law of the Sea adopted both negotiation through 
consensus and the package deal approach; it also carried the use of small 
groups and ad hoc informal consultations to new heights and focused the 
negotiations on what in effect was the Chairman’s single negotiating text. 
Finally, much has been gained from the collective experience of professional 
diplomats involved in several other bilateral and multilateral negotiations. 

A second, related constructive contribution derives from the salient role 
assumed by informal diplomacy, and negotiation. The Antarctic minerals 
process provides numerous opportunities for the delegations to put forth 
ideas along the road to attaining consensus. The negotiations have been 
marked by an informal, practical, goal-oriented approach toward reaching 
agreement. 

Third, and no less important, is the perception by ATCP members that 
the negotiations are a vehicle for enhancing regional cooperation. The 


41 See Joyner, Security Issues and the Law of the Sea: The Southern Ocean, 15 OCEAN DEV. & INT'L 
L. 171, 182-86 (1985). 
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negotiations have generally served thus far to maintain the Antarctic Treaty 
and preserve its system of appended regional arrangements. They are 
viewed by the ATCPs as moving toward the creation of institutions to 
protect the circumpolar environment in the event that mineral exploration 
and exploitation ever begin. It is hoped that a regime can be put in place in 
advance so that exploitation activities can be dealt with through a regular- 
ized institution, rather than on an ad hoc, piecemeal basis. (The contrary 
concern of environmentalists, of course, is that once a treaty-based, institu- 
tionalized regime is in place, it will be easier for mineral extraction compa- 
nies to secure financial backing for exploration ventures in the Antarctic. 
Thus, the creation of the minerals regime could stimulate the very activities 
it is to regulate and whose detrimental effects it seeks to minimize.) 

Because practical political realities affect the possibility of attaining con- 
sensus in the Antarctic minerals negotiations, individual national interests 
must be clearly defined and resolutely articulated; only in this way can the 
feasibility and broad effects of those outcomes be fairly determined. In this 
regard, United States national interests have been enhanced by the negotia- 
tions, particularly since many U.S. policy positions have been incorporated 
into the Beeby texts. 

Pressure to complete the minerals negotiations carries within it an Ant- 
arctic ‘“Catch-22” for the ATCPs. On the one hand, they are driven to 
finish the job by the increasing sentiment against the Antarctic Treaty 
system in the United Nations. The sooner the negotiations are concluded, it 
is felt, the more likely the General Assembly will be to redirect its attention 
toward more pressing political concerns. On the other hand, the rush to 
complete the negotiations may galvanize more opposition to the process and 
the minerals regime in particular, and to the Antarctic Treaty system in 
general. This opposition, in turn, could fuel support for the notion that 
Antarctica belongs to the common heritage of mankind. Though perhaps 
politically expedient and ideologically attractive, such an attitude would 
hardly be an acceptable replacement for the current regime in terms of 
administrative capability and managerial expertise. 

In the final analysis, the Antarctic minerals negotiations have made sub- 
stantive contributions to the process and content of multilateral diplomacy 
regarding regimes for commonly held resources. The available Beeby texts 
amply attest to that. Nevertheless, the success of the minerals regime will 
ultimately be measured in terms of multifactional political accommodation 
—-especially accommodation of certain competing national interests ad- 
vanced by the ATCPs, but also of the concerns of environmentalists and the 
political-economic aspirations of the international community. The willing- 
ness to strive toward reaching such accommodation stands as the overarch- 
ing challenge for the negotiators throughout the remainder of this decade, 
_ and likely will challenge those concerned with Antarctic affairs in general 
well into the next century. 


EDITORIAL COMMENT 


THE RESISTANCE IN AFGHANISTAN IS ENGAGED IN A ` 
WAR OF NATIONAL LIBERATION 


For ’tis the sport to have the enginer 
Hoist with his own petard. 


Hamiet Ill, 4 


On December 24, 1979, Soviet troops began landing at Kabul Airport 
and at other bases in Afghanistan. By December 27, some five thousand 
Soviet soldiers were estimated to be in Kabul alone. Soviet troops and tanks 
were crossing into Afghanistan. Afghan soldiers who might have resisted 
were rendered ineffective when their Soviet advisers had them turn in their 
ammunition for blanks. On December 27, Soviet spetsnaz troops attacked 
Prime Minister Amin’s palace complex, overcame loyal Afghan troops and 
killed Amin. Meanwhile, Babrak Karmal, who had been dismissed from his 
post in the Afghan Foreign Service months earlier and had withdrawn to 
Moscow, broadcast a speech from Tashkent, purporting to invite the Soviet 
Union into Afghanistan on behalf of the Afghan Government! 

Since the invasion, there have been over 100,000 Soviet troops in Af- 
ghanistan at all times, with the numbers sometimes running as high as 
115,000. The bulk of the fighting has been conducted by Soviet forces. The 
Wakhan corridor has been virtually annexed by the Soviet Union and sev- 
eral provinces are reported to be substantially depopulated and under 
virtual occupation by Soviet forces. Afghan resistance forces, popularly 
known as Mujahidin, operating from sanctuaries outside Afghanistan as well 
as within the country, continue to fight the Soviet forces and the govern- 
mental apparatus that was introduced and is supported by the USSR. 


I. 


The United Nations has repeatedly criticized the Soviet presence and 
called for withdrawal. On January 6, 1980, scarcely 10 days after the inva- 
sion, the Security Council by a vote of 13 to 2 stated: 


The Security Council, 


Gravely concerned over recent developments in Afghanistan and their 
implications for international peace and security, 


Reaffirming the right of all peoples to determine their own future 
free from outside interference, including their right to choose their 
own form of government, 


! Scholarly accounts of the Soviet invasion may be found in H. BRADSHER, AFGHANISTAN 
AND THE SOVIET UNION (1983); and J. COLLINS, ‘THE SOVIET INVASION OF AFGHANISTAN: A 
STUDY IN THE USE OF FORCE IN SOVIET FOREIGN POLICY (1986), especially at pp. 77-94. On 
U.S. anticipation of the invasion, see Z. BRZEZINSKI, POWER AND PRINCIPLE 427 (1983). 


906 


1987] EDITORIAL COMMENT 907 


1. Reaffirms anew its conviction that the preservation of sovereignty, 
territorial integrity and political independence of every State is a fun- 
damental principle of the Charter of the United Nations, any violation 
of which on any pretext whatsoever is contrary to its aims and pur- 
poses; 


2. Deeply deplores the recent armed intervention in Afghanistan, 
which is inconsistent with that principle; 


3. Affirms that the sovereignty, territorial integrity, political inde- 
pendence and non-aligned status of Afghanistan must be fully re- 
spected; 


4. Calls for the immediate and unconditional withdrawal of all for- 
eign troops from Afghanistan in order to enable its people to deter- 
mine their own form of government and choose their economic, politi- 
cal and social systems free from any outside intervention, coercion or 
constraint of any kind whatsoever. . . . 


The draft resolution failed to be adopted because of the Soviet veto. Eight 
days later, the General Assembly, meeting in emergency session and im- 
mune to veto, passed a resolution closely tracking the vetoed draft resolu- 
tion of the Security Council.* The Assembly reaffirmed ‘‘the inalienable 
right of all peoples to determine their own future and to choose their own 
form of government free from outside interference.” In its operative pro- 
vision, the resolution ‘“‘[c]all[ed] for the immediate, unconditional and total 
withdrawal of the foreign troops from Afghanistan in order to enable its 
people to determine their own form of government and choose their eco- 
nomic, political, and social systems free from outside intervention, subver- 
sion, coercion or constraint of any kind whatsoever.” This language was 
affirmed on November 20, 1980 and has been reaffirmed annually since 
that time;* it has been ignored by the Soviet Union whose military inter- 
vention continues unabated. 


II. 


The intention of the Assembly, as of the abortive initiative by the Security 
Council, has been clear and consistent: a foreign invasion has sought to 
suppress the Afghans’ right to determine their form of government and to 
choose their economic, political and social system. The implications of that 
consistent finding are far-reaching, but have not been drawn yet. Nor, 
unfortunately, has the language used by the Assembly taken full advantage 
of the international legal vocabulary that the Assembly itself has developed 
for such events. The result has been to deprive the Afghan resistance as well 
as those third states supporting it of substantial international authority, 


2 UN Doc. $/13729 (1980). 3 GA Res. ES-6/2 (Jan. 14, 1980). 

4 GA Res. 35/37 (Nov. 20, 1980); GA Res. 36/34 (Nov. 18, 1981); GA Res. 37/37 (Nov. 
29, 1982); GA Res. 38/29 (Nov. 23, 1983); GA Res. 39/13 (Nov. 15, 1984); GA Res. 40/12 
(Nov. 13, 1985); and GA Res. 41/33 (Nov. 5, 1986). 
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while, coordinately, releasing the Soviet Union and the Government in 
Kabul that it has established and maintained from international obligations 
they should bear. 

The principles upon which the Assembly has been drawing in these serial 
resolutions were stated with greatest authority in the Assembly’s Declara- 
tion on Principles of International Law concerning Friendly Relations and 
Co-operation among States in accordance with the Charter of the United 
Nations of 1970.°.The instrument was an ambitious codification of contem- 
porary international law and has been widely accepted since that time. The 
declaration provides, in parts pertinent to our discussion: 


By virtue of the principle of equal rights and self-determination of 
peoples enshrined in the Charter of the United Nations, all peoples 
have the right freely to determine, without external interference, their 
political status and to pursue their economic, social and cultural devel- 
opment, and every State has the duty to respect this right in accord- 
ance with the provisions of the Charter. 


The operational implications of this right are particularly important. They 
are explicated in the declaration four paragraphs later: 


Every State has the duty to refrain from any forcible action which 
.deprives peoples. . . of their right to self-determination and treedom 
and independence. In their actions against, and resistance to, such 
forcible action in pursuit of the exercise of their right to self-determi- 
nation, such peoples are entitled to seek and to receive support in 
accordance with the purposes and principles of the Charter. 


Peoples engaged in resisting the suppression of their right of self-determi- 
nation are fighting what has come to be known as a “war of national libera- 
tion.” Under the theory of such wars, they are international conflicts. Arti- 
cle 1{4) of Additional Protocol I to the 1949 Geneva Conventions provides: 


The situations referred to in the preceding paragraph include armed 
conflicts in which peoples are fighting against colonial domination and 
alien occupation and against racist régimes in the exercise of their right 
of self-determination, as enshrined in the Charter of the United Na- 
tions and the Declaration on Principles of International Law concern- 
ing Friendly Relations and Co-operation among States in accordance 
with the Charter of the United Nations.° 


Protocol I “supplements” the Geneva Conventions of 12 August 1949. 
Although the Soviet Union has not ratified Protocol I, it remains bound 
by all of those provisions of the Protocol which are declaratory of custom 
or reiterations of the 1949 Conventions. The Soviet Union has repeat- 
edly supported the idea of “wars of national liberation”; whatever others 
may think of the validity of the notion, the Soviet Union can hardly now re- 


5 GA Res. 2625 (Oct. 24, 1970). 

ê Diplomatic Conference on Reaffirmation and Development of International Humanitarian 
Law Applicable in Armed Conflicts, Final Act, adopted June 8, 1977, reprinted in 16 ILM 1391 
(1977) (entered into force Dec. 7, 1978). 
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sist this part of Protocol I, Article 1(4), on the ground that it is not interna- 
tional Jaw. 


HI. 


In view of these legal developments and of the explicit language of the 
serial resolutions of the General Assembly, the Afghan Mujahidin resistance 
should be viewed as. the military arm of a people engaged in a war of 
national liberation. In these circumstances, the Declaration on Principles of 
International Law concerning Friendly Relations and Co-operation among 
States establishes the following coordinate international rights and obliga- 
tions as between the parties: 


(1) the Mujahidin are entitled to fight against. the Soviet Union and 
the Soviet-supported Government in Kabul; 


(2) the Mujahidin are entitled to call upon: third states for support in 
their struggle; 


(3) third states are under an obligation to provide such help to the 
Mujahidin in their resistance; and 


(4) neither the Soviet Union nor the Soviet-supported Government _ 
in Kabul is entitled to characterize the support that third states are 
obliged to and do, in fact, render to the Mujahidin as a violation of 
international law or in any way a violation of its own rights. 


Many of these legal consequences, all of which flow directly from the facts 
of the case and contemporary international law, have not been adequately 
expressed in the General Assembly’s resolutions. It is unfortunate, for the 
failure to use the proper language has reduced the efficacy of the norms in 
question. It is to be hoped that in the coming session, the General Assembly, 
in its resolution on Afghanistan, will make proper reference to the war of 
national liberation being conducted by the Mujahidin. In addition to un- 
derlining the lawfulness of third-party support of the Mujahidin and the 
prohibition on the Soviet Union and the Government in Kabul from pro- 
testing or seeking to penalize the fulfillment of this international obligation, 
such a resolution may have the added effect of persuading states that had 
expressed reservations about the attempts to introduce the theory of “wars 
of national liberation” into the corpus of international law that the term 
need not be one-sided or used only to support totalitarian expansion. It may 
be used by the General Assembly in a responsible and evenhanded fashion, 
consistent with the basic principles of the United Nations Charter. 


W. MICHAEL REISMAN 


AGORA: THE U.S. DECISION NOT TO RATIFY 
PROTOCOL I TO THE GENEVA CONVENTIONS 
ON THE PROTECTION OF WAR VICTIMS 


This Agora consists of President Reagan’s message to the Senate 
transmitting Protocol II to the Geneva Conventions of 1949, in 
which he states the views of the U.S. Government as to why Proto- 
col I will not be submitted for senatorial advice and consent. 


The Journal would ordinarily have carried this message in its 
Contemporary Practice section. However, the decision not to ratify 
Protocol I and the reasons therefor have generated much interest 
in both U.S. and foreign legal circles. Consequently, the message is 
being published here together with a rejoinder by the Legal Ad- 
viser to the Directorate, International Committee of the Red 
Cross. Readers will thus be in a position to judge for themselves. ` 


T. M. F. 


LETTER OF TRANSMITTAL 


THE WHITE HOUSE, January 29, 1987. 
To the Senate of the United States: 


I transmit herewith, for the advice and consent of the Senate to ratifica- 
tion, Protocol I] Additional to the Geneva Conventions of 12 August 1949, ° 
concluded at Geneva on June 10, 1977. I also enclose for the information of 
the Senate the report of the Department of State on the Protocol. 

The United States has traditionally been in the forefront of efforts to 
codify and improve the international rules of humanitarian law in armed 
conflict, with the objective of giving the greatest possible protection to 
victims of such conflicts, consistent with legitimate military requirements. 
The agreement that I am transmitting today is, with certain exceptions, a 
_ positive step toward this goal. Its ratification by the United States will assist 
us in continuing to exercise leadership in the international community in 
these matters. 

The Protocol is described in detail in the attached report of the Depart- 
ment of State. Protocol II to the 1949 Geneva Conventions is essentially an 
expansion of the fundamental humanitarian provisions contained in the 
1949 Geneva Conventions with respect to non-international armed con- 
flicts, including humane treatment and basic due process for detained per- 
sons, protection of the wounded, sick and medical units, and protection of 
noncombatants from attack and deliberate starvation. If these fundamental 
rules were observed, many of the worst human tragedies of current internal 
armed conflicts could be avoided. In particular, among other things, the 
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mass murder of civilians is made illegal, even if such killings would not 
amount to genocide because they lacked racial or religious motives. Several 
Senators asked me to keep this objective in mind when adopting. the Geno- 
cide Convention. I remember my commitment to them. This Protocol 
makes clear that any deliberate killing of a noncombatant in the course of a 
non-international armed conflict is a violation of the laws of war and a crime 
against humanity, and is therefore also punishable as murder. 

While I recommend that the Senate grant advice and consent to this 
agreement, I have at the same time concluded that the United States cannot 
ratify a second agreement on the law of armed conflict negotiated during 
the same period. I am referring to Protocol I additional to the 1949 Geneva 
Conventions, which would revise the rules applicable to international armed 
conflicts. Like all other efforts associated with the International Committee 
of the Red Cross, this agreement has certain meritorious elements. But 
Protocol I is fundamentally and irreconcilably flawed. It contains provisions 
that would undermine humanitarian law and endanger civilians in war. One 
of its provisions, for example, would automatically treat as an international 
conflict any so-called “war of national liberation.” Whether such wars are 
international or non-international should turn exclusively on objective real- 
ity, not on one’s view of the moral qualities of each conflict. ‘To rest on such 
subjective distinctions based on a war’s alleged purposes would politicize 
humanitarian law and eliminate the distinction between international and 
non-international conflicts. It would give special status to ‘‘wars of national 
liberation,” an ill-defined concept expressed in vague, subjective, politicized 
terminology. Another provision would grant combatant status to irregular 
forces even if they do not satisfy the traditional requirements to distinguish 
themselves from the civilian population and otherwise comply with the laws 
of war. This would endanger civilians among whom terrorists and other 
irregulars attempt to conceal themselves. These problems are so funda- 
mental in character that they cannot be remedied through reservations, and 
I therefore have decided not to submit the Protocol to the Senate in any 
form, and I would invite an expression of the sense of the Senate that it 
shares this view. Finally, the Joint Chiefs of Staff have also concluded that a 
number of the provisions of the Protocol are militarily unacceptable. 

It is unfortunate that Protocol I must be rejected. We would have pre- 
ferred to ratify such a convention, which as I said contains certain sound 
elements. But we cannot allow other nations of the world, however numer- 
ous, to impose upon us and our allies and friends an unacceptable and 
thoroughly distasteful price for joining a convention drawn to advance the 
laws of war. In fact, we must not, and need not, give recognition and 
protection to terrorist groups as a price for progress in humanitarian law. 

The time has come for us to devise a solution for this problem, with which 
the United States is from time to time confronted. In this case, for example, 
we can reject Protocol I as a reference for humanitarian law, and at the same 


time devise an alternative reference for the positive provisions of Protocol I 


that could be of real humanitarian benefit if generally observed by parties to 
international armed conflicts. We are therefore in the process of consulting 
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with our allies to develop appropriate methods for incorporating these posi-. 
tive provisions into the rules that govern our military operations, and as 
customary international law. I will advise the Senate of the results of this 
initiative as soon as it 1s possible to do so. 

I believe that these actions are a significant step in defense of traditional 
humanitarian law and in opposition to the intense efforts of terrorist organi- 
zations and their supporters to promote the legitimacy of their aims and 
practices. The repudiation of Protocol I is one additional step, at the ideo- 
logical level so important to terrorist organizations, to deny these groups 
legitimacy as international actors. 

Therefore, I request that the Senate act promptly to give advice and 
consent to the ratification of the agreement I am transmitting today, subject 
to the understandings and reservations that are described more fully in the 
attached report. I would also invite an expression of the sense of the Senate 
that it shares the view that the United States should not ratify Protocol I, 
thereby reaffirming its support for traditional humanitarian law, and its 
opposition to the politicization of that law by groups that employ terrorist 
practices. 


RONALD REAGAN. 


AN APPEAL FOR RATIFICATION BY THE UNITED STATES 


The President of the United States sent a message to the Senate on 
January 29, 1987 asking for its consent to the ratification of Protocol II 
Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of Non-International Armed. ‘Conflicts, adopted on June 8, 
1977 by a Diplomatic Conference in Geneva.! The decision to recommend 
this treaty for ratification, subject to certain understandings and reserva- 
tions, is a welcome contribution to the development of international human- 
itarian law applicable in noninternational armed conflicts. The proposed 
declaration of understanding to the effect that Protocol II will be applied 
whenever Article 3 common to the four Geneva Conventions is applicable is 
a positive step forward that should set an example for other states. 

The message also explains why the United States should not ratify Protocol 
I Additional to the Geneva Conventions of 12 August 1949, and relating to 
the Protection of Victims of International Armed Conflicts, adopted by the 


! Letter of Transmittal from President Ronald Reagan, PROTOCOL II ADDITIONAL TO THE 
1949 GENEVA CONVENTIONS, AND RELATING TO THE PROTECTION OF VICTIMS OF NONIN- 
TERNATIONAL ARMED CONFLICTS, S. TREATY Doc. No. 2, 100th Cong., Ist Sess., at IH 
(1987), reprinted supra p. 910 [hereinafter Letter of Transmittal]. A detailed analysis of the 
provisions of the Protocol and the text of recommended understandings and reservations are 
attached. Jd. at 1. 

For the text of Protocol II, see Diplomatic Conference on the Reaffirmation and Develop- 
ment of International Humanitarian Law Applicable in Armed Conflicts, Final Act (1977), 
reprinted in S. TREATY Doc. No. 2, supra, at 7, 16 ILM 1442 (1977), INTERNATIONAL 
COMMITTEE OF THE RED Cross, PROTOCOLS ADDITIONAL TO THE GENEVA CONVENTIONS 


oF 12 AucusT 1949 (1977), and D. SCHINDLER & J. TOMAN, THE LAWS OF ARMED CON- _ 


FLICTS 619 (1981). 
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same Diplomatic Conference on June 8, 197 7.2 While recognizing that 
certain of its provisions reflect customary international law and that others 
appear to be positive new developments, the President’s letter of transmittal 
finds that Protocol I, applicable in international armed conflicts, is ‘“‘funda- 
mentally and irreconcilably flawed’’;’ in the words of the Department of ° 
State, the rejection of Protocol I should be recognized as ‘‘a repudiation of 
the collectivist apology for attacks on non-combatants.’”* 

These are strong words about a treaty of humanitarian character that 
belongs to what is also called “Red Cross law.” In this short presentation it 
will be shown that they are hardly an accurate evaluation of Protocol I, that 
Protocol I indeed resulted from the most serious effort ever undertaken to | 
strengthen the protection of noncombatants from the effects of modern 
warfare and that, contrary to the claims in the President’s letter, Protocol I 
neither recognizes terrorist groups nor legitimizes terrorist acts. Although 
Protocol I does not deal with terrorism as a distinct phenomenon, several of 
its rules make a decisive contribution to the outlawing of terrorist acts and 
thus to the fight against terrorism. 


SUBSTANCE AND HISTORY OF PROTOCOL J 


Protocol I codifies and develops rules on the protection of war victims during 
international armed conflicts.” Without modifying the text of the four 1949 
Geneva Conventions®—the universally accepted treaties on humanitarian 
law applicable in armed conflict—Protocol I updates and strengthens the 
‘law of Geneva,” i.e., the rules on the protection of the wounded, sick and 
shipwrecked, prisoners of war (POWs), civilian detainees and the civilian 
population. It does so in many ways, such as by harmonizing the protection 
of military and civilian wounded, sick and shipwrecked, military and civilian 


? For the text of Protocol I, see Diplomatic Conference on the Reaffirmation and Develop- 
ment of International Humanitarian Law Applicable in Armed Conflicts, Final Act (1977), 
reprinted in 16 ILM 1391 (1977), INTERNATIONAL COMMITTEE OF THE RED CROSS, supra note 
1, and D. SCHINDLER & J. TOMAN, supra note 1, at 551. 

3 Letter of Transmittal, supra note 1, at IH. 

4 Letter of Submittal from Secretary of State George P. Shultz, S. TREATY Doc. No. 2, supra 
note 1, at VII, X [hereinafter Letter of Submittal]. 

5 On the two 1977 Protocols in general, see M. BOTHE, K. J. PARTSCH & W. A. SOLF, NEW 
RULES FOR VICTIMS OF ARMED CONFLICTS (1982); COMMENTARY ON THE ADDITIONAL PRO- 
TOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949 (Y. Sandoz, Ch. 
Swinarski & B. Zimmermann eds., 1987) [hereinafter ICRC COMMENTARY]. For a compre- 
hensive presentation of the results of the Diplomatic Conference by the head of the U.S. 
delegation to that conference, see Aldrich, New Life for the Laws of War, 75 AJIL 764 (1981). 

® Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field (Geneva Convention No. I), Aug. 12, 1949, 6 UST 3114, TIAS No. 3362, 
75 UNTS 31; Convention for the Amelioration of the Condition of the Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea (Geneva Convention No. II), Aug. 12, 1949, 6 
UST 3217, TIAS No. 3363, 75 UNTS 85; Convention Relative to the Treatment of Prisoners 
of War (Geneva Convention No. HI), Aug. 12, 1949, 6 UST 3316, TIAS No. 3364, 75 UNTS 
135; Convention Relative to the Protection of Civilian Persons in Time of War (Geneva 
Convention No. IV), Aug. 12, 1949, 6 UST 3516, TIAS No. 3365, 75 UNTS 287. 
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medical personnel, and military and civilian medical units (hospitals, etc.);” 
extending protection to medical aircraft;° obliging the parties to a conflict to 
cooperate in the search for missing persons and to respect the remains of the 
deceased;’ imposing stronger rules on relief operations on behalf of the 
civilian population;’® and extending minimal fundamental guarantees to all 
persons affected by an armed conflict (humane treatment, judicial safe- 
guards, etc.)." 

Protocol I also reaffirms and considerably develops existing rules of cus- 
tomary law governing the conduct of hostilities and protecting the civilian 
population against their effects (the so-called law of The Hague).'* Protocol 
I thus codifies the basic principle of international humanitarian law, that the 
right of parties to a conflict to choose the methods and means of warfare is not 
unlimited,” and it elaborates that principle. The treaty also reaffirms an- 
other, equally fundamental rule: the principle of distinction. That principle 
provides that in their military operations, combatants must alwavs distin- 
guish between the civilian population and enemy combatants.'* Civilians 
must be spared. A major part of Protocol I is devoted to transforming this 
principle into operational provisions.'” 

Protocol I was neither a momentary Inspiration nor the sudden product 
of political pressure by one or another political alliance. Indeed, its draft- 


7 Protocol I, supra note 2, Arts. 8-20. 8 Id., Arts. 24-31. 
9 Id., Arts. 32-34. 10 Fd., Arts. 68-71. 
1 Fd., Art. 75. 


!2 Hague Convention (No. IV) Respecting the Laws and Customs of War-on Land, and 
annexed Regulations Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 
Stat. 2277, TS No. 539, reprinted in D. SCHINDLER & J. TOMAN, supra note 1, at 69. 

. 13 Protocol I, supra note 2, Art. 35(1). 

'4 Id., Art. 48: “In order to ensure respect for and protection of the civilian population and 
civilian objects, the Parties to the conflict shall at all times distinguish between civilian objects 
and military objectives and accordingly shall direct their operations only against military ob- 
jectives.”” 

15 See, e.g., the prohibition of indiscriminate attacks, id., Art. 51(4) and (5): 


4. Indiscriminate attacks are prohibited. Indiscriminate attacks are: 


(a) those which are not directed at a specific military objective; 

(b) those which employ a method or means of combat which cannot be directed at a 
specific military objective; or 

(c) those which employ a method or means of combat the effects of which cannot be 
limited as required by this Protocol; 


and, consequently, in each such case, are of a nature to strike military objectives and 
civilians or civilian objects without distinction. 


5. Among others, the following types of attacks are to be considered as indiscriminate: 


(a) an attack by bombardment by any method or means which treats as a single military 
objective a number of clearly separated and distinct military objectives located in a city, 
town, village or other area containing a similar concentration of civilians or civilian 
objects; and 

(b) an attack which may be expected to cause incidental loss of civilian life, injury to 
civilians, damage to civilian objects, or a combination thereof, which would be excessive in 
relation to the concrete and direct military advantage anticipated. 


16 See, on its history, ICRC COMMENTARY, supra note 5, General Introduction, at XXIX- 
XXXV. 
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ing history goes as far back as the 1950s, when the International Committee 
of the Red Cross (ICRC)—still feeling the impact of the Second World 
War and the immeasurable suffering of the civilian population—submitted 
to the attention of governments a set of rules designed to strengthen pro- 
tection of the civilian population in wartime. However, no action was taken 
then. It took the wars of the sixties (in Vietnam, Nigeria, the Middle East 
and elsewhere) and decolonization to make governments and armed forces 
aware of the need to update the law of armed conflict. 

After extensive preparatory work by the ICRC, including numerous con- 

 Sultations with military and legal experts from governments throughout the 

world, the Swiss Government convened the Diplomatic Conference on the 
Reaffirmation and Development of International Humanitarian Law Appli- 
cable in Armed Conflicts.’ That conference was a truly global gathering: 
more than a hundred governments, representing every continent and every 
political persuasion, sent delegations to Geneva, which ensured that all views 
were taken into account. As this was the first time that nations from the 
Third World had the opportunity to participate in a conference on the 
codification of humanitarian law, it was quite natural and legitimate that 
they voiced their special concerns—as, indeed, did all participants. Several 
“liberation movements,” together with other observers, were also invited to 
follow the work of the conference but had no voting rights.'® 

The first session was confronted with the Third World’s request that 
“wars of national liberation” be qualified under certain conditions as inter- 
national armed conflicts and no longer as internal conflicts. After a lengthy 
and sometimes emotionally charged debate, this proposal was adopted in 
committee by a majority vote.’® Thereafter, the way was clear for the nego- 
tiation of new humanitarian law, a very delicate task accomplished by quali- 
fied legal and military experts with the assistance of diplomats. To the great 
regret of many, the Third World was not as well represented in that second 
(and much longer) part of the conference as it should have been, mainly 
because of a lack of experts in the field. A glance at the attendance lists 
would thus refute the argument that Protocol I as a whole is the product of 
any “automatic majority.” The conference adopted the two Protocols with- 
out a vote (by consensus).?° 

As of June 30, 1987, 68 states were parties to Protocol I (among them 
several NATO countries and other members of the ‘Western Group,” but 
not the Soviet Union and its European allies), while 62 were parties to 
Protocol II.?! 


17 DIPLOMATIC CONFERENCE ON THE REAFFIRMATION AND DEVELOPMENT OF INTERNA- 
TIONAL HUMANITARIAN LAW APPLICABLE IN ARMED CONFLICTS, OFFICIAL RECORDS 
(1974-1977) [hereinafter OrriciAL RecorpDs]. The conference was not convened by the 
United Nations, whose International Law Commission in 1949 did not include the develop- 
ment of international humanitarian law in its program, but by Switzerland, the depositary of 
the 1949 Geneva Conventions. 

18 Rules of Procedure, Rule 58, 2 OFFICIAL RECORDS at 1. 

19 8 id. at 102. 

20 7 id. at 194 and 205. 

?l INTERNATIONAL REV. OF THE RED Cross, May-June 1987, at 344. The Netherlands 
ratified the Protocols on June 26, 1987. 
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The delegation of the United States played an outstanding role through- 
out the Diplomatic Conference. The presence of that most respected legal 
authority, Richard R. Baxter, subsequently a judge of the International 
Court of Justice (to name but one member of the delegation), was proof of 
the seriousness with which the U.S. Government took up the task. The 
United States joined all other participating governments in adopting the 
two Protocols by consensus. On December 12, 1978, the United States 
signed both Protocols.” As the U.S. Government is not known for taking 
hasty decisions on signature and ratification of important multilateral 
agreements, Washington’s decision to sign the two Protocols, especially 
Protocol I, is of great significance. It reflected the U.S. delegation’s positive 
assessment of the Diplomatic Conference.” 


THE NEW RULE ON STRUGGLES FOR SELF-DETERMINATION 


The first of the two reasons given for rejecting Protocol I in the Presi- 
dent’s message is that the new rule on struggles for self-determination “‘ele- 
vates the international legal status of self-described ‘national liberation’ 
groups that make a practice of terrorism.’’** This is not so. Article 1(4) of 
the Protocol lays down that international armed conflicts shall include 


armed conflicts in which peoples are fighting against colonial domina- 
tion and alien occupation and against racist régimes in the exercise of 
their right of self-determination, as enshrined in the Charter of the 
United Nations and the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States in ac- 
cordance with the Charter of the United Nations. 


With this rule, Protocol I does not break major new ground; it has merely 
transferred into humanitarian law a concept that has been part of interna- 
tional law for some time. The principle of self-determination of peoples is of 
course enshrined in the Charter of the United Nations.” The concept has 
been developed by the Declaration on the Granting of Independence to 
Colonial Countries and Peoples,”® the two 1966 Human Rights Covenants?’ 
and the Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the Charter of 
the United Nations.” According to prevailing views, only peoples that have 


7? Notification, par le Département politique fédéral suisse aux Gouvernements des Etats 
parties aux Conventions de Genève du 12 août 1949 pour la protection des victimes de la 
guerre (Dec. 20, 1978). 

8 See the portion of its conclusions reprinted in Contemporary Practice of the United States, 
72 AJIL 405 (1978). 

*4 Letter of Submittal, supra note 4, at IX. 

25 UNITED NATIONS CHARTER arts. 1(2) and 55. 

6 GA Res. 1514 (Dec. 14, 1960), 15 UN GAOR Supp. (No. 16) at 66, UN Doc. A/4684 
(1960). 

?7 International Covenant on Economic, Social and Cultural Rights, Art. 1(1), 992 UNTS 3; 
and International Covenant on Civil and Political Rights, Art. 1(1), 999 UNTS 171. 

28 GA Res. 2625 (Oct. 24, 1970), 25 UN GAOR Supp. (No. 28) at 121, UN Doc. A/8028 
(1970). 
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not yet exercised their right to self-determination may qualify.” It is there- 
fore difficult to understand why “any radical group” may now invoke the 
new rule of Protocol 1.” In any event, Protocol I deals only with specific types 
of armed conflict and not with the legal status of particular groups. The 
Friendly Relations Declaration furthermore makes clear that the territorial 
integrity of existing states shall not be impaired, which means that a seces- 
sionist movement cannot expect its struggle against the central government 
to be recognized as a war of national liberation.*’ Neither minorities dissatis- 
hed with the majority nor political opponents of the government may there- 
fore rely on the right of self-determination to voice their grievances. This 
limited concept of self-determination is unlikely to be broadened to any 
significant degree, since no government has any interest in undermining the 
territorial integrity of the state or, implicitly, its own position. The scope of 
application of the new rule is consequently very limited and it will probably 
remain so. 

Protocol I further stipulates that, in order to benefit from the Protocol in 
the circumstances of a war of national liberation, the authority representing 
a people engaged in such an armed conflict may declare to the depositary 
(the Swiss Government) that it undertakes to apply the Conventions and the 
Protocol.” The legal effect of such a declaration,** assuming that the usual 
criteria for qualification of the situation as an armed conflict are fulfilled,** 
is that the government and the liberation movement become parties to an 
international armed conflict and both assume the same rights and obligations 
under ihe Geneva Conventions and Protocol I. Thus, both sides must spare the 
lives of the wounded, care for prisoners and refrain from attacking civilians, 
and both sides must likewise respect all the other rules of humanitarian law. 
Article 96(3) of Protocol I makes this absolutely clear, while preambular 
paragraph 5 of the same Protocol provides that the rules must be applied 
“without any adverse distinction based on the nature or origin of the armed 
conflict or on the causes espoused by or attributed to the Parties to a 
conflict.” It is equally important to state the effect that application, through 
Article 1(4), of humanitarian law to wars of national liberation does not 
have: it does not recognize or grant legitimacy to any armed conflict or to 
any group or its claims.” Humanitarian law never legitimizes any recourse to 
force. The Diplomatic Conference managed to separate the issues governed 


29 Id., section entitled “The principle of equal rights and self-determination of peoples.” See 
also Gros Espiell, The Right to Self-Determination: Implementation of United Nations Resolu- 
tions, UN Doc. E/CN.4/Sub.2/405/Rev.1, para. 60, at 10 (1980). 

30 Sofaer, Terrorism and the Law, 94 FOREIGN AFF. 901, 913 (1986). Mr. Sofaer is the present 
Legal Adviser of the Department of State. 

31 See note 29 supra. 32 Protocol I, supra note 2, Art. 96(3). 

33 For a thorough discussion, see ICRC COMMENTARY, supra note 5, Commentary to Article 
1, paras. 95-118, at 50-56; and M. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 5, 
Commentary to Article 1, paras. 2.13~2.23, at 45-52. 

34 Article 2 common to the four Geneva Conventions, supra note 6. 

35 See also Article 4 of Protocol 1, which states that “application of the Convention and of this 
Protocol. . . shall not affect the legal status of the Parties to the conflict.” 





918. THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 81 


by jus in bello ai those that fall under jus ad bellum. With many others, the 
United States delegation made great efforts to arrive at this result. 

Finally, is it necessary to recall that the new law becomes applicable to a 
state potentially involved in such a conflict only after ratification of Protocol 
I by that state? At the moment, no such state is party to Protocol I.°° 


GUERRILLAS AND TERRORISTS 


The President’s letter of transmittal states further that “[a|nother provi- 
sion would grant combatant status to irregular forces even if they do not 
satisfy the traditional requirements to distinguish themselves from the civil- 
ian population and otherwise comply with the laws of war.”?” In the same 
context, the Department of State report says: “As the essence of terrorist 
criminality is the obliteration of the distinction between combatants and 
non-combatants, it would be hard to square ratification of this Protocol with 
the United States’ announced policy of combatting terrorism.’*® A former 
Deputy Assistant Secretary of Defense observes in this regard that the Dip- 
lomatic Conference ‘‘lays waste the legal and moral achievements of ages.””°* 

What happened in Geneva to evoke such harsh judgments? Does the new 
law permit terrorist acts or even confer legitimacy on terrorists? Of course 
not. The implications of these accusations, however, are such that a thor- 
ough look at the new regime on the rights and duties of combatants 1s 
necessary.*° 

The Diplomatic Conference had to negotiate a solution to an age-old 
challenge to the law of war: guerrilla warfare. The issue, in short, is the 
following: there are times in armed conflicts when one side, the weaker side, 
comes to the conclusion that unless it accepts defeat, it cannot abide by the 
classic requirements that combatants must fulfill under current law, in par- 
ticular the requirement to wear a uniform.*' It was contended that such 


36 Solf concludes the discussion of Article 1(4) with the following remark: ‘‘[I]t follows that 
the self-determination provision in Article 1(4) is largely symbolic and is not at all likely to 
present any practical problems in operations except that it automatically excludes Israel and 
South Africa from becoming parties to the Protocol.” Solf, A Response to Douglas J. Feith’s Law 
in the Service of Terror-—~-The Strange Case of the Additional Protocol, 20 AKRON L. REv. 261, 
285 (1986). 

37 Letter of Transmittal, supra note 1, at IV. 

38 Letter of Submittal, supra note 4, at IX. 

59 Feith, Law in the Service of Terror—The Strange Case of the Additional Protocol, NATIONAL 
INTEREST, No. 1, Fall 1985, at 36, 47. See the reply to this article by Solf, supra note 36. 


Waldemar A. Solf was Chief of the International Affairs Division, Office of the Judge Advocate ° 


General, U.S. Army, and a member of the U.S. delegation to the Diplomatic Conference that 
produced the two 1977 Protocols. 

3 See, in particular, Solf, supra note 36; Aldrich, supra note 5; and Aldrich, Progressive 
Development of the Laws of War: A Reply to Criticisms of the 1977 Geneva Protocol I, 26 Va. J. INT'L 
L. 693 (1986). See also. Gasser, Prohibition of Terrorist Acts in International Humanitarian Law, 
INTERNATIONAL REV. OF THE RED Cross, July-August 1986, at 200-12. 

41 Article 4A(2)(b) of Geneva Convention No. III, supra note 6, mentions a “fixed distinctive 
sign recognizable at a distance.” 
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situations arise mainly during occupations by foreign armed forces or in 
wars of national liberation. History provides many examples in which guer- 
rilla warfare was the only way for a people to survive and to save its honor. 
On the other hand, the ability to distinguish between combatants and non- 
combatants is crucial to the proper functioning of the law of war. The 
principle of distinction requires that those who may be attacked (because 
they themselves are exercising the right to attack) must distinguish them- 
selves from those who may not be attacked. Only thus does it become 
possible, in practical terms, to spare the civilian population from the effects 
of hostilities. 

At the outset, we should recall that Protocol I is applicable only to interna- 
tional armed conflicts (and, for parties to Protocol I, to wars of national libera- 
tion within the meaning of Article 1(4)). It has nothing to say about nonin- 
ternational armed conflicts (civil wars), any situation short of war, internal 
strife cr any other manifestation of violence. ‘Terrorism, however, is much 
more rife in situations other than international armed conflicts. 

“Armed forces” in the sense of Protocol I must belong to a party to an 
international armed conflict;* that is, they have to be under the control of 
such a party. Groups that do not meet that requirement may not claim a 
privileged position under international law. All members of armed forces 
(other than medical personnel and chaplains) are combatants; “that is to say, 
they have the right to participate directly in hostilities.”** A person not 
belonging to such armed forces who commits an act of violence in the course 
of an armed conflict, e.g., an act of terrorism, never enjoys the privilege of 
combatant status. He must be prosecuted and punished according to na- 
tional law, provided that certain judicial guarantees are respected. Under 
the new law, armed forces of a liberation movement would have to conform 
to the same criteria as any other forces. In particular, they “shall be subject 
to an internal disciplinary system which, inter alia, shall enforce compliance 
with the rules of international law applicable in armed conflict.”** An es- 
sential characteristic of armed forces is that they are required to comply 
with the laws of war. Therefore, if a liberation movement should reject, as 
a matter of policy, humanitarian law as a whole, those “armed forces” would 
lose their status under Article 43, and members of the group would no 
longer have the privilege of combatant status. That does not mean, how- 
ever, that any violation of the law of war committed by individual combat- 
ants would have the effect of divesting armed forces of their status as such. 
Violations by individuals are to be dealt with according to the rules on 
individual penal responsibility of all members of armed forces. 

Returning to the rights and duties of the individual combatant, we must 
quote the first sentence of Article 44(3): “In order to promote the protec- 


42 Protocol I, supra note 2, Art. 43(1). 43 Id., Art. 43(2). 

44 Id., Art. 43(1). 

* ICRC COMMENTARY, supra note 5, Commentary to Article 43, para. 1675, at 513. Fora 
slightly differing view, see M. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 5, Commentary 
[by Solf] to Article 43, para. 2.3.2, at 238. 
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tion of the civilian population from the effects of hostilities, combatants are 
obliged to distinguish themselves from the civilian population while they are 
engaged in an attack or in a military operation preparatory to an attack.” 
That is the rule. It is one of the achievements of the Geneva Conference to 
have codified and reaffirmed that fundamental principle of the law of 
armed conflict. Any interpretation of the rules on the duties of combatants 
has to be compatible with that basic obligation. 
Article 44(3) goes on to say: 


Recognizing, however, that there are situations in armed conflicts 
where, owing to the nature of the hostilities, an armed combatant 

‘ cannot so distinguish himself, he shall retain his status as a combatant, 
provided that, in such situations, he carries his arms openly: 


(a) during each military engagement, and 

(b) during such time as he is visible to the adversary while he is 
engaged in a military deployment preceding the launching of an attack 
in which he is to participate. 


In other words, the new law recognizes that there are exceptional situations 
in which combatants may dispense with the necessity of identifying them- 
selves: under certain conditions they may “‘go underground” or hide in the 
civilian population, as guerrilleros have done since time immemorial. But 
they may not fight in civilian disguise! Indeed, in these exceptional circum- 
stances combatanis must carry their arms openly and thus distinguish them- 
selves from the civilian population at the very least during the actual military 
engagement and in the preceding phase of deployment. 

There are two crucial notions in Article 44(3) that require some com- 
ment. First, what is to be understood by “‘situations in armed conflicts 
where, owing to the nature of the hostilities, an armed combatant cannot 
so distinguish himself’’? The legislative history leaves no doubt about the 
intentions of the lawmakers, and its interpretation does not seem to be 
controversial: such exceptional circumstances, which allow combatants to 
invoke the new rule, can arise only in occupied territory and in a war of national 
liberation.*® The meaning of the second crucial notion, “military deployment 
preceding the launching of an attack,” is less evident.*” The United States 
and the United Kingdom, on signing Protocol I, declared that the phrase 
means ‘‘any movement towards a place from which an attack is to be 
launched.”’** That interpretation reflects the views of many delegations, not 
only those of the Western Group.* Belgium, Italy, the Netherlands and the 
Republic of Korea, on ratification, have made declarations of understand- 


46 ICRC COMMENTARY, supra note 5, Commentary to Article 44, para. 1698, at 529 (with 
reference to the rapporteur’s report and to opinions expressed by the delegations during the 
Diplomatic Conference). 

47 Id., Commentary to Article 44, paras. 1709-14, at 534-36. 

48 Notification, supra note 22. 

49M. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 5, Commentary to Article 44, para. 
2.7.2.2, at 254. 
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ing to that effect.°” Nobody can reasonably claim that such an interpretation 
may further terrorism. The President’s letter of transmittal and the State 
Department’s report give the odd impression that the American Govern- 
ment has relinquished this sensible interpretation of the rule and instead 
now understands it to mean that a combatant must distinguish himself only 
in the last moment before the shot is fired.* It is not helpful for the future 
of humanitarian law for the United States Government to be on record as 
adhering to such an interpretation of an extremely important and delicate - 
rule of Protocol I. A treaty should be understood ‘‘in good faith in accord- 
ance with the ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its object and purpose.’’®* The purpose of 
the rules on combatant status is to make the distinction between combatants 
and civilians possible ‘‘[i]n order to promote the protection of the civilian 
population.” The “worst case” approach is not an appropriate way to 
understand an international agreement as delicate as a humanitarian law 
treaty. . 

A combatant who does not comply with the requirements of distinction 
forfeits his right to be considered a combatant and, consequently, a prisoner 
of war if captured.°* He must, however, be given treatment equivalent to 
that accorded to POWs and he shall enjoy the same procedural safeguards 
in case of criminal prosecution." That is hardly an unacceptable burden for 
a civilized nation. Having forfeited his (privileged) status of combatant, he 
may indeed be tried (and punished), not only for possible violations of the 
law of war, but also (in the case of a war of national liberation) for having 
taken up arms against his own government. The situation of those members 
of armed forces who do not respect the minimum requirement of bearing 
arms openly in combat is therefore hardly enviable, even under Protocol I. 

The new law on the status of combatants bears all the signs of a compro- 
mise. And indeed it was: the final text was negotiated by the American and 
Vietnamese delegations, both of whom knew what they were talking about, 
the experience of the Vietnam War still being fresh in their minds. During 
the war in Vietnam, members of Vietcong guerrilla units who were cap- 
tured while actually engaged in combat (“carrying arms openly”) were 
treated by the U.S. Military Assistance Command as prisoners of war (but not 
granted formal POW status), whereas a Vietcong who had committed an act 
of terrorism did not receive that treatment." In a nutshell, that practice is 


50 See ICRC, Reservations, Declarations and Communications Made at the Time of or in 
Reference to Ratification or Accession (as of June 1987) (internal note, 1987). 

5! This was the view expressed by the representative of the PLO, 6 OFFICIAL RECORDS, 
supra note 17, at 148. 

52 Vienna Convention on the Law of Treaties, Art. 31(1), UNTS Regis. No. 18,232, UN 
Doc. A/CONF.39/27 (1969), reprinted in 63 AJIL 875 (1969). 

53 Protocol I, supra note 2, Art. 44(3), Ist sentence. 

54 Id., Art. 44(4). 55 Td. 

56 Solf, supra note 36, at 273. See United States Military Assistance Command, Vietnam, 
Criteria for Classification and Disposition of Detainees, Ann. A of Directive No. 381-46 (Dec. 
27, 1967), reprinted in 62 AJIL 766 (1968). 
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identical with what is required by Protocol 1, and the new rules thus go no 
further than American practice in Vietnam. Officers who served in Vietnam 
(from the United States and allied nations) have told ihe present writer that, 
according to their experience, the system adopted by Article 44(3) should 
work in practice. 

Having shown that the new rules neither “produce” nor “recognize” 
terrorists, we now ask how the law deals with terrorist acts committed by a 
member of an armed force (whether of a state or of a liberation movement). 
If such a combatant kills, injures or captures anybody while in civilian 
disguise, he is guilty of perfidy, the “feigning of civilian, non-combatant 
status” being an example of a prohibited, perfidious act.*’ In addition, any 
conceivable act of terrorism is specifically prohibited by the Geneva Con- 
ventions and Protocol J.** In particular, Article 51(2) of Protocol I deserves 
to be quoted in full: “The civilian population as such, as well as individual 
civilians, shall not be the object of attack. Acts or threats of violence the 
primary purpose of which is to spread terror among the civilian population 
are prohibited.” 

If an attack on civilians is committed deliberately and causes death or 
serious injury, then it is a grave breach of the Protocol—in other words, a 
war crime.°? Persons suspected of war crimes must be prosecuted (or extra- 
dited to another jurisdiction) by a party to an armec conflict or by any other 
party to the Geneva Conventions.®° The value of such an obligation either to 
prosecute or to extradite to another Jurisdiction that hes expressed its readiness 
to prosecute cannot be overestimated. 

That provision, and the many others that prohibit various forms of terror- 
ism such as murder, torture, the taking of hostages, summary executions 
and inhumane treatment, make the Geneva Conventions and Protocol I the 
most comprehensive antiterrorist treaty system we know. Protocol I has 
contributed decisively to outlawing terrorism in international armed con- 
flicts (including wars of national liberation). The slight widening of the 
concept of combatant does not alter this, as combatants never have a right to 
a free choice of means. The new rules do, however, bring fighters of libera- 
tion movements (insofar as they qualify under Articles 1(4) and 96(3)) into 
“the system,” where they find themselves subject to a strict legal regime. To 
benefit from Protocol I, a liberation movement will therefore have to pay a 
“price”: by depositing a declaration under Article 36(3), it will undertake to 
respect the rules of humanitarian law, all the rules. Thus, the special provi- 
sions on wars of national liberation are an inducement for those movements 
to submit to the accepted humanitarian standards, for the benefit of the 
civilian population. They do not weaken humanitarian law. 

Was it for these reasons that, in 1979, Ambassador Quainton, at that time 
Director of the State Department’s Office for Ccmbatting Terrorism, de- 


57 Protocol I, supra note 2, Art. 37. 58 Gasser, sudra note 40, at 203-07. 
59 Protocol I, supra note 2, Art. 85(3){a). 
6° Geneva Convention No. IV, supra note 6, Art. 49(2), and Protocol I, supra note 2, Art. 85. 
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clared Article 1(4) of Protocol I to be a positive development of the interna- 
tional rules against terrorism?! Was it also for these reasons that the United 
States so rapidly ratified the 1979 Convention Against the Taking of Hos- 
tages, whose Article 12, on wars of national liberation, embodies the same 
concept and the same terminology as Protocol I?® 


MILITARY ARGUMENTS AGAINST RATIFICATION OF PROTOCOL I 


It is only with the greatest restraint and caution that a foreign lawyer may 
discuss the military considerations that might be advanced in the debate on 
ratification of Protocol I by the United States. 

In one short sentence (out of two printed pages), the President’s letter of 
transmittal mentions that “the Joint Chiefs of Staff have also concluded that 
a number of the provisions of the Protocol are militarily unacceptable.” In 
a slightly more detailed paragraph, the State Department’s report gives 
some clues to what might be meant. It is nevertheless striking that the 
President’s message emphasizes the terrorist argument at great length while 
devoting much less attention to the military objections. Yet Protocol I deals 
with the laws of war and only indirectly with terrorism. 

To place objections based on security considerations into context, it 
should be recalled that military experts participated in the negotiation of 
Protocol I from the very beginning up to its adoption, that representatives 
of the United States Armed Forces figured prominently in the American 
delegation and that, 6 months after the end of the Diplomatic Conference, 
the United States signed Protocol I. In view of these facts, it is fair to say that 
military considerations were taken seriously by the conference. They stood 
at the very center of its deliberations, as indeed they had to; humanitarian 
law has always been the outcome of a difficult balancing act between mili- 
tary exigencies and humanitarian imperatives. 

The reasons that induced the Joint Chiefs of Staff ultimately to reject 
Protocol I are not specified in the President’s message, and their final report 
on Protocol I is classified. Some of the objections, however, are on record 
and it seems that the difficulties could have been dealt with by reservations or 
declarations of understanding. Part of the new law, incidentally, is already 
embodied in FM 27-10, the U.S. Army’s Field Manual of 1956 (as amended 
in 1976). 

Yet the sole specific objection raised in the State Department’s report is 
difficult to accept: that Protocol I is “too ambiguous and too complicated to 
use as a practical guide for military operations.”® True, many rules became 
rather complex in their journey from the first ICRC draft to the final text, 
the main reason being the complexity of the issues.. Nevertheless, it is curi- 


6l Contemporary Practice of the United States, 74 AJIL 420 (1980). 

6? International Convention Against the Taking of Hostages, Dec. 17, 1979, reprinted in 18 
ILM 1456 (1979) (ratified by the United States on Dec. 7, 1984). See Solf, supra note 36, at 285 
n.86. 

3 Letter of Transmittal, supra note 1, at IV. 

64 Letter of Submittal, supra note 4, at IX. 65 fd, 
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ous to learn that an international treaty as such should be evaluated for use 
as an operational guide, surely the first occurrence of the kind in legal 
history. Like any other international agreement, Protocol I has to be incor- 
porated into national law, i.e., into statutes, instructions, manuals, codes, 
teaching materials, as the case may be. There is no reason to doubt that a 
competent legal staff would be able to draft adequate texts that could then 
serve as practical guides for military operations. 


FINAL REMARKS 


The adoption by consensus of Protocol I is the most recent step in the 
long history of the development of rules designed to alleviate suffering in 
war. The Protocol significantly modernizes the rules on the conduct of 
hostilities in international armed conflicts, with the aim of providing greater 
protection for civilians without neglecting military considerations. In this 
regard, Protocol I is a worthy successor to the Lieber Code, that -highly 
important American contribution to the development of humanitar- 
ian rules. 

The conclusion in the President’s letter of transmittal that Protocol I is 
“fundamentally and irreconcilably flawed’’® is probably not meant as a 
legal argument, because one simply cannot imagine how a (largely inopera- 
tive) rule on wars of national liberation could adversely affect, say, the duty 
of a state party to an international armed conflict to spare civilians in mili- 
tary operations, the obligation to account for those missing in action, or the 
provisions on relief operations for civilians in need, or the evacuation of 
wounded from the battlefield by medical helicopters. And why should all 
these new provisions, which effectively protect civilians against attacks on 
life and limb, be flawed by a rule whose main content is intended to 
strengthen the law applicable in a certain category of armed conflicts? Or by 
another rule that successfully subjects certain existing techniques of warfare 
to the rule of law? 

Failure by the United States to ratify Protocol I would not render that 
treaty inoperational, because 68 states from different parts of the world are 
already bound by it.®’ In addition, many other administrations are prepar- 
ing to ratify it or are seriously considering doing so. It.is to be hoped, 
however, that the unprecedented language used by the United States to 
justify its decision not to ratify Protocol I will not do lasting damage to such 
a delicate undertaking as humanitarian treaties always are. It would be very 
serious indeed for victims of war if humanitarian law treaties were no longer 
accepted as being above political and partisan controversy. 

Moreover, failure to ratify by a major power such as the United States 
would deprive the world of a common framework for the humanitarian 
rules governing armed conflicts. It would hinder the development and ac- 
ceptance of universal standards in a field where they are particularly 
needed: armed conflict. The President’s proposal that common rules be 


56 See note 3 supra and accompanying text. ©” See text at note 21 supra. 
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drafted for some Western countries,°® while useful for the common pur- 
poses within an alliance, is not an alternative. It might signal a retreat’ into - 
sectarian law. Regionalization of humanitarian law is not an appropriate 
answer to the pressing humanitarian issues of our time. Universality is and 
remains one of the strongest assets of positive international humanitarian 
law. We must keep it that way. . 

Finally, failure to ratify would weaken the United States in its policy of 
working actively to gain respect for humanitarian law worldwide. In prac- 
tice, representations by a nonparty to Protocol I regarding violations of 
rules covered by that treaty might have less impact than if they came from a 
state that had itself formally undertaken to respect those rules. 

As a lawyer and a servant of the Red Cross, I trust that the United States 
will eventually ratify not only Protocol II but also Protocol I, as this 1 is truly 
“Iaw in the service of mankind.” 


HANS-PETER GASSER* 


8 Letter of Transmittal, supra note 1, at IV. 

* Legal Adviser to the Directorate, International Committee of the Red Cross, Geneva. The 
views expressed in this article are personal and do not necessarily reflect those of the Interna- 
tional Committee of the Red Cross. 


NOTES AND COMMENTS 


CORRESPONDENCE 


‘TO THE EDITOR IN CHIEF: 
April 15, 1987 


Almost every issue of the Journal carries an article or a comment that 
involves the Foreign Sovereign Immunities Act. 


When the bill that became the Act was before the Foreign Affairs Com- 
mittee of the House, representatives of the Department of Justice, the De- 
partment of State and the American Bar Association testified with firm 
convictions in favor of the legislation and the exclusive prerogative of courts 
in sovereign immunity cases. A lone voice in the wilderness pleaded with 
and warned the members of the committee to step warily into a regime that 
would prevent courts from receiving messages from the executive branch 
concerning the propriety and desirability of grants of sovereign immunity in 
politically sensitive situations (see Hearings on H.R. 11315, 94th Cong., 2d 
Sess. (1976)). The reasons had been elaborated in dublished commentaries 
and need not be repeated here. 


Since the Act was passed, suggestions of immunity from the Department 
of State have all but disappeared. That makes it al. the more interesting to 
note Jackson v. People’s Republic of China (596 F.Supp. 386 (N.D. Ala. 1984), 
794 F.2d 1490 (11th Cir. 1986)), in which the D2partments of State and 
Justice filed a “statement of interest” and presented an amicus brief and 
argument (see 81 AJIL 214 (1987)). The gist of the Government’s presenta- 
tion was that a default judgment against the People’s Republic should be set 
aside ‘‘in the interest of bilateral relations between the two nations.” It 
urged that the motion of the People’s Republic to set aside the default 
judgment should be heard and that the Chinese representatives should be 
given an opportunity to have “a day in court” to argue that sovereign 
immunity rules the case. The courts granted the motion. 


Is that action by the courts an abdication of prerogative to a usurper, or is 

it recognition by the courts of the exercise of a prerogative of the executive 

-branch, even a constitutional prerogative? True, the Departments filed a 

“statement of interest,” not a “suggestion of immunity,” which before the 

FSIA the courts always accepted. But is a “suggestion” by another name any 
sweeter? 


To the objector who in 1976 testified against the effort to deprive the 
courts of political advice in sovereign immunity cases, there is nothing sur- 
prising or objectionable in the decision by the Government to give that 
advice in this case. Congress was warned that the day would come when U.S. 
“foreign policy interests” would require executive branch intervention in 
order to prevent offense to a “friendly” foreign government. How fortu- 
nate for those interests in China that the strictures of the Foreign Sovereign 
Immunities Act did not deter the Department of State from fearlessly exer- 
cising its traditional prerogative. 


MICHAEL H. CARDOZO 
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TO THE EDITOR IN CHIEF: 
June 5, 1987 


I was startled to read in the April issue of the Journal (81 AJIL 438 (1987)) 
that the Panel on the Law of Ocean Uses had recommended U.S. utilization 
of the dispute-settlement procedures of the 1982 UN Convention on the 
Law of the Sea for the resolution of customary international law issues 
arising between the United States or its nationals and states parties to the 
1982 Convention or their nationals with respect to matters as to which the 
provisions of the 1982 Convention are regarded as reflecting emerging 
norms of customary international law. 


In my view, a nation should think long and hard before subjecting itself to 
the jurisdiction of a tribunal established under a convention to which it is 
not a party, and this.is especially so as regards the 1982 UN Convention on 
the Law of the Sea. Because of their heavy preponderance of numbers, the 
developing countries can be expected to have a large majority of the judges 
on the International Tribunal on the Law of the Sea established under that 
Convention, and it would be unreasonable to expect that the President of 
the Tribunal, with power to select the “neutral” arbitrators in arbitral 
proceedings, will be anyone other than a developing-country national. ‘The 
politicization of the International Court of Justice that led to the U.S. rejec- 
tion of its jurisdiction in the Nicaragua-U.S. dispute could prove trivial by 
comparison with what may come to pass under the 1982 Convention. 


While the Panel stated rather blithely that use of the International Tribu- 
nal on the Law of the Sea is an option open even to nonparties to the 
Convention, that is true under Annex VI, Article 20(2) of the Convention 
only with the consent of all parties to the dispute. A cautious analyst must 
anticipate that in the majority of cases, such consent will be forthcoming 
only when our adversaries deem it to their advantage to utilize the dispute 
settlement procedures of the 1982 Convention. 


In my view, the United States should await the entry into force of the 
1982 Convention and observe the composition of the International Tribu- 
nal on the Law of the Sea and its performance in conflicts between devel- 
oped and developing nations before making any blanket commitment to 
submit itself and its nationals to the jurisdiction of this Tribunal. In arriving 
at a final conclusion, the possibility of an even greater bias against the 
United States by reason of its refusal to adhere to the Convention cannot be 
ignored. I am wholeheartedly in favor of the peaceful settlement of disputes 
but feel that, in the meantime, means must be found outside the 1982 
Convention for the accomplishment of that objective. 


LUKE W. FINLAY 


TO THE EDITOR IN CHIEF: 
June 10, 1987 


Your April 1987 issue (at p. 405) carried an item in Contemporary Prac- 
tice of the United States concerning the Trust Territory of the Pacific 
Islands. It referred to a proclamation of November 3, 1986 by President 
Reagan purporting to terminate the United Nations Trusteeship in respect 
of three of the four present entities of the trust, the Northern Marianas, the 
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Federated States of Micronesia and the Marshall Islands.’ The presidential 
proclamation also records the coming into effect of the Compact of Free 
Association, governing the relationship between the United States on the 
one hand, and the Federated States of Micronesia and the Marshall Islands 
on the other, together with the commonwealth arrangement for the North- 
_ern Marianas. The practice note simply presents the presidential action 
as fact, completely ignoring the highly controversial nature of the 
action taken. 


The administration took its action without bothering to obtain the ap- 
proval of the Security Council, as required by the United Nations Charter. 
On other occasions the United States has complained bitterly about failure 
to follow proper procedures within international organizations. I believe 
that it should have complied with the Charter here. ‘This letter is an effort to 
set the record straight. l 


On May 28, 1986, the Trusteeship Council adopted, by a majority vote, 
Resolution 2183 (LIII) on the future of the Trust Territory of the Pacific 
Islands.? In the last preambular paragraph of that resolution, the Trustee- 
ship Council noted that it was “[c]onscious of the responsibility of the Secu- 
rity Council in respect of strategic areas as set out in Article 83, paragraph 1, 
of the Charter.” In the operative paragraphs, the Council noted the statuses 
chosen by the Marshall Islands, the Federated States of Micronesia, Palau 
and the Northern Mariana Islands and asked the Government of the United 
States, in consultation with the Governments of those entities, to agree on a 
date, not later than September 30, 1986, for the “full entry into force” of 
the relevant arrangements and to “inform the Secretary-General of the 
United Nations of that date.” The resolution further expressed the opinion 
that the Government of the United States had satistactorily discharged its 
obligations under the terms of the Trusteeship Agreement and that it was 
appropriate for that Agreement to be terminated with effect from the date 
referred to above. It concluded by requesting that the present resolution 
and all material received from the Administering Authority pursuant to it 
be circulated as official documents of the Security Council by the Secre- 
tary-General. 


Article 83, paragraph 1 of the Charter, to which the Trusteeship Coun- 
cil’s resolution refers, provides that “‘[a]ll functions of the United Nations 
relating to strategic areas, including the approval of the terms of the trustee- 
ship agreements and of their alteration or amendment, shall be exercised by 
the Security Council.” Resolution 2183 (LIII) evidently contemplated that 
in due course, in accordance with the Charter, the Security Council would 
receive a request from the Administering Authority, accompanied by ap- 
propriate documentation, for its approval (or disapproval) of the termina- 
tion of the trusteeship. The majority of the Trusteeship Council had ex- 
pressed its view that the United States had brought the Micronesian entities” 
to self-government, and the Trusteeship Council forwarded its recommen- 
dation to the Security Council for that body to take the definitive action. 
This would follow the precedent, for example, of the course taken by the 
Trusteeship Council in 1974, the last time that termination of a trusteeship 


! The fourth entity is Palau. See infra note 7. 

? TC Res. 2183 (LIII), 53 UN TCOR Supp. (No. 3) at 14, UN Doc. T/1901 (1986). 

3 As it turned out, the Council’s action was a little premature in respect of Palau, since its 
approval of the Compact had not then, and has not yet, been given. 
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was contemplated, that of Papua New Guinea. On that occasion, the Trus- 
teeship Council expressed its views for the benefit of the General Assembly,‘ 
which later adopted a resolution approving termination. 


Subsequent events suggest that the Administering Authority has instead 
set out to ignore the role that the Charter accords the Security Council in 
this matter. 


On October 24, 1986, the Secretary-General of the United Nations cir- 
culated a letter dated October 23, 1986, from the Permanent Representa- 
tive of the United States.° That letter referred to Resolution 2183 (LIII) 
and informed the Secretary-General that 


as a consequence of consultations held between the United States Gov- 
ernment and the Government of the Marshall Islands, agreement was 
reached that 21 October is the date upon which the Compact of Free 
Association with the Marshall Islands enters into force. Furthermore, I 
am pleased to inform you that the Compact of Free Association with 
the Federated States of Micronesia and the Commonwealth Covenant 
with the Northern Mariana Islands will enter into force on 3 No- 
vember 1986.° 


The letter further stated that the Permanent Representative would inform 
the Secretary-General “of arrangements for entry into force of the Compact 
of Free Association with Palau once accord has been reached on the effec- 
tive date of that agreement.”’”” It will be noted that this document merely 
refers to the entry into force of the relevant arrangements and makes no 
mention of terminating the trusteeship. 


4 See Report of the Trusteeship Council, 23 June—23 October 1974, 29 UN GAOR Supp. 
(No. 4) at 22-25, UN Doc. A/9604 (1974). Since the present trust is a strategic one, the 
Council’s recommendation must, of course, go to the Security Council. Under Article 83, 
paragraph 3 of the Charter, the Security Council is to avail itself of the assistance of the 
Trusteeship Council to “perform those functions of the United Nations under the trusteeship 
system relating to political, economic, social, and educational matters in the strategic areas.” 
The day-to-day supervision of the Trust Territory has been left to the Trusteeship Council 
since 1949, just as the General Assembly left the day-to-day supervision of the other trust 
territories to the Trusteeship Council, but reserved to itself the power to make determinative 
decisions such as those on termination. 

5 UN Doc. S/18424 (1986). 

ê The Marianas, at least, had apparently been proceeding on the basis that the Security 
Council needed to take action. See UN Doc. T/Com.10/L.366 of Oct. 21,1986, which contains 
a recommendation from the Marianas House of Representatives to the Security Council that, 
subject to certain understandings, the trusteeship be terminated in respect of the Marianas. In 
fact, representatives of the Northern Marianas Task Force on Termination (created by the 
Marianas legislature) made lengthy oral petitions to the Trusteeship Council on May 13, 1987 
for Security Council action leading to termination, subject to their understandings—some 6 
months after the trusteeship was supposed to have been terminated as to them. See UN Doc. 
T/PV.1627 (1987). There is apparently a serious dispute raging between the Northern Ma- 
rianas and the United States as to what the relationship between the parties is. 

7 The Compact was again defeated in a referendum held in Palau in December 1986. The 
author of this letter was one of a group of international nongovernmental observers at that 
referendum. See Report of the International Observer Mission, Palau referendum, December 
1986 (International League for Human Rights and Minority Rights Group, New York, May 
1987). A referendum on June 30, 1987 also failed. A later effort to amend the nuclear control 
provisions of the Constitution so that the Compact could be approved by a 50% majority was 
being litigated in Palau early in September. 
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A few days later, on November 3, 1986, Presidznt Reagan issued his 
proclamation “[p]lacing into Full Force and Effect the Covenant with the 
Commonwealth of the Northern Mariana Islands, and the Compacts of Free 
Association with the Federated States of Micronesia znd the Republic of the 
Marshall Islands.’’® This document, which was not sent to the United Na- 
tions until the delivery of the Administering Authority’s annual report on 
April 14, 1987,° goes further than the letter of the Fermanent Representa- 
tive. The President asserts that “the United States has fulfilled its obliga- 
tions under the Trusteeship with respect to the Commonwealth of the 
Northern Mariana Islands, the Republic of the Mérshall Islands and the 
Federated States of Micronesia.” He goes on to “determine that the Trus- 
teeship Agreement is no longer in effect as of October 21, 1986, with respect 
to the Republic of the Marshall Islands, as of November 3, 1986, with 
respect to the Federated States of Micronesia, and as of November 3, 1986, 
with respect to the Northern Mariana Islands.” In a postscript added to the 
inside of the cover page of its 1986 report to the Uinited Nations on the 
Trust Territory, the United States declared: 


In compliance with the Presidential proclamation (found on page 273 
of this report) this is the final report of the United States of America to 
the Trusteeship Council of the United Nations with respect to the 
Federated States of Micronesia, the Republic of the Marshall Islands 
and the Commonwealth of the Northern Mariana Islands. 


On November 3, 1986, a proclamation was also issued by President 
Nakayama of the Federated States of Micronesia,'® whose relevant part 
states that “‘[t]he United Nations Trusteeship Agreement no longer applies 
to the Federated States of Micronesia and from this day forward, the people 
of the Federated States of Micronesia shall no longer be the wards of any 
nation or organization of nations.” 


I would suggest that the appropriate body to make a determination that 
the trusteeship is terminated (or its synonyms in the proclamations, “‘no 
longer in effect” and “no longer applies”) is the Security Council of the 
United Nations, not the Presidents of the United States and the Federated 
States.of Micronesia. 


True, Article 83, in referring to the role of the Security Council, does not 
make specific reference to termination-——it speaks of “alteration or amend- 
ment.” In context, however, those words must include termination. It 
strains credulity to believe that the founders’! of the Organization would 


® Presidential Proclamation No. 5564, Nov. 3, 1986, 51 Fed. Reg. 40,399 (1986), excerpted in 
81 AJIL 405 (1987). 

? See UN Doc. T/1909 (1987). 

1° This proclamation appears in the 1986 report of the Administering Authority, id. at 
276-77. I am not aware of any similar documents on the Marskalls or the Marianas. 

'! An examination of the original materials of the relevant proceedings in San Francisco in 
1945, 10 UNCIO Docs., failed to shed any light on the intent of the founders. However, a 
leading secondary source on the Charter, apparently written with the aid of American State 
Department material not generally available, says this about the discussion of amendment and 
termination: 


The United States explained that the states originally conzerned would have to agree to 
any subsequent changes, which would then be submitted for approval by the Organization 
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have given the United Nations the functions to approve an agreement and 
to approve changes in that agreement, short of its complete abolition, but no 
role in its abolition. Moreover, it is hard to argue that a change in the nature 
of the Trusteeship Agreement, effectively removing three out of the four 
entities to which it applies, is not an alteration or amendment as those terms 
are normally understood." 


Whatever view one might take of the words “alteration or amendment” 
were the question now suddenly appearing for the first time, past practice 
shows overwhelmingly that they encompass “‘termination.”’ That Article 83 
envisages action by the Security Council on termination, even of the whole 
of a trust agreement, was stated firmly by Ambassador Warren Austin, the 
U.S. representative in the Security Council when the Trusteeship Agree- 
ment was being approved by that body in 1947. The Soviet Union had 
proposed an amendment to the draft Agreement that would have made it 
possible for the Security Council to terminate the Agreement unilaterally. 
Ambassador Austin successfully opposed this amendment, arguing that the 
Trusteeship Agreement “‘is in the nature of a bilateral agreement between 
the United States, on the one hand, and the Security Council on the other,” 
and that “no amendment or termination can take place without the ap- 
proval of the Security Council.” '° The Agreement itself provides that the 
consent of the United States is required before the Agreement may be 
“altered, amended or terminated.’’* The Charter requires the consent of 
the Security Council to termination. 


The same view was expressed more recently by the representative of the 
United Kingdom, who chaired the UN Mission to Observe the Plebiscite in 
Palau in February 1986. In response to the allegation by the USSR that the 
Security Council was being bypassed, Mr. Gore-Booth stated on the record: 
“It simply is not true that there is any attempt to bypass the Security Coun- 
cil. The United Nations Mission has made it clear both to political leaders 
and at public meetings that the termination of the trusteeship will have to be 
decided by the Security Council.” 


as in the case of the earlier agreement. Termination of a trust or a change in the adminis- 
trator would constitute ‘“‘alterations’’ in this respect. 
R. RUSSELL & J. MUTHER, A HISTORY OF THE UNITED NATIONS CHARTER: THE ROLE OF 
THE UNITED STATES 1940-1945, at 837 (1958). 

2 This is true even if one takes a narrow dictionary definition of the terms. Black’s Law 
Dictionary defines “alteration” as ‘‘[vJariation; changing; making different. A change of a thing 
from one form or state to another; making a thing different from what it was without destroy- 
ing its identity.” It defines “amendment” as “‘[a] change, ordinarily for the better. . . . An 
amelioration of the thing without involving the idea of any change in substance or essence.” 
Whether the removal of the three entities from the trusteeship would be a change “for the 
better” is perhaps debatable; that it is a change of the Agreement is not disputable. 

13 2 UN SCOR (23d mtg.) at 476 (1947). And see the further discussion at 2 UN SCOR (31st 
mtg.) at 669-80 (1947). The ambassador’s statement may be regarded either as a solemn 
unilateral promise, which is binding under the doctrine of the Nuclear Tests Cases, or as subse- 
quent practice by the parties within the meaning of the Vienna Convention on the Law of 
Treaties. Either way, it is strongly supportive of the U.S. obligation to submit the question to 
the Security Council. 

14 Trusteeship Agreement for the Former Japanese Mandated Islands, Art. 15, 8 UNTS 
189. 

'® Report of the United Nations Visiting Mission to Observe the Plebiscite in Palau, Trust 
Territory of the Pacific Islands, UN Doc. T/1886, at 39 (1986). 
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United States officials have indeed conceded many times in the past dec- 
ade that it would be necessary to take up termination of the Pacific Trust 
with the Security Council. 


A diametrically opposed position has recently been asserted by the U.S. 
Justice Department in Nitol v. United States,'’ a case in the United States 
Court of Claims arising out of the nuclear testing in the Marshall Islands, 
and in related cases. The Justice Department takes the position that ap- 
proval by the Security Council is not required for termination. It says that 
“jt is not clear whether Ambassador Austin misspoke himself, or whether 
he erroneously assumed at that time that Article 83 specifically requires 
Security Council approval for termination.”’* The Department goes on to 
assert that the ambassador “‘successfully opposed all amendments to the 
Trusteeship Agreement that would have required Security Council ap- 
proval of termination of the Trusteeship.” 


This is a complete distortion. The ambassador was endeavoring (success- 
fully) to prevent the inclusion in the Agreement of a unilateral power for the 
Security Council to terminate or otherwise amend or alter. He conceded 
that the Security Council must approve of any termination but defeated the 
effort to give the Council a unilateral power. Action by both the Security 
Council and the Administering Power was made necessary. 


Since the Trust Territory of the Pacific Islands is the only strategic trust 
created, the precise question of the procedure to be followed has not arisen 
in the past practice of the Security Council. It has, however, been dealt with 
in completely analogous circumstances in the General Assembly. Article 85 
of the Charter confers powers of approval of the terms of trusteeship 
agreements over nonstrategic areas, including their alteration or amend- 
ment, on the General Assembly. The invariable practice of the Assembly has 
been to consider a request for termination of the trust made by the admin- 
istering authority—-and to act on that request by adopting a resolution 
approving termination.’? By the same token, in the case of other non-self- 


16 See, e.g., S. REP. No. 596, 94th Cong., 2d Sess. 5 (1976) (“According to documentation 
supplied to the Foreign Relations Committee, the Department of State recognizes it is obli- 
gated to seek Security Council approval of termination of the trusteeship agreement”); Mi- 
cronesian Compact of Free Association: A Review of H.J. Res. 620: Hearing Before the House Comm. on 
Foreign Affairs, 98th Cong., 2d Sess. 109 (1984); Letter from Andrew Young, United States 
Ambassador to the United Nations, to the International League for Human Rights (May 10, 
1978); Report of the Trusteeship Council to the Security Council, 33 UN SCOR Spec. Supp. 
(No. 1) at 81, UN Dac. 8/12971 (1979). 

7 No. 543-81L (Cl. Ct. filed Aug. 8, 1983). The Department's basic position is that the 
nuclear claims should be terminated as a result of the coming into effect of the Compact with 
the Marshall Islands. It relies in particular on section 177 of the Compact and the Agreement 
made pursuant to it between the United States and the Marshall Islands, which provides for the 
termination of the suits. There are those who believe that the Administering Authority has 
acted the way that it has to try to speed up the process of putting an end to these troublesome 
suits. 

18 | am puzzled by the conceptual difference between “misspeaking”’ and making an errone- 
ous assumption, but it is plain that Ambassador Austin’s statement is now being disavowed. 

19 As the U.S. representative in the Trusteeship Council (and President of the Council) put it 
in 1948: 


The Charter of the United Nations, like the League Covenant, makes no specific provi- 
sion for the termination of a trusteeship agreement. It 1s fair to assume, however, that an 
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governing territories within the scope of chapter XI of the Charter, the 
Assembly has repeatedly reaffirmed its position that 


in the absence of a decision of the General Assembly itself that a 
Non-Self-Governing Territory has attained a full measure of self-gov- 
ernment in terms of Chapter XI of the Charter, the Administering 
Power concerned should continue to transmit information under Ar- 
ticle 73e of the Charter with respect to that Territory.” 


It is inconceivable that the Security Council should proceed differently from 
the General Assembly in recognizing the end of trust and other non-self- 
governing obligations. . 


The yiew that South Africa could unilaterally terminate the mandate over 
South West Africa (Namibia) was unanimously rejected by the International 
Court of Justice in 1950;* that decision represents another close analogy to 
the present one. 


The precise form of an appropriate resolution by the Security Council 
approving termination of part or all of the trust 1s for the Security Council to 
decide; it is master of its own procedure. But one would certainly expect it to 
act by taking some formal decision. Thus, it is pertinent to draw attention to 
another remarkable document that has appeared on the present subject, a 
memorandum by the Department of External Affairs of the Federated 
States of Micronesia, dated February 10, 1987 and entitled ““Emergence of 
the Federated States of Micronesia as a State within the Community of 
Nations.” This document makes the assertion that the trusteeship termi- 
nated on November 3, 1986 in respect of the Federated States and that the 
termination was ‘‘accomplished through notification by the United States to 
the United Nations Secretary-General (Security Council Document 
S/18424, 24 October 1986) and subsequent ger nao by acquiescence on 
the part of the Security Council.” The notion of the Security Council acting 
by means of “acquiescence” in carrying out its Charter functions such as 
giving its approval is a startling one, and completely unprecedented. More- 
over, the alchemy by which a notification of bringing an arrangement into 
force, as contained in the Secretary-General’s memorandum of October 24, 
is transformed into a termination of which the Security Council has been 
neither informed nor asked for its approval, but in which it has acquiesced, 
is difficult to fathom. 


agreement may be terminated under Article 79, which states that the terms of trusteeship, 
“including any alteration or amendment,” shall be agreed upon by the states directly 
concerned and approved by either the General Assembly or the Security Council. 


Sayre, Legal Problems Arising from the United Nations Trusteeship System, 42 AJIL 263, 289 (1948). 
This is precisely what the General Assembly has done in each case. See Opinion of the Legal 
Counsel on the Question of the Termination of the Trusteeship Agreement for the Territory 
of New Guinea, 1974 UN JuripicaL Y.B. 181; and see Marston, Termination of Trusteeship, 18 
INT'L & Comp. L.Q. 1 (1969); D. MCHENRY, MICRONESIA: TRUST BETRAYED 45-51 (1975); 
Macdonald, Termination of the Strategic Trusteeship: Free Association, the United Nations and Interna- 
tional Law, 7 BROOKLYN J. INT'L L. 235, 258 (1981). 

2 See, most recently, GA Res. 41/13 (Oct. 31, 1986). And note the application of this 
principle in the case of New Caledonia, GA Res. 41/41 (Dec. 2, 1986). 

21 International Status of South West Africa, 1950 ICJ Rer. 128, 141-43 (Advisory Opinion 
of July 11). 
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These events can only leave the impression that something is being swept 
under the carpet. There are serious issues at stake as to whether the UN 
norms for the proper exercise of self-determination have been met—most 
dramatically in the case of the Northern Mariana Islands, which appear to 
be consigned to permanent colonial status.** Whatever view one takes on 
the substantive issue, however, the international community has a stake in 
having the proper procedures of the Organization followed. 


In the meantime, I submit that the powers of the Security Council and the 
Trusteeship Council under the trusteeship provisions of the Charter con- 
tinue, not only as to Palau, but in respect of the other entities as well. In 
particular, the Council continues to have the power and duty to hear peti- 
tioners pursuant to Article 87 of the Charter and, as the Secretariat has 
pointed out in its proposed Programme Budge: for the Biennium 
1988-1989,” to engage in visiting missions. Article 76 of the Charter 
speaks of progressive development towards self-government. The present 
statuses in the various parts of the territory do represent development;”* 
they do not represent sufficient development to constitute grounds for 
terminating the trust—and the definitive steps to do so have not yet been 
taken in spite of the President’s proclamation. 


ROGER S. CLARK* 


ASIL AWARD TO THEODOR MERON 


The American Society of International Law has awarded its Certificate of 
Merit for 1986 to Professor Theodor Meron for his book Human Rights 
Law-Making in the United Nations: A Critique of Instruments and Process. The 
certificate is awarded annually for a “preeminent contribution to creative 
scholarship.” Professor Meron, a member of the AJIL Board of Editors, 
singled out three United Nations instruments for intensive scrutiny: the 
International Convention on the Elimination of AIl Forms of Racial Dis- 
crimination, the Convention on the Elimination of All Forms of Discrimina- 
tion Against Women, and the International Covenant on Civil and Political 
Rights. The book also subjects to critical analysis the normative and juris- 
dictional relations between human rights instruments and organs and dis- 
cusses reforms of UN human rights lawmaking. 


22 See Clark, Self determination and Free Association—-Should the United Nations Terminate the 
Pacific Islands Trust?, 21 HARV. INT'L L.J. 1 (1980); Rodriguez Orellana, Jn Contemplation of 
Micronesia: The Prospects for the Decolonization of Puerto Rico under International Law, 18 U. MIAMI 
INTER-AM. L. REV. 458 (1987). But see Hills, Compact of Free Association and Micronesia: Consti- 
tutional and International Law Issues, 18 INT'L LAW. 583, 602-06 (1984). And note the dispute 
between the Marianas and the United States over what their deal is. See note 6 supra. Marianas 
officials obviously see an active, continuing role for the United Nations in this matter. 

23, UN Doc. A/42/6, sec. 3, at 14 (1987). 

24 Thus, at their May 1987 meeting, the states of the South Pacific Forum decided to admit 
the Federated States and the Marshall Islands as full members of zhe Forum. Some members of 
the Forum that agreed with this decision nonetheless expressed the view that the trusteeship is 
still in force. The Forum has always regarded itself as flexible on membership matters, being 
able to accommodate the Cook Islands and Niue, states in free association with New Zealand, 
albeit a different form of free association from that involving the new Micronesian entities. It is 
likewise able to accommodate the less than completely sovereign Federated States and Mar- 
shalls. 

* Distinguished Professor of Law, Rutgers University, Camden. 





CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW 


MARIAN NASH LEICH*® 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Interna- 
tional Law, published by the Department of State. 


EXTRADITION 
(U.S. Digest, Ch. 3, §5) 
United States—Federal Republic of Germany Supplementary Treaty 


On June 25, 1987, President Reagan transmitted to the Senate for advice 
and consent to ratification the Supplementary Treaty to the Treaty Be- 
tween the United States of America and the Federal Republic of Germany 
Concerning Extradition, which was signed at Washington on October 21, 
1986.' 3 

The Supplementary Treaty supplements and amends the 1978 Treaty 
Between the United States and the Federal Republic of Germany Concern- 
ing Extradition? in several respects. In a report to the President, dated June 
4, 1987, that accompanied the letter of transmittal, Secretary of State 
George P. Shultz summarized its provisions, in part as follows: 


The Supplementary Treaty Concerning Extradition would exclude 
specified crimes of violence, typically committed by terrorists, from the 
scope of the political offense exception to extradition. It therefore 
represents an important step eel eee law enforcement coop- 
eration and countering the threat of international terrorism and other 
crimes of violence. In addition, the Supplementary Treaty will help 
improve implementation of the current Treaty in several other re- 
spects. 


: Article 1(a) of the Supplementary Treaty amends Article 2, para- 
graph (1) of the current Treaty—the ‘‘extraditable offenses” provi- 
sion—by defining extraditable offenses as offenses which are punish- 
able under the laws of both States, whether dual criminality follows 
from Federal or State laws. In addition, Article 1(a) of the Supplemen- 
tary Treaty specifies that dual criminality may include offenses based 
upon participation in an association whose aims and activities include 
the commission of extraditable offenses, such as an association in- 
volved in racketeering or criminal enterprise under the laws of the 
United States. Article 1(c) deletes the Appendix to the current Treaty, 
which lists extraditable offenses. 


* Office of the Legal Adviser, Department of State. 
! S. TREATY Doc. No. 6, 100th Cong., 1st Sess. (1987). 
? June 20, 1978, 32 UST 1485, TIAS No. 9785 (entered into force Aug. 29, 1980). 
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This amendment furthers the modern practice of permitting extra- 
dition for prosecution for any crime punishable under the laws of both 
contracting Parties for a minimum period oz more than one year 
rather than listing offenses for which extradition may be granted. ‘This 
obviates the need to renegotiate or supplement the Treaty as new types 
of criminal activity, such as computer-related crimes or money laun- 
dering, become punishable under the laws of beth States. 


Article 1(b) of the Supplementary Treaty amends Article 6 of the 
current Treaty to specifically enumerate fiscal offenses—offenses in 
connection with taxes, duties, customs and exchange—for which ex- 
tradition may be refused if the competent executive authority deter- 
mines that extradition for any such offense would be contrary to the 
public policy or other essential interests of the Requested State. The 
current Treaty contains a similar provision but describes the fiscal of- 
fenses by reference to the Appendix to the Treaty. 


Article 2 of the Supplementary Treaty siege limits the scope of 
Article 4 of the current Treaty—the political offense exception. It 
amends Article 4, paragraph (3) of the current Treaty by specifying 
additional crimes which shall not be regarded as political offenses: 
namely, murder; manslaughter; malicious assault; kidnapping; speci- 
fied explosives offenses; and conspiracy or attempt to commit any of 
the foregoing offenses. 


In addition, the Supplementary Treaty continues a provision, exist- 
ing in the current Treaty, that excludes from the reach of the political 
offense exception any offense for which both the United States and the 
Federal Republic of Germany have an international obligation to ex- 
tradite the person or submit his case for prosecution; 1.e., aircraft 
hijacking pursuant to the Convention for the Suppression of Unlawful 
Seizure of Aircraft, opened for signature at The Hague on December 
16, 1970; aircraft sabotage pursuant to the Convention for the Sup- 
pression of Unlawful Acts against the Safety oz Civil Aviation, opened 
for signature at Montreal on September 23, 1973; crimes against in- 


` ternationally protected persons, including diplomats, under the Con- 
- vention on the Prevention and Punishment of Crimes against Interna- 


tionally Protected Persons, including Diplomatic Agents, opened for 


' signature at New York on December 14, 1973; and hostage taking 


pursuant to the International Convention against the Taking of Hos- 
tages, opened for signature at New York on December 18, 1979. This. 
exclusion will also extend to crimes similarly defined in future multilat- 
eral treaties. 


Article 3 of the Supplementary Treaty makes an addition to Article 
20 of the current Treaty. Article 20 of the current Treaty. provides 
that after a decision on an extradition request has been rendered by a 
competent court, the Requested State may defer surrender of a person 
being proceeded against or serving a sentence in the Requested State 
for a different offense until the proceedings are concluded or the 
sentence is ee executed. Article 3 of the Supplementary Treaty 
provides that, alternatively, the Requested State may temporarily sur- 
render the person sought to the Requesting State for prosecution. 
Therefore, this provision will allow a person serving a long sentence in 
the Requested State to be tried promptly in the Requesting State and 
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then be returned to complete his sentence. This alternative of tempo- 
rary surrender is routinely included in our modern extradition 
treaties. l 


Article 4 of the Supplementary Treaty provides that the Supplemen- 
tary Treaty’s provisions shall apply to any offense committed, any 
request made or any person found extraditable before or after the 
entry into force of the Supplementary Treaty, but shall not apply to an 
offense committed before the Supplementary Treaty enters into force 
if the offense in question was not an offense under the laws of both 
Contracting Parties at the time of its commission. 


Article 5 of the Supplementary Treaty provides that the Supplemen- 
tary Treaty shall also apply to Land Berlin if the Government of the 
Federal Republic of Germany does not make a contrary declaration 
within three months of the date of entry into force of the Supplemen- 
tary Treaty. Article 33 of the current Treaty is substantively identical. 


Article 6(1) of the Supplementary Treaty provides that the Supple- 
mentary Treaty shall form an integral part of the current Treaty. 
Article 6(2) of the Supplementary Treaty provides that it shall enter 


into force upon the exchange of instruments of ratification and shall be 


subject to termination in the same manner as the current Treaty.” 


DIPLOMATIC PRIVILEGES AND IMMUNITIES 
(U.S. Digest, Ch. 4, §1) 
Prosecution of Former Diplomats for Nonofficial Acts 


An automobile driven by the Ambassador of Papua New Guinea to the 
United States struck several parked cars on a main thoroughfare in Wash- 
ington, D.C. in the early morning of February 13, 1987, demolishing five 
cars and injuring two persons, one seriously. Upon being summoned to the 
Department of State to discuss the incident, the ambassador informed De- 
partment officials that he would be returning to-his country shortly and, in 
fact, he did so. 

Following newspaper reports that the Department had asked the District 
of Columbia Department of Police and the United States Attorney for the 
District of Columbia to investigate the circumstances of the accident fully, 
the Embassy of Papua New Guinea conveyed its Government’s request for 
assurances that any criminal investigation or indictment of the former am- 
bassador under United States municipal law would be quashed. ‘The em- 
bassy’s note referred to Article 31, paragraph 1 of the 1961 Vienna Con- 
vention on Diplomatic Relations’ (immunity from criminal jurisdiction of 
the receiving state) and, also, to certain language in the decision of the 
International Court of Justice in the United States Diplomatic and Consular 
Staff in Tehran case.” 


3 S, TREATY Doc. No. 6, supra note 1, at V-VII. 

* Apr. 18, 1961, 23 UST 3227, TIAS No. 7502, 500 UNTS 95. 

? United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 ICJ REP. 3 
(Judgment of May 24). l 


ee i—i 
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Rejecting the embassy’s representations, the Department of State replied 
by a note dated June 22, 1987, in part as follows: 


The Department of State concurs in the Embassy’s analysis of the 
status of Ambassador [Kiatro O.] Abisinito’s immunity at the time of 
the accident. Ambassador Abisinito has, however, been withdrawn and 
is no longer accredited to the United States as Papua New Guinea’s 
Ambassador. Accordingly, his immunity in the United States is now 
governed by paragraph 2 of Article 39 of the Vienna Convention [on 
Diplomatic Relations], which provides: . 


“When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally 
cease at the moment when he leaves the country, or on expiry of a 
reasonable period in which to do so, but shall subsist until that time, 
even in the case of armed conflict. However, with respect to acts 
performed by such a person in the exercise of his functions as a 
member of the mission, immunity shall contirue to subsist.” 


The Vienna Convention thus makes clear that the immunities of 
former diplomats do not subsist in respect of acts that, during the 
period of performance of diplomatic functions, were not performed in 
the exercise of functions as a member of the mission. For the assistance 
and understanding of all diplomatic missions to the United States, the 
Department transmitted a circular note on March 21, 1984, to the 
chiefs of all diplomatic missions which, inter alia, highlighted this aspect 
of the applicable international law. 


The International Court of Justice decision in Case Concerning United 
States Diplomatic and Consular Staff in Tehran (United States of America 
v. Iran} is not inconsistent with the above provisions regarding the 
immunity status of former diplomats. As can be seen from the portion 
of the judgment quoted in the Embassy’s note, the hostages were “‘dip- 
lomatic agents” at the time being addressed by the court. These 
members of the U.S. mission to Iran had not been expelled or with- 
drawn and, on the contrary, their imprisonment precluded absolutely 
the possibility of their departure ‘“‘within a reasonable period of time” 
or otherwise. The Department of State does not consider that Ambas- 
sador Abisinito’s case in any way parallels that of the hostages in 
Tehran. 


In summary, diplomatic immunity is a bar to the exercise of jurisdic- 
tion over certain persons by the receiving State’s courts that exists 
during the period of performance of diplomatic functions, including a 
reasonable period of time to depart the receiving State upon the termi- 
nation of such functions. Except for actions or prosecutions arising in 
connection with the exercise of their functions, all jurisdictional im- 
munities that such persons previously enjoyed expire at the completion 
of this period. The concept of total exoneration or pardon for acts 
committed while in a status affording the individual criminal immunity 
is unknown in international law. The Department of State does not 
consider that, under the circumstances, Ambassador Abisinito’s driving 
at the time of the automobile accident may be characterized as ‘‘an act 
performed . . . in the exercise of his functions as a member of the 
mission.” The United States, therefore, rejects the contention of Papua 
New Guinea that international law precludes the prosecution of this 
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former diplomat for non-official acts committed during his period of 
accreditation.” 


EXECUTIVE AGREEMENTS 
(U.S. Digest, Ch. 5, §5) 
United States~Soviet Agreements Regarding Cuba (1962, 1970) 


In a letter dated June 9, 1987, Congressman Claude Pepper requested the 
comments of the Department of State on Resolution 1429 of the House of 
Representatives of the State of Florida, adopted on June 6, 1986, which 
recommended that the United States Congress take certain actions with 
respect to the 1962 “‘Kennedy-Khrushchev Accord, ” by which the Cuban 
missile crisis was resolved.’ 

The resolution recommended, among other things, that all details of the 
“Accord” be disclosed to the people of the United States and that the U.S. 
Senate ‘‘specifically refuse to ratify the “Kennedy-Khrushchev Accord.’ ”’ 

Responding on behalf of the Department, J. Edward Fox, Assistant Secre- 
tary of State for Legislative and Intergovernmental Affairs, sought to clarify 
some of the common misunderstandings embodied in the Florida legisla- 
tion. A portion of his reply to Congressman Pepper, dated June 22, 1987, 
follows: 


I should first note that, contrary to assertions of the Resolution, the 
Understanding is not a formal, legally binding agreement. Rather, it is 
a political arrangement between the United States and the Soviet 
Union concerning Cuba; the Government of Cuba is not a direct par- 
ticipant. The Understanding, moreover, is not embodied in a single 
document, but has emerged from an extended series of written and 
oral exchanges between U.S. and Soviet officials. The first exchanges 
took place in 1962 and 1963 during the resolution and aftermath of 
the Cuban missile crisis, and exchanges have continued periodically 
over the years. It is the sum of these exchanges and discussions that is 
known as the Understanding. 


Since the Understanding is not a legally binding document, there 
was no reason or occasion for it to be submitted to the Senate for 
advice and consent to ratification. The Florida House of ae ere 
tives may not have been aware of this when it ‘‘resolved. . . [t]hat the 
Senate of the United States specifically refuse to ratify” ‘the Under- 
standing. Although the Executive has not submitted the Understand- 
ing for formal Congressional action, it has kept Congress informed of 
the substance of the Understanding as it has evolved. 


° Dept. of State File No. P87 0077-0759, in response to id., No. P87 0093-0541. 

! For the messages exchanged between President John F. Kennedy and Chairman Nikita S. 
Khrushchev of the USSR during the Cuban missile crisis of October 1962, including their 
messages of Oct. 27 and 28, see 47 DEPT. ST. BULL. 741-46 (1962). 

The understanding on Cuba between the United States and the Soviet Union is also reflected 
in communications between the two Governments in the fall of 1970 concerning the establish- 
ment of Soviet naval bases in Cuba. See further 1979 DIGEST OF UNITED STATES PRACTICE IN 
INTERNATIONAL LAW 43-50, 778-79. 
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The Resolution also calls on the United States Government to make 
public all details surrounding the Understanding. Although much of 
the record of that arrangement is in the public domain, many docu- 
ments and diplomatic exchanges have not been made public pursuant 
to United States law because their release would cause damage to the 
national security and foreign relations of the United States, compro- 
mise the confidentiality of sensitive government to government dis- 
cussions, or reveal intelligence sources and methods. In June of 1985, 
the United States District Court for the District of Columbia held that 
the Department had properly withheld these materials from disclo- 
sure, and dismissed a request for the release of the information. The 
Conservative Caucus, Inc. v. Department of State, No. 83-307, slip op. at 
13-14 (D.D.C. June 28, 1985). 


Finally, the Resolution criticizes the United States Government for 
undertaking the Understanding with the Soviet Union. This criticism 
is misplaced. Under the Understanding, the Soviet Union has under- 
taken not to introduce offensive weapons into Cuba. This was clarified 
in later exchanges to encompass a ban on the use of Cuba for the 
stationing or support of offensive weapon systems, such as nuclear 
submarines and submarines carrying offensive weapons. We consider 
the Understanding to be a useful basis for holding the Soviet Union 
accountable for such activities in Cuba. 


The Understanding, moreover, does not oblige the United States to 
tolerate the activities of the Castro regime. Our response to Cuba will 
continue to be based on its conduct. Nor have we ceased to support the 
cause of freedom in Cuba. We will go on working by all appropriate 
means for the reestablishment of representativ? democracy in Cuba, 
and we do not believe that Cuba can forever remain apart from trends 
in that direction throughout the Western Hemisphere.’ 


FISHERIES JURISDICTION 
(U.S. Digest, Ch. 7, §4) 
Treaty with Certain Pacific Island States 


On June 18, 1987, President Reagan transmitted to the Senate for advice 
and consent to ratification the Treaty on Fisheries Between the Govern- 
ments of Certain Pacific Island States and the Government of the United 
States of America, with annexes and agreed statement, signed April 2, 
1987, at Port Moresby, Papua New Guinea.’ The 12 signatories to the 
Treaty, in addition to the United States, were: Australia, the Cook Islands, 
Fiji, the Federated States of Micronesia, the Republic of Kiribati, the Re- 
public of the Marshall Islands, the Republic of Nauru, New Zealand, Papua 
New Guinea, the Solomon Islands, Tuvalu, and Western Samoa. (Niue, the 
Republic of Vanuatu, the Republic of Palau and the kingdom of Tonga also 
participated in the Treaty negotiations; on May 29, 1987, Niue and the 
Republic of Vanuatu signed the Treaty.) 


? Dept. of State File No. P87 0087-0369, in response to id., No. P87 0074-1176. 
! S. TREATY Doc. No. 5, 100th Cong., Ist Sess: (1987). 
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The Treaty provides for the issuance (by its administrator) of regional 
tuna-fishing licenses covering a 10-million-square-mile area in the South 
Pacific Ocean, under terms and conditions set out in Annex I to the Treaty 
and in accordance with licensing procedures set out in Annex II. It will 
enter into force upon the deposit of instruments of ratification by the 
United States, the Federated States of Micronesia, the Republic of Kiribati, 
Papua New Guinea and seven of the other signatories. 

The President also transmitted for the information of the Senate a related 
economic assistance agreement between the United States and the South 
Pacific Forum Fisheries Agency, which the Pacific Island parties have desig- 
nated as administrator of the Treaty, and, also, notes exchanged by the 
United States with the Governments of Papua New Guinea and Australia. 
In the case of the former, the notes set forth the terms and conditions for 
fishing in Papua New Guinea’s archipelagic waters, in addition to the terms 
and conditions under the Treaty. In the case of the latter, the notes set forth 
the agreement of the Government of Australia to consider opening areas 
around Christmas Island and the Cocos/Keeling Islands to future fishing by 
U.S. vessels. : 

In a report to the President on the Treaty and related documents, dated 
May 27, 1987, that accompanied the letter of transmittal, Secretary of State 
George P. Shultz discussed their purpose, effect and provisions, in part as 
follows: 


The negotiation of this Treaty is an important step in our fisheries 
policy. Most coastal nations claim 200 nautical mile Jurisdiction over 
tuna. The United States, however, neither claims nor recognizes juris- 
diction over tuna beyond twelve nautical miles from the coast. United 
States policy, mandated by the Magnuson Fishery Conservation and 
Management Act, has been to negotiate international agreements to 
ensure the effective conservation and management of tuna and to 
secure access for U.S. fishermen to the stocks wherever they migrate 
beyond a narrow belt of coastal waters. 


Equally important, the Treaty should eliminate, for its duration, the 
serious foreign policy irritants caused by differing jurisdictional claims 
over tuna, which have damaged our relations with the island govern- 
ments of the South Pacific. By establishing a mechanism to regulate 
fishing, the Treaty should end the cycle of seizures of U.S.-flag tuna- 
boats and the subsequent imposition of retaliatory U.S. embargoes 
mandated by the Magnuson Act. 


The licensing area under the Treaty covers some ten million square 
miles of rich fishing waters in the South Pacific Ocean. In order to fish 
in this area, U.S. tuna vessels will purchase regional licenses. The base 
price for the licenses will be $50,000, and the industry has guaranteed 
a payment of $1.75 million for 35 licenses in the first year the Treaty is 
in force. In subsequent years, license fees will be indexed to the price of 
tuna, but will not drop below the $50,000 base price. ‘The industry will 
also provide fisheries-related technical assistance, valued at $250,000 
annually, to the island states through the South Pacific Forum Fisher- 
ies Agency. After administrative costs are met, the license fees are to 
be distributed among the Pacific Island states in proportion to the 
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amount of tuna taken within 200 nautical miles of their coasts each 
S Any member of the South Pacific Forum Fisheries Agency may 
ecome party to the Treaty. 


Associated with the Treaty is an agreement between the Govern- 
ment of the United States and the South Pacific Forum Fisheries 
Agency (as agent for the signatory states) wh:ch provides an annual 
economic assistance package of $10 million for five years. The funds 
will be provided in the form of a cash transfer, of which $1 million will 
be for projects proposed by participating countries through the South 
Pacific Forum Fisheries Agency, and approved by the Agency for 
International Development. Under the terms of the Treaty, the annual 
economic assistance must be paid before the annual licenses become 
effective. 


The Treaty took on additional political significance when, after 
Treaty negotiations had begun, the Soviet Union began making over- 
tures to several Pacific Island states for fisheries agreements. Kiribati 
signed a one year fisheries agreement with the Soviet Union in De- 
cember 1985 which has not been renewed. Vanuatu signed a one year 
fisheries agreement with the Soviet Union in January 1987. 


The salient provisions of the Treaty are as follows: 
Article 1 defines terms and delineates the Treaty area. 


Article 2 calls for the Government of the United States to cooperate 
with the Pacific Island parties to assist in maximizing benefits from the 
development of fisheries resources and the operations of U.S. fishing 
vessels licensed under the Treaty. . 


Article 3 states how U.S. fishing vessels may gain access to the Treaty 
area. It refers to the terms and conditions for fishing in Annex I, and 
the licensing procedures set out in Annex II. All U.S. vessels fishing in 
the licensing area must be licensed, unless fishing for albacore tuna by 
trolling in areas in the Treaty area beyond 200 nautical miles from the 
coast. Terms and conditions for vessels to fish in areas within the 
jurisdiction of a Pacific Island party but not open pursuant to the 
Treaty may be arranged between vessel owners and the Government 
of the Pacific Island party. 


Article 4 defines the responsibilities of the United States to enforce 
the provisions of the Treaty and licenses issued thereunder, and to 
take all reasonable measures to assist in the investigation of any alleged 
breach of the Treaty by a U.S. fishing vessel. If a U.S. investigation 
reveals that a vessel has committed a major violation of the Treaty and 
has not submitted to the jurisdiction of the Pacific Island party con- 
cerned, the U.S. shall take measures to ensure that the vessel con- 
cerned leaves the licensing area and does not return except to submit 
to the jurisdiction of the Pacific Island party concerned, or is penalized 
by the U.S. Government in a manner satisfactory to the Pacific Island 
party. The U.S. Government shall ensure an agent is maintained in 
Port Moresby, Papua New Guinea for the purpose of receiving and 
responding to legal processes under this article. 


Article 5 states that Pacific Island parties may enforce Treaty and 
license provisions. The United States may not apply sanctions of any 
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kind against a party for taking enforcement actions consistent with the 
‘Treaty. 


Article 6 sets forth procedures for consultations and dispute settle- 
ment. Unless the disputing parties agree otherwise, the Arbitration 
Rules of the United Nations Commission on International Trade Law 
will be used. 


Article 7 states that the parties shall meet once yearly to review the 
operation of the Treaty. 


Article 8 sets forth procedures for Treaty amendment. Proposed 
amendments will be considered at the annual review meeting, or any 
other time agreed by all parties. Amendments will be adopted by 
approval of all parties, and will enter into force upon receipt by the 
depositary of instruments of ratification, acceptance or approval of all 
parties. ; 


Article 9 describes simplified procedures for amending an Annex to 
the Treaty, in lieu of the procedures set out in Article 8. 


Article 10 describes appropriate methods of notification for any 
notice given in accordance with the Treaty. 


Article 11 appoints the Government of Papua New Guinea, as de- 
positary for the Treaty. 


Article 12 states the provisions for entry into force and termination 
of the Treaty. 


Annex I provides the terms and conditions, other than licensing 
requirements, for fishing under the Treaty. 


Annex II sets forth licensing procedures and payments. The Gov- 
‘ernment of the United States 1s to apply for licenses on behalf of vessel 
operators, who will individually pay the license fees. Licenses will not 
take effect until payments defined in Part 1 of Schedule 2, have been 
made. Grounds for denial of a license are spelled out.” 


? Id. at V-VI. 


JUDICIAL DECISIONS 
MONROE LEIGH 


Requests for discovery abroad—Hague Convention on ine Taking of Evidence 
Abroad in Civil or Commercial Matters—optional status of Convention—ap- 
plies when American court has personal jurisdiction—no rule of first resort to 
Convention 


SOCIETE NATIONALE INDUSTRIELLE AEROSPATIALE v. UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF IOWA. 107 
S.Ct. 2542. = 


U.S. Supreme Court, June 15, 1987. 


Petitioners, two corporations owned by the Republic of France and en- 
gaged in the designing, manufacturing and market:ng of aircraft, sought 
review of an interlocutory discovery order.’ After complying with initial 
discovery requests made under the Federal Rules of Civil Procedure? rather 
than under the Hague Convention, petitioners moved for a protective order 
in response to requests for documents, interrogatories and admissions that 
could only be found in France on the ground that the Hague Convention 
provided the exclusive procedure for taking discovery abroad. The district 
court denied petitioners’ motion and ruled that the Hague Convention on 
the Taking of Evidence Abroad in Civil or Commercial Matters (the Con- 
vention)” did not mandate the exclusive procedures for conducting pretrial 
discovery in the case. The Court of Appeals for the Eighth Circuit affirmed 
the district court and ruled that the Convention dic not apply in this case; 
` nor did comity require first resort to the procedures set forth in the Conven- 
‘tion.* The Supreme Court affirmed (5-4) (per Stevens, J.) and held that: (1) 
the Convention does not set out exclusive and mandatory procedures to be 
used in conducting pretrial discovery; (2) the Convention applies to situa- 
tions where the U.S. district court has personal jurisdiction over the foreign 
litigant from whom discovery was requested; and (3) comity does not re- 
quire that in all cases the Convention be used as a matter of first resort, but 
does require a particularized analysis of the interests of the foreign and 
requesting nations prior to resort to the Convention. 


! The discovery order on which this appeal was based is part of a products liability suit that 
arose out of a crash injuring the pilot and a passenger of an aircraft manufactured by peti- 
tioners. Although the nominal respondent is the district court, the original plaintiffs and real 
respondents are three U.S. citizens whose claims have been consolidated. 

? The initial requests did not require discovery outside the United States. In complying with 
these requests, the petitioners made no objection to the court’s exercise of personal jurisdic- 
tion. 

3 Opened for signature Mar. 18, 1970, 23 UST 2555, TIAS No. 7444, 847 UNTS 231 
(entered into force Oct. 7, 1972). ~ 

4 In re Societe Nationale Industrielle Aerospatiale, 782 F.2d 120 (8th Cir. 1986). 
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The Supreme Court framed the question before it as concerning “the 
extent to which a Federal District Court must employ the procedures set 
forth in the Convention when litigants seek answers to interrogatories, the 
production of documents, and admissions from a French adversary over 
whom the court has personal jurisdiction.”” For the purposes of interpreta- 
tion of the Convention on this point, the Court viewed the treaty as a 
. “contract between nations.’’° In accordance with this mode of analysis, the 
Court looked first to the text of the Convention for evidence of whether the 
parties had intended the Convention to be applied to the exclusion of all 
other discovery techniques. After recounting the history of the treaty, the 
Court concluded that the permissive language of several articles in the 
Convention and the absence of any command that a’contracting party must 
use the Convention’s procedures evidenced an intent to make the treaty a 
“permissive supplement, not a pre-emptive replacement, for other means of 
obtaining evidence.’’’ The Convention was viewed as an endeavor to facili- 
tate discovery, not by requiring its exclusive use, but by giving an American 
court the option to resort to its procedures when it deems that course of 
action appropriate.® 

In addition, the Court overruled the appellate court’s ruling that the 
Convention does not apply at all when the foreign litigant is subject to the 
personal jurisdiction of the American court. In conformity with the Court’s 
view of the Convention as supplementary and as expanding the procedures 
already available to the court in question, the majority ruled that the Con- 
vention’s procedures are available whenever they facilitate the gathering of 
evidence. 

Having dismissed the extreme positions that the Convention applies ex- 
clusively or that it does not apply at all in this case, the Court turned its 
attention to deciding whether courts should use the Convention as a matter 
of first resort. The Court first observed that such a presumption would have 
been included in the Convention if the parties had actually intended the 
presumption to apply. In the absence of such language in the Convention, 
the Court concluded that a blanket rule of first resort to the procedures in 
the Convention would be unwise, overly burdensome, and unfair to domes- 
tic litigants.’ 

In the absence of any textual support for deciding when to resort to the 
Convention, the Court looked to principles of comity to guide its decision. 
In the majority’s view, comity required respect for the procedures of the 
requesting state whenever reasonable in light of the particular facts of the 
case, the sovereign interests involved and the likelihood that resort to other 


5 107 S.Ct. 2542, 2546. 

ê See Trans World Airlines v, Franklin Mint Corp., 466 U.S. 243, 253 (1984). 

7107 S.Ct. at 2551. ° Id. at 2550. 

* The Court concluded that foreign litigants in U.S, courts would have an unfair competitive 
advantage because they could make use of discovery procedures contained in the Convention 
as well as the Federal Rules (whichever proved less burdensome) for discovery in the United 
States. Domestic litigants, however, would be limited to first exhausting procedures contained 
in the treaty. 
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procedures would not prove effective.'° While the Court concluded that the 
task of drawing the line between reasonableness and unreasonableness must 
be done by the trial court in each case, it declined to provide “‘specific rules 
to guide this delicate task of adjudication.” ™ 

Ina lengthy and sharply worded dissent joined by three other members of 
the Court, Justice Blackmun criticized the majority’s relegation of the Con- 
vention to an “‘optiona!”’ status as potentially an “affront to the nations that 
have joined the United States in ratifying” the treaty.'* The minority opin- 
ion concurred with the Court’s dismissal of petitioners’ argument that the 
Convention was to be applied exclusively and respondent’s argument that it 
did not apply at all. However, the minority dissented on the question of first 
resort to the discovery procedures in the Convention over those provided by 
the Federal Rules of Civil Procedure. 

In the minority’s view, the rule the Court laid down for deciding when to 
resort to the Convention over the Federal Rules is flawed in terms of its 
reasoning and the probable results of its application. First, Justice Blackmun 
maintained that the Court’s comity analysis is preemoted by the existence of 
the treaty. According to this argument, the conflicts that a comity analysis 
were meant to resolve had already been resolved bv the terms of the Con- 
vention. Second, the minority challenged the majority’s reading of the text 
of the Convention, its history and its purpose. Under this view, the Conven- 
tion is a device to eliminate the friction that had been caused by the appli- 
cation of U.S. discovery rules abroad, in common law as well as civil law 
countries. The four dissenting Justices observed that signatory nations 
would have no reason to accept the Convention unless it afforded some 


10 107 S.Ct. at 2556. 

1! Id. at 2557 (footnote omitted). To guide courts on the concerns to be addressed in the comity 
analysis, the Court referred to the RESTATEMENT OF FOREIGN RELATIONS LAW OF THE 
UNITED STATES (REVISED) §437(1)(c) (Tent. Draft No. 7, 198€) (Revised Restatement) (ap- 
proved May 14, 1986). Although the Court recognized that tie relevant provision of the 
Revised Restatement “may not represent a consensus of international views,” the Court none- 
theless noted that the factors listed in the Revised Restatement “are relevant to any comity 
analysis.” Slip op. at 20 n.28. The Court quoted the following factors from the Revised 
Restatement as those that should be considered in ordering foreizn discovery when objections 
are made by the requested state: 


(1) the importance to the. . . litigation of the documents or other information re- 
quested; ; | 


(2) the degree of specificity of the request; 
(3) whether the information originated in the United States; 
(4) the availability of alternative means of securing the information; and 


(5) the extent to which noncompliance with the request would undermine important 
interests of the United States, or compliance with the reques: would undermine important 
interests of the state where the information is located. 


The Court also observed that laws of the requested state that forbid the discovery ordered 
under the Federal Rules, such as the French blocking statute in this case, are to be taken into 
account by the district court as an expression of the foreign government's interests in the case. 

12 107 S.Ct. at 2557-58 (Blackmun, J., concurring in part and dissenting in part). 
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“respect [for] their territorial sovereignty by using the Convention proce- 
dures.’’!* Third, the minority asserted that domestic courts are ill-prepared 
to manage the tension between the broad discretion American courts have 
in managing discovery and the discretion usually allotted to the executive 
branch in accommodating foreign and U.S. interests. In addition, the par- 
ties in the suit are not likely to represent adequately the broader interests of 
the countries involved, and corrective review of district court decisions is 
unlikely when dealing with interlocutory discovery orders." 


The crux of the minority’s position is that the Court has made a difficult 
and “‘delicate’’ question much harder to answer, and much less likely to be 
answered correctly. Rather than deferring to the relevant analysis and bal- 
ance of political interests already embodied in the Convention, the major- 
ity’s decision makes the trial court’s choice of procedures for pretrial discov- 
ery in a foreign country a matter of discretion, without furnishing relevant 
guidelines. 

‘The majority’s opinion may best be viewed as an attempt to salvage first 
resort to discovery techniques under the Federal Rules of Civil Procedure 
when the request is relatively simple and unintrusive. The Court’s support 
for a particularized analysis of the interests involved when managing discov- 
ery is consonant with the majority’s emphasis on the unintrusive nature of 
the particular requests involved in the case. However, as the minority cau- 
tions, the Court’s attempt to allow resort to the Federal Rules when they can 
facilitate simple requests may have the opposite effect over time. In the 
absence of clear guidelines for the “comity analysis.’ mandated by the ma- 
jority, it is unclear how deferential district courts will be to the procedures 
set forth in the Convention and what the standard will be for an unreason- 
able discovery request under the Federal Rules. 


Consular immunity—Foreign Sovereign Immunities Act—-Vienna Convention on 
Consular Relations-—jurisdiction over allegations of consular misconduct 


GERRITSEN v. DE LA MADRID. 819 F.2d 1511.. 
U.S. Court of Appeals, 9th Cir., June 18, 1987. 


Appellant Jack Gerritsen, plaintiff in an action against the President of 
Mexico, the Mexican Consulate, and several consular officials and em- 
ployees associated with the Mexican Consulate in Los Angeles, appealed 
from a district court order dismissing the complaint against all of the defend- 
ants for lack of subject matter jurisdiction. The complaint alleged that on | 
several occasions, when the appellant was distributing leaflets critical of the 
Mexican Government in front of the Mexican Consulate in Los Angeles, 
consulate staff members acted in various unlawful ways to stop him.’ The 


13 Jd. at 2559. 

14 See Kerr v. United States Dist. Court, 426 U.S. 394, 402-05 (1976). 

! The staff’s alleged acts included striking Gerritsen with a heavy metal object, threatening 
him with a club and a gun, kidnapping and interrogating him, and forcibly taking his leaflets 
and camera. 819 F.2d 1511, 1513. 
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District Court for the Central District of California issued a sua sponte order 
dismissing the complaint, holding that the absence af state action precluded 
subject matter jurisdiction under the jurisdictional provision relied on in the 
complaint, 28 U.S.C. §1343. The U.S. Court of Appeals for the Ninth 
Circuit (per Pregerson, J.) reversed and remanded with leave to file 
amended pleadings; the court held that the distric: court had jurisdiction 
under 28 U.S.C. §1351 over the claims against the zwo consuls general and 
the vice consul, and that it had jurisdiction under the Foreign Sovereign ` 
Immunities Act of 1976 (28 U.S.C. §§1330, 1602—1611 (1982)) (FSIA) 
over the claims against the Mexican Consulate. 

In its de novo review of subject matter jurisdiction, the appellate court 
examined 28 U.S.C. §1343, the only statutory provision under which the 
complaint asserted subject matter jurisdiction, as well as 28 U.S.C. §1351 
and 28. U.S.C. §1330(a). The district court had considered no ground for 
subject matter jurisdiction other than that stated in the complaint. How- 
ever, the appellate court held that a court may sustain jurisdiction when the 
facts set forth in the pleading reveal a proper basis for assuming jurisdiction 
other than the one improperly asserted.” 

The appellate court first examined 28 U.S.C. §1251, which provides that 
“t]he district courts shall have original jurisdiction, exclusive of the courts 
of the States, of all civil actions and proceedings against-—(1) consuls or vice 
consuls of foreign states. . . .”” While this provision appears on its face to 
grant the federal courts jurisdiction over the two consuls general and one 
vice consul, the court noted that jurisdiction may be limited by treaty. 
Therefore, the appellate court examined the Vienna Convention on Con- 
sular Relations,’ which eliminates jurisdiction over consular officers and 
employees with respect to “acts performed in the exercise of consular func- 
tions.” The appellate court relied on Article 5 of the Vienna Convention to 
determine that “consular functions” consist in (1) protecting the interests of 
the sending state and its nationals “within the limits permitted by interna- 
tional law”; and (2) performing other designated functions not prohibited 
by the laws and regulations of the receiving state. The court construed the 
phrase “‘within the limits permitted by international law” to exclude from 
the scope of consular functions any interference with the internal affairs of 
the receiving state. The court concluded that wronzful acts committed by a 
Mexican consular official or employee in the United States to suppress 
criticism of Mexico interfere with U.S. internal affairs by impairing the 


? See Williams v. United States, 405 F.2d 951, 954 (9th Ciz. 1969); 5 C. WRIGHT & A. 
MILLER, FEDERAL PRACTICE AND PROCEDURE §1206 (1969). 

The court noted that an allegation that all of the defendants are aliens would confer diversity 
jurisdiction under 28 U.S.C. §1332 and that the appellant must be permitted to amend his 
complaint accordingly if all of the defendants are aliens. 819 F.2d at 1515 n.4. l 

? Apr. 24, 1963, 21 UST 77, TIAS No. 6820, 596 UNTS 26. [hereinafter Vienna Conven- 
tion]. “The Vienna Convention is the most recent and most authoritative treaty binding on 
both Mexico and the United States that deals with consular relazions and consular immunity.” 

819 F.2d at 1515. 
4 Vienna Convention, supra note 3, Art. 43. 
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citizenry’s ability to promote self-government through robust discourse of 
public issues. Furthermore, many of the alleged acts were not consistent 
with United States penal laws, and were therefore prohibited by the laws of 
the receiving state. As the alleged acts of the two consuls general and the 
vice consul were not within the limits permitted by international law and 
were prohibited by the laws of the receiving state, the appellate court held 
that these acts were not consular functions and therefore were not protected 
by consular immunity. 

In addition, the appellate court found jurisdiction over the Mexican Con- 
sulate under 28 U.S.C. §1330(a), which provides the federal district courts 
with jurisdiction over any nonjury civil action against a foreign state not 
entitled to immunity under the FSIA. The FSIA does. not extend foreign 
sovereign immunity in actions seeking damages for personal injury or loss of 
property caused by the tortious act or omission of a foreign state or its 
official or employee if the act or omission occurs in the United States and is 
not part of the exercise of a discretionary function.” The appellate court 
utilized the test set out in Olsen v. Government of Mexico,° which defines 
“discretionary function” as the planning level of governmental activity, 
designed to establish policy, rather than the operational level of government 
activity, designed to carry out policy. The court determined that many of 
the acts alleged in the complaint to have been committed on behalf of the 
Mexican Consulate were not decisions at the planning level, but rather were 
acts to carry out policy at the operational level. The court concluded that 
the Mexican Consulate should not be held entitled to immunity under the 
FSIA in this case, and that federal subject matter jurisdiction therefore 
existed over the claims against the Mexican Consulate. 


The Ninth Circuit’s restrictive interpretation of the “consular functions” 
protected by the Vienna Convention and narrow construction of “‘discre- 
tionary functions” shielded by the Foreign Sovereign Immunities Act indi- 
cate that federal courts will have significant power to call foreign consulates 
to account for their activities in the United States. 


Federal jurisdiction—preliminary injunction—act of state doctrine—public and 
private acts of government officials 


REPUBLIC OF THE PHILIPPINES v. MARCOS. 818 F.2d 1473. 
U.S. Court of Appeals, 9th Cir., June 4, 1987. 


Appellants, former President of the Philippines Ferdinand Marcos, his 
wife, several of their associates, corporations allegedly controlled by some or 
all of them, and a bank where Mrs. Marcos has an account, appealed from a 
preliminary injunction order preventing the transfer of property held any- 
where in the world by or on behalf of the Marcos family. In the underlying 
suit, appellee Republic of the Philippines alleged that the appellants had 
violated the Racketeer Influenced and Corrupt Organizations Act (RICO), 


5 98 U.S.C. §1605(a)(5) (1982). 
6729 F.2d 641, 647 (9th Cir.), cert. denied, 469 U.S. 917 (1984). 
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18 U.S.C. §§1961-1968 (1982), and various state laws by abusing their 
official positions in the Philippine Government. Appellee sought the return 
of appellants’ alleged ill-gotten gains and $50 billion in punitive damages. 
Pending a hearing on the merits, the U.S. District Court for the Central 
District of California granted the injunction against transfers of the disputed 
property, finding that it had subject matter jurisdiction, that appellee had 
established.a substantial likelihood of prevailing cn the merits and that 
failure to grant the injunction would irreparably harm appellee. On appeal, 
a sharply divided three-judge panel of the U.S. Court of Appeals for the 
Ninth Circuit reversed the lower court decision, issued three separate opin- 
ions and held (per Kozinski, J.) that the preliminary ‘injunction should be 
vacated because the act of state doctrine made it unlikely that appellee 
would succeed on the merits. 

A majority of the panel concluded that the lower court had subject matter 
jurisdiction to entertain appellee’s claims. The court held that jurisdictional 
claims were viewed “‘under an exceedingly generous standard at this stage 
of the proceedings,’’! and applied the standard set out in Keniston v. Roberts, 
which requires that a plaintiff’s claim fulfill two criteria: (1) it must claim a 
right to recover under the Constitution and laws of the United States, and 
(2) the claim must not be wholly insubstantial and frivolous. Judge Hall 
disagreed on this issue, arguing that a more stringent jurisdictional test 
applied to RICO cases. 

The issue creating the most controversy on the panel, however, was 
whether appellee had demonstrated the likelihood of success on the merits 
necessary for a court to grant a preliminary injunction. In attempting to 
_ demonstrate its probable success on the merits, appellee’s motion for a 
preliminary injunction did not attempt to match particular illegal acts with 
specific property. Instead, appellee relied on a “net worth analysis,” which 
focused on the discrepancy between the income actually reported by the 
Marcos family over the last two decades and an alleged current net worth of 
over $1.5 billion. Appellee also offered evidence that this discrepancy would 
be “extremely difficult, if not impossible, to explain from lawful sources.” 

In his opinion, Judge Kozinski wrote that this “net worth theory” could 
only succeed if appellee could show “that tracing {particular property to 
particular illegal acts] is unnecessary because practically all of the 
Marcoses’ wealth was obtained illegally.’’* If the court were unable to adju- 
dicate the legality or illegality of a substantial portion of the Marcoses’ 
acquisitions, then appellee’s “net worth theory would collapse, and with it its 
probability of success on the merits.” Kozinski found that, while appellee’s 
complaint charged Marcos with a few acts that could be considered as 
“nothing more than common fraud or theft accomplished without the ex- 
ercise of governmental authority,” the “vast majority’ of activities that 
appellee claimed were illegal “could only have [been] undertaken pursuant 


! 818 F.2d 1473, 1477. > 717 F.2d 1295 (9th Cir. 1983). 
* Affidavit of Mr. Benigno Alas, 818 F.2d at 1501 (Nelson, J.. dissenting). 
* 818 F.2d at 1480 (emphasis in original). 5 Id. 
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to [Marcos’s] powers as President of the Philippines.” The court would | 
therefore be compelled to adjudicate whether Marcos’s actions as President 
were lawful under Philippine law, thus implicating the act of state doctrine 
“in its most fundamental sense.” 

Kozinski considered several arguments as to why the act of state doctrine 
might not apply to appellants’ alleged acts. He rejected the argument that, 
because those acts were illegal under Philippine law, they were not “ ‘public 
acts . . . [undertaken] in the exercise of governmental authority,’ ”® but 
private acts not subject to the act of state doctrine. Kozinski concluded that, 
as long as Marcos had gained access to public monies by any governmental 
act, the act of state doctrine would be implicated. Kozinski also rejected the 
argument that the act of state doctrine did not apply because the Philippine 
Government had itself filed suit, which reduced any chance that a judicial 
ruling would complicate U.S. foreign relations, one of the reasons for the 
doctrine’s existence.’ Kozinski was unwilling to consider appellee’s claims 
‘‘[a]bsent express encouragement from the political branches of our govern- 
ment,” and he found no such encouragement present.'° 

Finally, Kozinski concluded that, even if the act of state doctrine did not 
bar appellee’s inquiry, the political question doctrine would do so because 
the court ‘‘would have to determine the legality of the actions of a foreign 
head of state, exercising dictatorial powers under a reign of martial law.””"! 
Judge Kozinski concluded that since there were no “judicially manageable 
standards the court could apply in making such a determination,’’!* a court 
would be barred from reviewing the merits of this case. 

Judge Nelson “‘strenuously”’ dissented from Judge Kozinski’s opinion. 
Judge Nelson opined that Kozinski blurred “‘the distinction between the 
official and unofficial character” of appellants’ acts. Instead, Nelson ob- 
served, many of the acts of which appellants were accused were private, and 
thus not covered by the act of state doctrine. Nelson therefore concluded 
that the district court should be allowed to determine which of the chal- 
lenged acts were official and which were not before determining whether 
the act of state doctrine would apply. Nelson also concluded that Kozinski 
improperly removed from appellants the burden of establishing that any of 
their conduct constituted an act of state, and that the executive branch had 
clearly indicated its support for adjudication of the case. 

The third member of the judicial panel, Judge Hall, argued that the 
district court lacked subject matter jurisdiction to enter the injunction 
order; he therefore believed it unnecessary to consider the likelihood that 


6 Id. at 1478. 

7 Id. at 1481. The act of state doctrine provides that “the courts of one country will not sit in 
judgment on the acts of the government of another done within its own territory.” Underhill v. 
Hernandez, 168 U.S. 250, 252 (1897). 

8 818 F.2d at 1482 (quoting Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 
682, 706 (1976) (opinion of White, Powell and Rehnquist, JJ., and Burger, C.J.)) (emphasis in 
original). 

? See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). 

10 818 F.2d at 1486. 11 Id. at 1488. 

12 Jd, 


1 


952 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 81 


appellee would succeed on the merits. He indicated, however, that, if the 
district court had had jurisdiction, he would have agreed with Judge 
Kozinski that the lower court had erred in finding that appellee was likely to 
succeed on the merits of its case. 


It is particularly interesting to compare the result in this case to the 
Second Circuit’s decision last year in a similar case.'* However, the split 
opinion in this case may limit its precedential value. 


Foreign Sovereign Immunities Act—“‘commercial activity —whether coniract con- 
stitutes “commercial activity” under FSIA depends upon basic exchange in the 
contract and not upon ancillary terms that facilitate performance 


PRACTICAL CONCEPTS, INC. v. REPUBLIC OF BOLIVIA. 811 F.2d 1543. 
U.S. Court of Appeals, D.C. Cir., February 17, 1987. 


Plaintiff, an American consulting firm, brought an action in the United 
States District Court for the District of Columbia against the Republic of 
Bolivia for breach of contract. After entry of a default judgment against it, 
Bolivia asked the district court to vacate the judgmert and dismiss plaintiff’s 
case on the grounds that the court lacked jurisdiction under the Foreign 
Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611 (1982)) 
(FSIA). The district court granted the motion and plaintiff appealed. The 
U.S. Court of Appeals for the District of Columbia Circuit (per Ginsburg, J.) 
held that the district court had erred in determining that it lacked jurisdic- 
tion, and remanded the action to the district court for consideration of 
Bolivia’s defenses to plaintiff’s complaint. 

The court of appeals first noted that U.S. courts have jurisdiction to 
entertain civil actions against foreign states only were the general rule of 
sovereign immunity is excepted by some provision of the FSIA or by an 
international agreement. Among other prescriptions, the FSIA provides 
that foreign states Jack immunity from actions that are “‘based upon a com- 
mercial activity” (28 U.S.C. §1602(a)(2)). Although the FSIA does not itself 
define “commercial activity,” it is generally held that “ ‘[i]f the activity is 
one in which a private person could engage, it is not entitled to immunity.’ °” 
The district court held that the contract upon which plaintiff sued Bolivia 
was not ‘commercial’ since it “include[d] numerous terms which only a 
sovereign state could perform, and which no private firm or individual 
going into the market place could ever offer.’”'? For example, Bolivia agreed 
to exempt plaintiff from taxation, to grant plaintiff preferential bureau- 
cratic treatment and to extend diplomatic privileges to plaintiff’s personnel. 


!3 Republic of the Philippines v. Marcos, 806 F.2d 344 (2d Cir. 1986) (refusing to apply act 
of state doctrine), summarized in 81 AJIL 417 (1987). 

! 811 F.2d 1543, 1549 (quoting Texas Trading & Milling Corp. v. Federal Republic of 
Nigeria, 647 F.2d 300, 309 (2d Cir. 1981), cert. denied, 454 U.S. 1148 (1982)). 

2613 F.Supp. 863, 869, reconsideration denied, 615 F.Supp. 92 (D.D.C. 1985). 
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The court of appeals disagreed with the district court’s analysis, finding 
that the determination of whether a contract constitutes “commercial activ- 
ity” within the meaning of the FSIA must focus on “‘the essential character 
of the exchange” and not upon incidental or auxiliary terms that merely 
facilitate performance of the contract. The court reasoned that to deter- 
mine the character of a contract from its auxiliary rather than its central 
, provisions could defeat the intent of the FSIA that foreign states are to be 
subject to suit whenever they act in an essentially private, rather than a 
sovereign, capacity.” In this case, the core of the contract between plaintiff 
and Bolivia was the exchange of money for advice. The contractual provi- 
sions relied upon by the district court were auxiliary to this essentially 
private exchange.* Thus, the court of appeals ruled that the contract at issue 
was ‘‘commercial activity” and that the district court had jurisdiction to 
entertain plaintiff’s suit. 

Nevertheless, the court of appeals did not order reinstatement of the 
default judgment against Bolivia. It noted that Bolivia’s failure to defend 
plaintiff’s suit may have been the excusable result of cultural and jurispru- 
dential differences between Bolivia and the United States, and it stated that 
encouragement of foreign states to appear before U.S. courts is in the 
interest of U.S. foreign policy. Thus, observed the court, when a foreign 
state appears and asserts defenses, public policy strongly favors full consider- 
ation of those defenses, even though a default judgment may already have 
been entered. The court therefore remanded the action to the district court 
for consideration of Bolivia’s affirmative defenses.° 


The appellate court’s decision is faithful to the FSIA’s underlying purpose 
that foreign states are to be answerable in court for essentially private acts. 
The opinion provides lower courts some additional and much-needed guid- 
ance on the difficult question of defining ‘‘commercial activity” and offers a 
foreign policy—sensitive approach to the review of default judgments against 
foreign states. 


3? 811 F.2d at 1548-50 (citing Hearings on H.R. 11315 Before the Subcomm. on Administrative 
Law and Governmental Relations of the House Comm. on the Judiciary, 94th Cong., 2d Sess. 24, 30 
(1976)). 

* The court noted that some of the performance-facilitating terms of the contract were 
required as conditions of a grant to Bolivia from the U.S. Agency for International Develop- 
ment (AID), which financed Bolivia’s performance. Id. at 1550-51. The court stated that the 
approach of the district court ‘‘would yield immunity for foreign states whenever AID condi- 
tioned its financial support on performance-facilitating features of the kind encountered here.” 
Id, at 1550. The court held that such a result would be contrary to the congressional intent that 
the AID affiliation should not affect the commercial or private nature of an activity. Id. (relying 
on H. Rep. No. 1487, 94th Cong., 2d Sess. 16 (1976), reprinted in 1976 U.S. CODE CONG. & 
ADMIN, News 6604, 6615). 

* Id. at 1551-52. The court may have been influenced by the apparent merit of Bolivia's 
claim that plaintiff had failed to comply with a contract clause requiring arbitration of disputes 
between the parties, since it expressly directed the district court’s attention to this defense. Id. 
at 1545. 





954 THE AMERICAN JOURNAL OF INTERNATIONAL LAW  [Vol. 81 


Federal jurisdiction—nonrecognition of foreign state government—entitlement of 
citizen of foreign state to sue in U.S. courts 


IRAN HANDICRAFT AND CARPET EXPORT CENTER v. MARJAN INTERNA- 
TIONAL Corp. 655 F.Supp. 1275. 
U.S. District Court, S.D.N.Y., March 17, 1987. 


Plaintiff, Iran Handicraft and Carpet Export Center, is an Iranian corpo- 
ration engaged in the business of exporting rugs end carpets from Iran. 
Defendant, Marjan International Corp., is a New York corporation that 
imports and sells rugs and carpets. Plaintiff brough: this action to recover 
$255,576 owed on overdue invoices for certain carpets that had been sold 
to defendant. Defendant sought dismissal of the suit. arguing that the court 
lacked subject matter jurisdiction because a citizen cf a foreign state whose 
government is not recognized by the United States may not sue as a plaintiff 
in U.S. courts. The U.S. District Court for the Southern District of New 
York (per Cannella, J.) denied the defendant’s motion to dismiss and held: 
that Iran qualifies as a ‘foreign state” under 28 U.S.C. §1332(a)(2) (1982), 
which enables its citizens to sue in the U.S. federal courts. 

In determining whether the court had jurisdiction over plaintiff’s lawsuit, 
the court turned first to the language of 28 U.S.C. §1332(a)(2) itself.’ 
Section 1332(a)(2) provides for suits between “‘citizens of a State and citizens 

. . of a foreign state.” The court noted that this language is derived from 
Article III, section 2 of the United States Constitution, which provides that 
“[t]he judicial Power shall extend to all Cases. . . between a State or the 
Citizens thereof, and foreign States, Citizens or Subjects.” However, the 
court added that neither Article III nor section 1332(a)(2) defines the term 
“foreign state.” Therefore, courts have deferred to the executive branch in 
determining what entities shall be considered foreign states, because “‘it is 
outside the competence of the judiciary to pass judgment upon executive 
branch decisions regarding recognition.” ? 

The court then focused on the “‘fundamental distinction between recog- 
nition of a state as an international juridical entity and recognition of a 
particular government. ”? The court observed that for a foreign state itself to 


be entitled to sue in U.S. courts,* both the state and the government that it . 


represents must be recognized by the United States Government.’ Courts 


1 The court noted that “ ‘[a]bsent a clearly expressed legislative intention to the contrary, 
that language must ordinarily be regarded as conclusive.’ ” 655 F.Supp. 1275, 1277 (quoting 
Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 

? Id. 3 Id. 

428 U.S.C. §1332(a)(4) (1982) provides for suits between “a foreign state. . . as plaintiff 
and citizens of a State or of different States.” 

5 The court noted, that “{nJonrecognition of a particular government” indicates that the 
United States Government has refused “ ‘to regard that government as the legitimate spokes- 
man in international affairs for the people it purports to govern.” 655 F.Supp. at 1278 
(quoting Federal Republic of Germany v. Elicofon, 358 F.Sup>. 747, 752 (E.D.N.Y. 1972), 
aff'd, 478 F.2d 231 (2d Cir. 1973), cert. denied, 415 U.S. 931 (1974)). 
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have denied access to unrecognized foreign governments and their political 
subdivisions.° 

In contrast, in cases such as this one involving parties claiming to be 
citizens of a foreign state, courts have focused only on whether the foreign 
state was recognized by the United States as ‘‘a free and independent sover- 
eign.” The court noted two cases where actions brought by foreign non- 
governmental entities were dismissed because the host territories (1.e., Pales- 
tine and Hong Kong) were not recognized by the United States Govern- 
ment as independent, sovereign nations at the time the suits were | 
commenced.* The question whether the foreign government izself was rec- 
ognized by the U.S. Government was irrelevant in these litigations. 

Therefore, the court rejected the defendant’s assertion that section 
1332(a)(2) requires the recognition of both the foreign state and the current 
government. The court observed that “‘[i]n the instant case, it is beyond 
doubt that the United States continues to recognize Iran as an independent 
sovereign nation, despite the fact that it has withdrawn, or more precisely 
withheld, recognition of the Khomeini regime.’ The cour: noted that 
recognition of a foreign government is essentially a political act, which the 
executive branch alone is empowered to undertake. Once the United States 
has recognized an entity as a sovereign state, however, a subsequent with- 
drawal of recognition of that state’s government does not effect a change in 
the underlying recognition of the state as an international juridical entity. 
Therefore, the court concluded that section 1332(a)(2) requires only that it 
determine whether the foreign state of which the party claims citizenship is 
recognized by the United States as an international juridical person, because 
“[t]he rationale for denying access to our courts is simply nct implicated 
when a private citizen of a recognized foreign state seeks vindication of 
individual rights related to a purely commercial dispute with a citizen of the 
United States.” 


The holding in the instant case that Iran qualifies as a “foreign state” for 
purposes of federal jurisdiction is rendered more appropriate by the fact 
that Iran and its agencies regularly apply to the U.S. courts in suits against 
United States nationals." 


ê Id. (citing Republic of Vietnam v. Pfizer, Inc., 556 F.2d 892, 894 (8th Cir. 1977); Elicofon, 
358 F.Supp. at 756-57). 

7 Id. (citing Windert Watch Co. v. Remex Electronics Ltd., 468 F.Supp. 1242, 1244 
(S.D.N.Y. 1979)). 

8 Klausner v. Levy, 83 F.Supp. 599 (D. Va. 1949); Windert Watch Co., 468 F.Supp. at 1242. 
The court also discussed several other cases in this context, including Murarka v. Bachrack 
Bros., 215 F.2d 547 (2d Cir. 1954); Cedec Trading Ltd. v. United Am. Coal Sales, 556 F.Supp. 
722 (S.D.N.Y. 1983); and Tetra Fin. (HK) Ltd. v. Shaheen, 584 F.Supp. 847 (S.D.N.Y. 1984). 

° Slip op. at 8. In its discussion of the facts of the case, the court recounted the history of 
political turmoil in Iran during 1979-1980, noting that the United States had severed all 
diplomatic relations with the Government of Iran on Apr. 7, 1980. 

'0 Td. at 1280. 

11 Td, at 1281. See, e.g., Farman-Farmaian Consulting Eng’g Firm v. Harza Eng’g Co., No. 87 
C 1599 (N.D. Ill. filed Feb. 19, 1987). 


CURRENT DEVELOPMENTS 
CALIFORNIA’S NONLAWYER LAWYER 


Registered Foreign Legal Consultants (RFLCs) may now practice law in 
California without having to take and pass the state bar examination. Gali- 
fornia Rule of Court 988, which became effective on April 2, 1987, permits 
lawyers from other countries to provide legal advice concerning the laws of 
the foreign jurisdictions where they are admitted. California previously had 
allowed only members of the state bar to provide legal advice regarding the 
law of a foreign country.’ 

Applicants must meet the following requirements: admission to practice 
in another country, good standing therein and actual practice as an attorney 
(or counselor-at-law) for 4 of the 6 years prior to filing an application with 
the California State Bar. ‘They must also file evidence of carrying profes- 
sional responsibility insurance and make an annual report to renew their 
certification (neither of which is required of California lawyers). RFLCs and 
California lawyers are subject to the same rules of conduct. Licensed con- 
sultants, however, cannot hold themselves up as members of the bar, appear 
on behalf of clients or execute legal documents in specified circumstances.” 
As in New York, these restrictions will greatly limit the number of ap- 
plications.? 

As reported earlier in the Journal, implementation of the California h- 
censing rule was delayed for several years owing to substantive concerns 
about the text of the proposal.* Its adoption may result in litigation testing 
the principles of separation of powers and equal protection under California 
law. Unlike the rule adopted by the New York Staze Legislature,” Califor- 
nia’s RFLC rule was created by a one-sentence opinion of the California 
Supreme Court-——and accompanied by a five-page dissent. 

The objections did not question directly the concept of having RFLCs 
practice in California, although their existence was perceived as violating 
equal protection of the law. The judicial creation of this special class of 


' Bluestein v. State Bar, 13 Cal.2d 162, 174, 529 P.2d 599, 118 Cal. Rptr. 175 (1974). 

2 Rule 988 has been published in the official California Reports (43 Cal.3d) and will be 
published in West’s annotated California Civil and Criminal Rules. It is reprinted in 26 ILM 980 
(1987). Inquiries about applications may be directed to the Office of Professional Standards of 
the State Bar of California. 

The author thanks Deborah Fulton, Staff Attorney, for providing copies of Rule 988 and 
various documents filed with the California Supreme Court in support of its adoption. 

3 See 10th Anniversary Nears for Legal Consultants, N.Y.L.J., Jan- 4, 1984, at 1, col. 4 (only 70 
licensed consultants in New York, all located in New York City). For the New York rule, see 22 
N.Y.C.R.R. pt. 521, reprinted in 26 ILM 996 (1987). 

t See Slomanson, California Becomes Latest State to Consider “Foreign Legal Consultant,” 80 AJIL 
197 (1986). 

5 See Slomanson, Foreign Legal Consultant: Multistate Model for Eusiness and the Bar, 39 ALB. L. 
Rev. 199 (1975). 
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lawyers was characterized as an infringement upon the province of the 
legislature. State law contains the usual provision that “[n]o person shall 
practice law in this State unless he is an active member of the State Bar.” 
The thrust of the dissent was that 


[2]¢ is the Legislature, not this court, which has imposed the requirement 

of membership in the State Bar and attendant prerequisites. In effec- 

tuating rule 988, this court is creating an ad hoc class of practitioners 

and authorizing them to circumvent legislative requirements which all 

other practitioners must fulfill, The court has thus overreached its 
_ sphere of power.® 


In the event that California’s RFLC rule is attacked on these or other 
grounds, the state could lose some of the legal and financial advantages to be 
gained from adopting an international posture in keeping with its location 
on the Pacific Rim. Such litigation might even provide a basis for other 
states to reexamine their licensing schemes for foreign legal consultants.’ 
There is no case of record, however, that has attacked this institution in the 
several jurisdictions with an RFLC rule.’ One hopes that this vacuum indi- 
cates a national relaxation of the restrictions on practice by foreign lawyers, 
restrictions that do not necessarily serve either the public or the lawyers 
licensed by state bars.’ 


WILLIAM R. SLOMANSON* 


5 In re Adoption of Proposed Rule 988, 43 Cal.3d 534, 535-36, 737 P. 2d 768, 237 Cal. 
Rptr. 565 (1987) (Bird, C.J., dissenting) (emphasis in original). 

7 In addition to those of California, supra note 2, and New York, supra note 3, the foreign 
legal consultant rules of Japan and the District of Columbia are reprinted in 26 ILM at 881 and 
986, respectively. 

8 The author’s review of federal and state LEXIS libraries revealed no reference to foreign 
legal consultants or RFLCs. 

° See Comment, International Legal Practice Restrictions on the Migrant Attorney, 15 Harv. INT'L 
L.J. 298 (1974); and Comment, Foreign Branches of Law Firms: The Development of Lawyers 
Equipped to Handle International Practice, 80 Harv. L. REV. 1284 (1967). 

* Professor of Law, Western State University. 
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EDITED BY DETLEV VAGTS 


Mélanges Georges Perrin: Recueil de travaux offerts à M. Georges Perrin. Pub- 
lished by Bernard Dutoit and Etienne Grisel. Lausanne: Diffusion 
Payot, 1984. Pp. 325. Sw.F.49. 


Books honoring retiring academics take a variety of forms. Those that 
take the form of a collection of essays by different authors are most effective 
when the authors have been requested to focus their writing on a common 
theme or to expand upon subjects to which the honoree made a particular 
contribution. 

Given the breadth of the professional life and academic interests of 
Georges Perrin, the University of Geneva professor and former Swiss diplo- 
mat in whose honor this work was put together, the 18 primarily public 
international law essays (in three languages) that make up this book cover a 
very broad spectrum: from the law of neutrality to the law of the sea, from 
the European Court of Human Rights to the Soviet conception of interna- 
tional law, and from res judicata to the use of force under the UN Charter. 
While at times disconcerting, this lack of central focus takes little away from 
the strength of some of the individual contributicns. These include fine 
pieces by Louis Sohn, Georges Abi-Saab, Krzysztof Skubiszewski and 
Christian Dominicé, among others. Paradoxically, the very absence of a 
common theme tends to remind one of the growing fragmentation to which 
even the public sphere of international law is falling subject. 

This book has some shortcomings. A number of the contributions are 
brief essays that rely more on reflection and casuz! observations than on 
research or more formal methodologies. Of these, several would have ben- 
efited from greater analysis. For example, the contribution by Henri 
Theévenaz on Kelsen, Kelsen et le droit international (pp. 313-25), might have 
explored further Kelsen’s search for Grundprinzipien in international law 
and considered the relevance of that search in the contemporary world. 
Although all of the contributions deal with subjects of considerable topical 
value, a few sound somewhat dated, as if originally written in previous 
decades and simply touched up here and there for publication in the 
eighties. On the whole, however, the contributions in this book are useful 
and several are particularly illuminating. 

One group of essays has an unmistakable Swiss favor. Emanuel Diez, a 
member of the Swiss Foreign Ministry, writes ably about UN membership 
and the maintenance of neutrality under international law in UNO-Beitritt 
und Neutralitatserkidrung (pp. 77-90). Weighing carefully the implications of 
UN participation for a neutral state, particularly if the United Nations were 
to play a more active role in world affairs, as through the wider use of 
sanctions, the author manages to show that in the end it is the internal 
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perception (in the case of Switzerland, of the voters) of what UN member- 
ship means that determines a neutral state’s decision whether to join the 
international organization. But the paradox, he properly concludes, is that 
neutrality does not depend ultimately on how the neutral state sees its own 
neutrality but on how the community of nations, including the major world 


powers, sees it. In this light, the recent vote by the Swiss electorate against. 


Swiss membership in the United Nations may have been ill-conceived from 
an international law standpoint, since no nation seriously sees mere mem- 
bership in the United Nations as an act that could by itself atfect a state’s 
neutrality. 

In another interesting contribution, Blaise Knapp examines the relation- 
ship of international and domestic law in one particular context: the grant- 
ing of hydroelectric concessions among Switzerland and its neighbors (Le 
régime juridique des concessions hydro-électriques internationales en Suisse, pp. 
161-85). Besides revealing the degree to which treaties are a dominant 
source of regulation, Knapp demonstrates how two or more rational legal 
regimes may apply simultaneously with minimal conflict. From a very dif- 
ferent angle, the domestic—international law relationship is studied by 
Mathias-Charles Krafft in an essay on Swiss law and the cas2 law of the 
European Court of Human Rights, Observations sur les rapports entre le droit 
international et le droit suisse, a la lumiere notamment de certains développements 
récents de la jurisprudence de la Cour européenne des droits de Phomme (pp. 
187-97). There, too, the author sees no inherent incompatibility between 
international and domestic regulation, and concludes that ratifying the Eu- 
ropean Convention on Human Rights has had for Switzerland ‘‘no negative 
consequence from the point of view of sovereignty” and “no negative re- 
percussions on the structure of Swiss institutions” (p. 197, reviewer’s trans.). 

Two well-written contributions deal with law of the sea issues. One of 
these compares the mineral resources provisions of the 1982 UN Conven- 
tion on the Law of the Sea with traditional primary commodity agree- 
ments.’ Finding both consistent in the large sense with the underlying prin- 
ciples of the “New International Economic Order,” the study nonetheless 
identifies key differences between them. Whereas primary commodity 
agreements have traditionally been self-contained, supple instruments with 
procedures designed to cope with changing circumstances, the Law of the 
Sea Convention creates a more structured legal environment, giving access 
to outside bodies for dispute settlement and creating rather rigid rules that 
seem to aim more toward prescription rather than guidance. The authors, 
unhappily, do not offer enough of their views on the implications of these 
differences, but it seems possible that the less flexible rules con-ained in the 
Law of the Sea Convention will make its mineral resources program, in a 
competitive world, less viable. Access to outside dispute settlement bodies, 
in contrast, may be a desirable feature that in fact enhances the credibility of 
the Convention. 


1 Abi-Saab & Caflisch, La nouvelle Convention sur le droit de la mer en tant qu’accord de produits de 
base, at pp. 21-50. 
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Louis Sohn’s contribution focuses on the role of equity in the case law of 
the International Court of Justice (The Role of Equity in the Jurisprudence of the 
International Court of Justice, pp. 303-12). Sohn argues that the principle of 
equity has deep roots in the history of international law and proposes that it 
has become part of the jurisprudence of the ICJ. To him, equity is used at its 
best when it is employed “to temper the application of strict rules, to fill gaps 
in the law, to balance the interests of the parties anc to prevent injustice in 
particular cases” (p. 311). Although the writing is stimulating and instruc- 
tive, it seems incomplete: one longs to hear Sohn comment on related issues, 
such as the degree to which UN resolutions and other pronouncements 
from international organizations are influencing, if at all, the concept of 
equity in international law and whether arbitral bodies, with their more 
flexible structures, may be better prepared to dispense equity than formal 
courts. 

In a different area, Giorgio Malinverni’s article on the power of examina- 
tion of the European Court of Human Rights represents an interesting piece 
of writing for the degree to which it reflects a growing case law tradition 
within civil law systems (Le pouvoir d’examen de la Cour européenne des droits de 
homme, pp. 199-211). Indeed, Malinverni’s approach and his analysis of 
certain key decisions by the Court reveal an appreciation for precedent and 
inductive legal reasoning that until recently was rarely found outside of 
common law countries. Other articles of significance include Etienne 
Grisel’s piece entitled Res judicata: L'autorité de la chose jugée en droit interna- 
tional (pp. 139-60), which is instructive from the comparative lawyer’s 
standpoint, and Philippe Cahier’s essay on the 1978 Vienna Convention on 
Succession of States in Respect of Treaties (Quelques aspects de la Convention 
de 1978 sur la succession d'Etats en matière de traités, pp. 63—76). The Cahier 
contribution attains particular topical importance because the 1978 Con- 
vention, together with the 1983 Vienna Convention on Succession of States 
in Respect of Goods, Archives, and Debts, is bound to attract more attention 
as nations begin considering the relevance of these treaties to current world 
economic problems such as the country debt crisis. 

Two other useful articles are Rudolf Bindschedler’s contribution on in- 
ternational wrongful acts, Volkerrechtliche Verantwortlichkeit als Verbrechen (pp. 
51-61), and Christian Dominicé’s essay on satisfaction in international law, 
La satisfaction en droit des gens (pp. 91-121). Bindschedler focuses on the 
work of the International Law Commission on state responsibility and 
makes the important observation that the criminalization of wrongful state 
acts may be counterproductive because it can create disproportionate con- 
flict in interstate relations while failing to alter significantly international 
behavior. | 

Dominice concerns himself with whether “‘satisfaction”’ is a distinct con- 
cept in international law or merely a collective term for such concepts as 
restitutio in integrum, reparation, enforcement and punishment. In investi- 
gating this question, Dominicé, like Bindschedler, comes to see limits to an 
approach that would demand the ultimate sanction or the ultimate repara- 
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tion such as punitive damages. Dominice suggests that part of the difficulty 
is the measuring of damages; how, for example, does one assess “moral” 
damages to a nation? Another source of difficulty is our tendency to see 
reparation as the only means of satisfaction in international law, and largely 
to ignore the role that the constatation—the identification and denunciation 
——of illicit acts can play. By identifying and denouncing consistently (by, 
e.g., court decisions, governmental declarations) all acts contrary to interna- 
tional rules, the community of nations takes a first and perhaps the only 
“enforcement” step required of it, strictly speaking, by international law. 
Other steps beyond that are a matter of subjective choice for the victim. 

Dominicé’s proposition has a certain realist appeal, but it may underesti- 
mate the processes by which domestic law and general principles of law 
create expectations that carry over to the international legal system. Few 
individuals and states, one would assume, would be satisfied with an interna- 
tional system that accepted responsibility only for identifying and denounc- 
ing illegal acts. On the other hand, it may be that the ‘‘force of resistance of 
sovereigns” (p. 275, reviewer’s trans.), as Charles Rousseau puts it in his 
essay on the apparently growing reluctance by nations to make use of the 
International] Court of Justice (Crise de la justice internationale?, pp. 269-75), 
is increasing and thus diminishing the expectations people and states have of 
international law. 


GABE SHAWN VARGES 
Of the New York Bar 


Lezioni di organizzazione internazionale. 1: Principi generali. By Riccardo 
Monaco. Turin: G. Giappichelli Editore, 1985. Pp. 406. L. 26.000. 


Under the title “Lessons in International Organization: General Princi- 
ples,” Professor Monaco presents the results of a lifetime’s reflection on the 
legal foundation of international organizations and their work. Although 
not directed to the political and economic ramifications of international 
organizations, Monaco’s doctrinal analysis provides insight into their struc- 
ture and will help anyone attempting to draft or amend the basic documents 
of an international organization. 

The book is an adaptation of lectures intended to prepare university 
students to consult primary source materials. Each chapter appears to repre- 
sent one lecture and begins with a bibliography of books and articles that 
span the author’s long career as a scholar of international law. As occasion- 
ally happens in Italian legal writing, there are no footnotes. Although this 
style has advantages over compulsive citation, it would help the scholarly 
reader to have citations to specific sources that support the doctrinal gener- 
alities on which the book’s analysis is built. Likewise, systematic citation of 
treaties and primary source international documents would enable scholars 
and practitioners to follow the argument more precisely. 
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The book begins with theoretical chapters that caver the structure, per- 
sonality, status, functioning, internal order, responsibility for damages and 
external relations of international organizations. The balance of the book 
applies these concepts to the United Nations by way of illustration. 

The chapters tn the first part of the book alternate classifications of 
structure with interesting combinations of theoretical argument and fact. 
Thus, after such preliminaries of classifying international organizations as 
having open or closed membership rosters, being permanent or temporary, 
being universal or particular, and having various kinds of purposes, the 
author warms to the task of defining the extent to which international 
organizations may impinge on national sovereignty. He presents a stimulat- 
ing account of the evolution of this topic by tracing its history in the League 
of Nations, analyzing the roles of international law and national constitu- 
tional law, and examining pertinent provisions of the UN Charter and the 
EEC Treaty. The Italian Constitutional Court’s acceptance of the suprem- 
acy of European Community law with only limited reservations contrasts 
with the earlier paralysis of the League of Nations over the issue. 

The chapter on responsibility of international organizations for damages 
is another example of the balanced combination of theory and fact. Here 
Monaco starts with a 1949 advisory opinion of the International Court of 
Justice that found that the United Nations had the ability to seek damages 
from individual states. He asserts that the Court’s reasoning supports the 
proposition that the United Nations may itself be responsible for damages. 
From this theoretical point, he proceeds to discuss tne very real liability of 
the United Nations for damages caused by its military forces. To take a final 
example, the powers of international organizations to make treaties and 
undertake diplomatic activity are touched on just erough in the discussion 
of the legal personality of international organizations to ground the theory 
firmly in reality. 

The chapter on an international organization’s stztus with respect to the 
country hosting its headquarters and the organization’s relations with other 
countries focuses more heavily on practice. Monaco concludes that a body of 
customary law is evolving through the charters of international organiza- 
tions, specific treaties and agreements, and national law. For him, the privi- 
leges and immunities accorded to the United Nations and its affiliated orga- 
nizations are models of how this body of customary law applies to such 
practical issues as tax exemptions, currency exchange powers, customs 
duties and communications. 

The chapters on the functioning of international organizations and their 
internal organization follow the civil law doctrinal style of meticulous cate- 
gorization. The careful scholarly description of majority, weighted and 
consensus voting; statutory, organizational, executiv2 and jurisdictional au- 
tonomy; and techniques of review and control is a standard approach for an 
Italian legal text. The case studies, Socratic questions and competing views 
that a common law student would expect are not present. 

The chapter on the relations of international organizations with third 
parties mentions the effort of the Institute of International Law to restate 
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the law of such relations at its 1973 Rome meeting and then methodically 
lists the various kinds of agreements that an international organization 
might make. The potentially interesting topic of mixed agreements, that is, 
agreements to which both an international organization and its member 
states adhere, would benefit from a more specific discussion of the case law 
of the European Court of Justice. The degree to which the EEC may take 
action legally binding on its member states is unique among international 
organizations, and although a civil law scholar may tend to deemphasize the 
importance of case‘law, the European Court of Justice has played a key role 
in developing the EEC’s foreign relations powers. 

The book closes with the application of the theoretical chapters of the first 
part to the example of the United Nations, its affiliated organizations and its 
fundamental policy initiatives. The discussion of the general principles of 
the UN Charter brings to life the high hopes of its drafters, and the author 
ties UN actions on disarmament, decolonization and development to those 
principles. Successive milestones, such as the 1974 General Assembly resolu- 
tion known as the Charter of Economic Rights and Duties of States and the 
1975 Helsinki Conference, are also analyzed in light of the principles of the 
Charter. 

The universality and history of the United Nations make it a good exam- 
ple for the application of the theoretical considerations discussed in the first 
part of the book. But this choice also means that qualitatively different 
international organizations, notably the EEC, are not considered in depth. 
Developing-country and socialist perspectives on the legal theory of interna- 
tional organizations are also missing. 

Monaco’s book was written as a manuale, the text for an Italian university 
law course. While subject to the constraints imposed by this format, it 
nonetheless conveys the idealism and insight of a leading Italian scholar of 
international law. 

PATRICK DEL DUCA 
Of the California Bar 


| Staatenimmunitat und Gerichtszwang. By Helmut Damian. Berlin, Heidelberg, 
New York, Tokyo: Springer Verlag, 1985. Pp. xv, 261. Index. English 
summary. DM 78. 
The law of sovereign immunity deals with the exemption of foreign states 
from domestic jurisdiction. After dynamic development in the seventies 


See, e.g., Bistline &,Stephenson, Development of the United States Foreign Sovereign Immunities 
Act, INT'L Fin. L. REV., August 1982, at 20; Brower, Jurisdiction over Foreign Sovereigns: Litiga- 
tion v. Arbitration, 17 INT'L LAw. 681 (1983); Brower, Bistline & Loomis, The Foreign Sovereign 
Immunities Act of 1976 in Practice, 73 AJIL 200 (1979); Delaume, Public Debt and Sovereign 
Immunity: The Foreign Sovereign Immunities Act of 1976, 71 id. at 399 (1977); Martin, Sovereign 
Immunity—Limiis of Sovereign Judicial Control, 18 HARV. INT'L L.J. 429 (1977); see generally J. 
STEVENSON, J. BROWNE & L. DAMROSCH, UNITED STATES LAW OF SOVEREIGN IMMUNITY 
RELATING TO INTERNATIONAL FINANCIAL TRANSACTIONS (1983); C.-T. EBENROTH, BANK- 
ING ON THE ACT OF STATE (1985); and Feldman, The United States Foreign Sovereign Immunities 
Act of 1976 in Perspective: A Founder's View, 35 INT'L & Comp. L.Q. 302 (1986). 
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and early eighties, the law of sovereign immunity has entered into a phase of 
consolidation. In this respect, the main task today is z0 resolve special prob- 
lems with due regard to international state practice. The author tries to 
contribute to this goal. Moreover, because there is a lack of monographs 
concerning sovereign immunity in execution proceedings, he also intends to 
fill this gap. 

The book is divided into three parts. In the first chapter (pp. 4- 87), the 
author examines the foundations and basic principles of sovereign immu- 
nity. One principal problem is its personal reach, which mainly concerns 
state entities and state enterprises, especially state banks. The author criti- 
cizes the second alternative under section 1603(b)(2) of the Foreign Sover- 
eign Immunities Act (FSIA) as a merely formal rule, incapable of preventing 
manipulations in shareholding designed to make it possible to claim sover- 
eign immunity. Instead, he suggests a two-step test, which addresses, in its 
first part, whether the subject concerned can claim immunity from jurisdic- 
tion ratione personae. The second point 1s whether it can also claim immunity 
ratione materiae. This proposal conforms with the results of a study presented 
by the second commission of the German Society of International Law.” It is 
intended to enlarge the basis for domestic jurisdiction over foreign states by 
restricting the personal scope of sovereign immunity. However, the weak- 
ness of this suggestion is the difficulty of defining the subjects that can be 
immune from domestic jurisdiction. As the author admits, the question 
whether state entities are immune from juredichon can only be answered 
with respect to the functions they perform. It is therefore impossible to 
draw a clear line between personal and material criteria. 

Another subject of interest is exceptions from the principle of state immu- 
nity. The author broadly presents the well-known “waiver” problem,* 
especially with respect to its form, binding character and reach. He distin- 
guishes between a waiver in favor of another state and one in favor of a 
private person. He qualifies both types of waiver as‘unilateral statements 
subject to international law (p. 51). However, a private entity is by its nature 
not a subject of international law. Therefore, it is not entitled under interna- 
tional law to claim damages if the state illegally withdraws its waiver, unless 
the parties jointly agree that their relationship shall be governed by interna- 
tional law. 

The next subparagraph deals with the distinction between sovereign im- 
munity and international jurisdiction. It is generally recognized that the 
forum state can grant immunity only if it has “minimum contacts” with the 
case concerned. A much more difficult issue in this respect is the relation- 
ship among sovereign immunity, the act of state doctrine and comity. The 
author’s statement that sovereign immunity and the act of state doctrine 


2 Schaumann, Die Immunität ausldndischer Staaten und Volherrechi, 8 BERGESVR 44 (1968). 

3 The author therefore considers foreign states as always immune from domestic jurisdiction 
and state enterprises immune on the condition that they engage in sovereign functions (p. 32). 

4 See generally C.-T. EBENROTH, AUSWIRKUNGEN DES ‘‘WAIVER BY CONDUCT”’-KONZEPTS 
AUF DEN GRENZUBERSCHREITENDEN WIRTSCHAFTSVERKEHR (19385). 
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should be clearly separated is unquestionable,” but it disregards the central 
point: that confusion prevails among creditors of international loans be- 
cause they are barred from realizing their claims by the above-mentioned 
legal impediments. This uncertainty about the fate of sovereign debts arose 
in response to contradictory opinions issued almost simultaneously by the 
same federal court.’ While Libra held that the loan was enforceable, Allied 
found at first that the claim was barred by the act of state doctrine. The 
= subsequent opinion of the Court of Appeals for the Second Circuit affirm- 
- ing Allied failed to clarify the issue by expressly disavowing any reliance on 
the act of state doctrine as a basis for decision and relying instead on ‘“‘co- 
mity.” On rehearing, the U.S. Government asserted that the foreign ex- 
change restrictions of Costa Rica were inconsistent with U.S. policy. The 
court of appeals then held that the act of state doctrine was not applicable 
because the debt was located in the United States. It therefore directed the 
district court to enter judgment for Allied. The existence of these different 
legal opinions weakens the negotiating power of creditors in debt restruc- 
turings, causes uncertainty about the value of existing and future contracts, 
and therefore renders the whole process of rescheduling more difficult. 

The relationship between sovereign immunity and international privi- 
leges, especially in the diplomatic area, is also discussed (pp. 74-87). Both 
institutions have the same origin, but they are subject to different legal 
rules. Diplomatic privileges are broader, as they also include the private 
sphere.’ 

The second part of the book (pp. 88—114) deals with the law of sovereign 
immunity in prejudgment proceedings, starting with procedural issues in 
connection with the commencement and conclusion of lawsuits against for- 
eign states. The question on whom to serve a writ issued against a state is 
usually determined by the law of the forum state. However, the author 
suggests that in the absence of a special agreement between the plaintiff and 
the foreign state, documents instituting the proceedings should always be 
addressed to its ministry of foreign affairs, either by mail or through diplo- 


$ Hill, Sovereign Immunity and the Act of State Doctrine, Theory and Policy in United States Law, 46 
RABELSZ 118 (1982); Singer, The Act of State Doctrine of the United Kingdom: An Analysis with 
Comparisons to United States Practice, 75 AJIL 283 (1981); B. KLEINER, INTERNATIONALES DEVI- 
SEN-SCHULDRECHT, para. 23.22 (1985); F. A. MANN, FOREIGN AFFAIRS IN ENGLISH COURTS 
134 f. (comity); 164 f. (history and evolution of the act of state doctrine); and 183 f: (British 
act of state doctrine) (1986). 

ê C.-T. EBENROTH, supra note 1, at 45; Ebenroth & Teitz, Winning (or Losing) by Default: The 
Act of State Doctrine, Sovereign Immunity and Comity in International Business Transactions, 19 INT'L- 
LAw. 225 (1985). 

7 Libra Bank Ltd. v. Banco Nacional de Costa Rica, 570 F.Supp. 870 (S.D.N.Y. 1983); Allied 
Bank Int’l v. Banco Credito Agricola de Cartago, 566 F.Supp. 1440 (S.D.N.Y. 1983), aff'd, 733 
F.2d 23 (2d Cir. 1984), reh’g granted, July 3, 1984, rev'd, 757 F.2d 516 (2d Cir. 1985). 

The author’s opinion that sovereign immunity is merely a concretization of comity (p. 12) 
cannot be approved. 

? See Art. 31 of the Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 500 UNTS 
95. 
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matic channels (pp. 90-91).'° These options accord with international state 
practice. The author criticizes section 1608(a)(3) of the FSIA in connection 
with section 1608(c)(2) as being questionable under international law. From 
his point of view, these provisions may lead to a vio_ation of the defendant 
state’s territorial sovereignty since they permit service of writs to its ministry 
of foreign affairs “by any form of mail requiring a signed receipt,” and thus 
demand the exercise of sovereign power abroad (p. 95). 

This part deals next with the most important issue in the law of sovereign 
immunity, i.e., the distinction between acta jure imperii and acta jure gestionis 
(pp. 89-111). The author suggests that the division be based on common 
principles of international law; thus, he rejects the traditional opinion that 
the qualification of a foreign state’s conduct as actum jure imperii or gestionis 
should be determined by the law of the forum state. However, this question 
seems to be of little practical importance as both legal orders usually come to 
the same conclusion. The character of a foreign state’s act is generally 
determined by reference to its nature and not to its purpose.'' Upon this 
principle the author qualifies generally as acta jure gestionis entrepreneurial 
activities of a foreign state carried on for profit, contracts for the supply of 
goods or services, the employment of persons performing commercial 
functions, state loans or other transactions for the provision of finances and 
guarantees or indemnities given by a state in respect of financial obligations 
of private persons. The author criticizes section 1505(a)(3) of the FSIA, 
which authorizes U.S. courts under specific preconditions to examine 
whether expropriation acts of foreign states are compatible with interna- 
tional law principles. In the author’s view, this rule violates the international 
principle of sovereign immunity, because he qualifies an act of expropria- 
tion as an exercise of sovereign power, although it does not even then have 
the character of an actum jure gestionis if the expropriated assets are not used 
for sovereign activities. Actually, this statute is unique in international state 
practice and thus very questionable under internaticnal law. Also suspect is 
section 1605(a)(5) of the FSIA,” since it allows the exercise of jurisdiction in 
noncommercial tort cases (pp. 111-13). 

The decision whether immunity must be granted is especially delicate 
when a state refuses to fulfill its private obligations ky recourse to its sover- 
eign powers. Dealing with this issue, the author supports the “marketplace 
doctrine,” which recently gained importance in the J Congreso del Partido 
case.'? In the author’s view, the rule “once a trader, always a trader,’’'* 
which is also the basis for section 1605(a)(2) of the FSIA, should apply. 


+0 See also §1608(a)(3) of the Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. §§1330, 
1602-1611 (1982), 

11 See, e.g., §1603(d) of the FSIA, supra note 10; §2 of the Act tc Provide for State Immunity 
in Canadian Courts of 1982, ch. 95, reprinted in 21 ILM 798 (1982); 16 BVERFGE 16, 27 
(1962). By contrast, §3(1)(b) of the British State Immunity Act 1978, ch. 33, reprinted in 17 
ILM 1123 (1978), mandates reference to the foreign act’s form. 

12 See also Art. 11, EURUSTI; §5 of the British State Immunity Act, supra note 11. 

13 [1977] 3 W.L.R. 778 (Q.B.), [1981] 1 AÌ E.R. 1092 (C.A.), [1981] 2 All E.R. 1064 (H.L.). 

14 Quoted in Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682 (1976); Ohio 
v. Helvering, 292 U.S. 360, 369 (1934). 
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The third part of the book (pp. 115-90) is concerned with the law of 
sovereign immunity in execution proceedings.'° Through the first half of 
the 20th century, international state practice unanimously followed the 
theory of absolute immunity in execution proceedings. Today the prevail- 
ing opinion is that foreign states are only to a, limited extent immune from 
the domestic power of execution, as the author broadly demonstrates with 
reference to court practice in Italy, Belgium, the Netherlands, Switzerland, 
France, Austria, Greece, Sweden, Norway, Great Britain, the United States, 
Canada, the Federal Republic of Germany and some other states. ‘The same 
result can be derived from international treaty practice. It is also in accor- 
dance with the conclusions of other previous investigations. These sources 
are also the basis for determining the limits on domestic jurisdiction in 
execution proceedings. Prominent in this respect is the prohibition on at- 
taching assets of foreign states that are actually used for sovereign purposes. 
Such property consists of objects employed for diplomatic, consular or mili- 
tary use, central banking or monetary facilities, assets used for purposes of 
public safety and order or as a result of state participation in international 
organizations (p. 180). In contrast, state shares in industrial or commercial 
enterprises, assets in current accounts for carrying on commercial transac- 
tions and vessels or airplanes used for commercial purposes should, in the 
author’s view, be considered the kind of property whose purpose can be 
clearly characterized as jure gestionis. The same qualification should apply to 
assets and deposits maintained by foreign states in the forum state for public 
loans or the purchase of supplies, with the exception of military goods (p. 
182). One must question the author’s opinion that property used by a state’s 
post office administration is exempt from execution, whereas the assets of a 
foreign state’s railway administration are not (p. 181). 

To summarize, the author has written a profound and informative study 
on all aspects of sovereign immunity. Although he confines himself to a 
careful survey of present state practice and doctrine concerning the law of 
sovereign immunity and looks only to a very limited extent for new ap- 
proaches, he has built a solid foundation for further investigation. 


C.-T. EBENROTH 
University of Constance 


La Frontera Hispano-Francesé y las relaciones de vecindad (especial referencia al 
sector fronterizo del Pais Vasco). By Carlos Fernandez de Casadevante 
Romani. Universidad del Pais Vasco, 1985. Pp. xx, 547. 


The landmark studies of Lapradelle and Andrassy, and, more recently, 
the excellent works of Bardonnet and Brownlie, among others, have given 
the subject of frontiers a certain currency. The book under review deals 
with a particular sector of the boundary drawn through the Basque country 


15 With regard to the book’s subtitle, “Fundamentals and limits of state immunity from 
attachment and execution under public international law,” the author tries the reader's pa- 
tience a little bit too far, as there are more than 100 pages of “preliminary studies” to be gone 
through before the discussion of the principal subject begins. 
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by the 1856 Treaty of Bayonne between France and Spain. To its credit, 
first of all, is that it is a serious, documented work. However, even though 
part 1 deals in an introductory way with generalities about international 
relations between neighbors, the title promises considerably more than the 
book delivers, since only one-third of the whole boundary represented by 
the Pyrenees is examined. This observation is made for the reader’s guid- 
ance rather than as criticism. No doubt, the complexities of this sector of 
the Franco-Spanish border are deserving of a monographic study such as 
this one. 

As a result of the process undertaken by France and Spain in the 19th 
century to fix clearly the territorial limits of both states on the Pyrenees, the 
border had to be drawn across a land that, for several centuries, had main- 
tained a high degree of economic and social unity. It had profited from the 
indefinite nature of its boundaries, which had been im flux from the 17th to 
the 19th centuries, after a period of being virtually erased by the political 
union that endured under the Kingdom of Navarre until the 16th century. 
Given this historical background, the task of fixing the boundary was not an 
easy one and the Treaty of Bayonne in 1856 did iis best to reconcile the 
centralist aims of the bordering states with the tradition of and desire for 
autonomy of the frontier villages. The solution adopted was more favorable 
to the former, but even so, it allowed for a system of neighborly relations on 
the frontier by endorsing the specific agreements that the frontier munici- 
palities were used to observing by way of custom. And although not all of 
those relations were recognized by the Treaty provisions, they still account 
in number and nature for what is well described as a contact frontier with 
numerous examples of cooperation between towns and villages across the 
border. That is what makes this book especially interesting not only for the 
reader particularly concerned with frontiers, but also for anyone interested 
in certain general topics such as “‘Personality’”’ or “Application and Effects 
of Treaties” from the standpoint of international practice. 

On the whole, Casadevante’s book was written to describe the legal possi- 
bilities of real frontier cooperation in the Basque aggregate (North and 
South). The result of his endeavor is highly positive, although midway 
through his discourse there appears a certain lack cf will to develop those 
possibilities. He is aware that the effectiveness of international dispositive 
rules depends, particularly in the present case, not only on the social reality 
of the bordering municipalities, for instance, on the willingness of the inhab- 
itants, but also, and mainly, on the intention of the szate parties to promote 
neighborly relations. But, if that divergency is to be considered from a legal 
standpoint, one must not conceal the fact that the Bavonne Treaties (a set of 
three for the whole Franco-Spanish frontier) are, above all, demarcation 
agreements and not frontier cooperation instruments, at least as regards 
their objective, notwithstanding the provisions about some neighborly rela- 
tions. Such is the meaning of the three Treaties taken together, although 
there are some pages of this book where that is not nade very clear. 

Nevertheless, the conclusions of Dr. Casadevante. a lecturer at the Uni- 
versity of the “Pais Vasco,” are correct when he offers a critical appraisal of 
the practice followed by both Governments in the framework of the Inter- 
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national Commission for the Pyrenees. He maintains accurately that the 
current development of municipal law of both France and Spain should lead 
to a more positive role of the central administrations in solving problems 
concerning the frontier. That is, the administrative decentralization mea- 
sures undertaken on both sides under municipal law must be echoed by 
them in their relations as neighbors. The author concludes his argument 
with a slight tinge of pessimism derived from past difficulties that are re- 
vealed by a survey of the practice. But the argument could be sustained, I 
think, by transposing the subject to a more general level: in terms of realism 
and the permanent evolution of international law, we may be witnessing a 
self-adjustment of state practice to a new arrangement already set in motion 
by municipal law. That evolution is confirmed by the system of frontier 
relations envisaged in the Treaty. 

Part 2 (“Sectorial Analysis of the Border”) and part 3 (“International 
Practice of France and Spain on Border Relations in the Basque Country’’) 
deal with particular issues of the western part of the frontier, among which 
three at least must be mentioned: the maritime boundary, the fluvial fron- 
tier and frontier municipal agreements. All three are sufficient to illustrate 
the complexity of this sector of the Pyrenean border. With regard to the 
maritime boundary in the Bay of Higuer, two texts are considered with a 
certain amount of justified criticism: the declaration of May 30, 1879, and 
the convention of July 17, 1959. The author concludes that the Spanish. 
claim for a boundary modification is well founded in terms of equity and 
because of the change in the mouth of the river. The fluvial frontier is 
considered in its 13-kilometer length, which constitutes the boundary be- 
tween the territories; here, pollution and fishing are thoroughly analyzed as 
significant topics. As for the agreements between frontier municipalities, 
the author correctly maintains that they do not have international legal 
character, but that, being endorsed by the Treaty provisions, they may 
engage the international responsibility of the state in case of breach. No 
cases of violation of these agreements are cited, which may be because 
incidences of breach are rare or because both central authorities show scant 
interest in them in terms of state responsibility. Curiously, the contract of 
November 6, 1981 (reproduced in the appendix), between the border towns 
of Irun and Hendaye for the supply of drinking water to the former, pro- 
vides that the municipal law of France shall apply in case of breach. That is a 
shortcut to assure observance of the contract without having to apply the 
devices of international responsibility. 

Finally, the book has a long bibliography, not only on this frontier but on 
borders in general. A subject index would have been of great help, but 
instead a detailed summary of the contents can be consulted, as well as an 
ample register of authors cited. In sum, this is a scholarly work with a wide 
range of international literature and sources integrated into both the text 
and the footnotes. It can be recommended as a model for similar studies on 
other frontiers. 


J. R. REMACHA 
University of Valladolid 
Burgos Faculty of Law 
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The Regulation of Nationality in International Law. By Ruth Donner. Helsinki: | 
Finnish Society of Sciences and Letters, 1983. Pp. 287. 


Nation-states are still the main actors in international law and interna- 
tional relations, but they have had to give up their claim to be the sole 
subjects of international law and the sole actors in international relations, as 
well as their claim to absolute sovereignty. Thus, although nationality es- 
tablishes prima facie the link between a state and the persons forming it, its 
role as exclusive link is questionable. Nevertheless, nationality is of basic 
importance for any state, as it defines its population, one of the three 
constituent elements of statehood, the other two be:ng territory and effec- 
tive government. Consequently, states pay special attention to the rules of 
acquisition and loss of nationality, as well as to the effects of nationality in 
municipal and international law. Nationality has always been seen in the 
context of sovereignty and regarded as falling within the domestic jurisdic- 
tion of states. Therefore, the discussion whether nat-onality is part of inter- 
national law is futile, for international law has always derived consequences 
from a person’s belonging or not belonging to a state. 

Under traditional international law, which concerned itself mainly with 
relations between sovereign entities (and recognized them as the sole sub- 
jects of international law), nationality was the sole lirk between the individ- 
ual (an “object” of international law) and the law itself. The further devel- 
opment of international law, especially with the growing awareness of 
human rights, has diminished the linkage function of nationality. The ap- 
pearance of new (at least partly) subjects of international law, i.e., interna- 
tional organizations, NGOs, transnational corporations and the individual, 
has fostered the establishment of other links (assignment methods), either 
by redefining nationality or by employing criteria other than nationality, 
e.g., effective or genuine or functional links. This reviewer, therefore, 
challenges the proposition that “‘States alone are the subject of international 
law” (p. 32). 

As soon as a person leaves the territory of his szate of nationality, his 
nationality enters the realm of international law and becomes subject to 
recognition, challenge or nonrecognition. These conflict situations, the 
“standards or rules. . . in public international law governing the right of 
States to determine who are, and who are not, their nationals” and the 
question “‘are there any limitations imposed by public international law on 
the competence of State authorities to draft laws and regulations determin- 
ing acquisition and loss of the State’s nationality?” (p. 13), are the topic of 
the dissertation under review. 

The author undertakes the task of answering these questions in a well- 
structured and well-documented study in which she examines nationality in 
the context of public international law (ch. I), effective link (ch. II), imposi- 
tion and withdrawal (ch. III), human rights conventions and other instru- 
ments (ch. IV}, state succession (ch. V} and international organizations 
(ch. VI). 

Chapter I concentrates on the basic notion of sovereignty and its rela- 
tionship to nationality. At this stage, one would have expected an analysis of 
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the nature of nationality, describing either an individual’s membership in a 
state or in a nation, ‘‘Allegiance,”’ flowing from the former membership, 
according to the Anglo-Saxon concept of nationality, gives rise to a frame- 
work of reciprocal rights and duties. Its destruction causes legal conse- 
quences in the international environment such as refugeehood or stateless- 
ness. Thus, nationality has an internal aspect because it defines the above- 
mentioned framework and an international one because it provides the 
main link between the individual or juristic person and international law. 
The extraterritorial effect of conflicting municipal laws on nationality 
touches upon the sovereign equality of states and upon the problem of 
territorial versus personal jurisdiction over persons (nationals and aliens 
alike). These formal and substantive aspects of nationality might have re- 
ceived more attention at the beginning in order to clarify terms and con- 
cepts used throughout. 

Chapter II ably outlines the evolution of the principle of effective link 
before and after the Nottebohm Case and concludes that Nottebohm gave the 
principle the “undoubted authority of a rule of international law” (p. 87). 
One may express doubt, however, whether jus soli and jus sanguinis merely 
represent ‘‘a certain practice of States” (p. 44) rather than a “general princi- 
ple” of nationality law as reflected in many municipal nationality laws.’ 
Furthermore, the question “Has the ‘Effective Link’ Replaced Nationality 
for the Purpose of Diplomatic Protection?” (p. 72) remains unanswered. 
This section would have profited from a more organic link with human 
rights and more cross-references to chapter VI, which deals with human 
rights conventions. The basic human rights with which a person is vested 
regardless of nationality or the interest of a state in granting protection are 
the main starting points for replacing nationality as the conditio sine qua non 
for diplomatic protection. The clear and concise presentation of the Con- 
vention on the Settlement of Investment Disputes (pp. 83-87) shows that in 
the economic field, protection based on the interest of states in safeguarding 
investment in foreign countries is already established in treaty law. Private 
individuals or corporations are granted direct locus standi without the inter- 
vention of any national government (Art. 1(2)), whereas, in the domain of 
human rights, the individual still remains very much at the mercy of states, 
particularly his national state. 

The conclusions at the end of chapter II, that “‘in principle nationality is a 
matter not regulated by international law” and that only obligations under 
treaties may restrict the states’ discretion (p. 94), appear, to this reviewer, to 
be, first, inaccurate, as customary international law also restricts the discre- 
tion of states, and second, inconsistent with the author’s statement that “an 
international law of nationality has evolved and been given added impetus 
since the end of World War II” (p. 15). Paul Weis, an outstanding writer on 
nationality, speaks “‘only of a so-called international law of nationality” 
because “‘its rules, derived from the rules governing the relations between 


! I, BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAw 386 (3d ed. 1979). 
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States. . . are mainly negative rules, restricting the freedom of States to 
confer or withdraw nationality.”* “The [remaining] relative freedom of 
States . . . leads to what are usually called conflicts of nationality laws: 


statelessness and plural nationality,” both of them undesirable but legal 
under international law. Donner rightly states that “public international law 
now sets a standard for nationality laws, requiring a connecting link or bond 
between the individual and his State, without which his nationality may not 
be recognized in the international sphere” (p. 46). However, in this re- 
viewer’s opinion, the effective link is not “a mixture cf fact and law” (p. 95). 
Once permanent residence and the center of the individual’s interests are 
established as facts, international law draws legal consequences from them 
that are similar to those of nationality. 

Chapter III examines the legality of the imposition and withdrawal of 
nationality by analyzing many cases, none of them very recent. The section 
on “Historical Migrations” (pp. 100 f), in particular. would have benefited 
from an expanded treatment of “the most recent development” (p. 101), 
economic migration, the movement of populations in the wake of colonial- 
ism and starvation. Such movements put a strain not only on the economies 
of host countries but also on the achievement of international law with 
respect to foreigners. In discussing the recognition of denationalization 
decrees of third states (pp. 129 f), one has to be aware that a nonrecogni- 
tion of such decrees would force the persons concerned to remain nationals 
of a state that obviously wants to separate itself from them. De jure and de 
facto denationalization should not be disconnected. Although denational- 
ization per se is not illegal under international law, an unfounded depriva- 
tion of nationality combined with expulsion or refoulement at the border 
upon the return of the former national will give rise to responsibility on the 
part of the denationalizing state vis-à-vis the state of sojourn of the dena- 
tionalized individual. 

The imposition of nationality against a person’s will is not binding on 
third states (p. 141). Two lines of argument are possible: first, from the 
point of view of human rights, the individual’s will has to be respected; 
second, from the point of view of sovereignty, forced naturalization is an 
infringement of the other state’s sovereignty. 

The author rightly stresses the close relationship of denationalization and 
the imposition of nationality in the following chapter on human rights in- 
struments. She shows that the formal requirement of nationality is softened 
by the tendency to upgrade the individual’s position under international 
law, of which the Universal Declaration of Human Rights is a cornerstone. 
It certainly carries more weight than “‘mere moral force” (p. 149) although, 
technically, as a resolution of the General Assembly, it is not legally binding. 
However, an analysis of each right proclaimed reveals that many of them are 
part of customary international law, which recognizes basic human rights. 
The International Court of Justice recently referred to the principles of the 


2? P, WEIS, NATIONALITY AND STATELESSNESS IN INTERNATIONAL Law 241 (2d ed. 1979). 
* Id. at 243. 
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Declaration as a yardstick for human rights on the same level as those of the 
UN Charter.‘ In the discussion of the various instruments, special attention 
is given to statelessness and dual nationality. In her analysis of Article 20 of 
the American Convention on Human Rights (p. 173), Donner should have 
referred to its Preamble, which sets the stage for a new concept regarding 
the protection of human rights: 


Recognizing that the essential rights of man are not derived from 
one’s being a national of a certain state, but are based upon attributes 
of the human personality, and that they therefore justify international 
protection in the form of a convention reinforcing or complement- 
ing the protection provided by the domestic law of the American 
states... . 


This is in sharp contrast to the decision handed down by an arbitrator in 
Dickson Car Wheel Co. (USA) v. United Mexican States (1931): “A State... 
does not commit an international delinquency in inflicting an injury upon an 
individual lacking nationality, and consequently, no State is empowered to 
intervene or complain on his behalf either before or after the injury.” 

The section on “Humanitarian Intervention” (pp. 176-78) treats this 
controversial issue very briefly, at the expense of accuracy. Napoleon III’s 
intervention in Mexico looks more like an act of aggression than an excess of 
humanitarian intervention. It may also be questioned whether the “‘nation- 
ality link” is the “essential prerequisite for mounting any rescue operation 
of individuals in the name of humanitarian intervention.’’ This argument 
turns a “humanitarian” into a “national” intervention. Furthermore, hú- 
manitarian considerations should not depend on a person’s nationality. Al- 
though politically widely accepted under compelling circumstances, interna- 
tional law clearly outlaws the use of force (Art. 2(4) of the UN Charter) 
unless authorized by the Security Council, which could determine grave 
violations of human rights to be a threat or breach of the peace and act 
accordingly. In.short, the author considers the right to a nationality (Art. 15 
of the Universal Declaration) as not yet accepted by the community of states. 
Under the heading of “State Succession,” the importance of nationality in 
municipal law is highlighted and the practice of former colonial powers and 
their successor states outlined. 

Functional nationality as discussed in the final chapter on international 
organizations is, in the opinion of this reviewer, a ‘‘nationality”’ acquired by 
the operation of international law and therefore an exception to the rule 
that “nationality cannot be bestowed or acquired under international law, 
only under municipal law” (p. 185). A further example of the influence of 
international law is the so-called de facto nationality, based on the interest of 
a State in assimilating a non-national to the status of a national in order to 
enable him to benefit from municipal rights granted to nationals or for the 
purpose of diplomatic protection in the international sphere. This last 


* United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 ICJ Rep. 3, 42 
(Judgment of May 24). 
5 4 R. Int’] Arb. Awards 678 (1931). 
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chapter also contains an interesting and unusual secticn on the nationality of 
international judges, arbitrators and members of the International Law 
Commission. Here competence, merit, integrity and the fact that each rep- 
resents a particular legal system or, in the case of ad hoc judges, the trust of 
the nominating state, soften or even override the bond of nationality. 

The international protection of the UN High Commissioner for Refugees 
is the foremost example of protection not based on nationality. It follows 
clearly from the definition of a refugee in Article 1 of the Convention 
relating to the Status of Refugees (1951) that persecution or fear of it for 
various reasons (including nationality!) and the lack of protection by the 
country of nationality (or former residence for stateless persons) are the 
. basis of refugee status and not “lack of national status” (p. 264). 

A treatise on nationality in international law requires, in the words of 
Seydel, “a circular tour, through all the sectors of law.” Therefore it is 
challenging in itself, especially when undertaken in the form of a disserta- 
tion, for any author to demonstrate mastery of this particular topic as well as 
international law in general. Donner’s monograph offers such a circular 
tour, based on extensive research and focused primarily on historical devel- 
opments and the lex lata. Some tightening of details and a closer link of the 
conclusions to the preceding chapters would have made the arguments flow 
more smoothly. With regard to formal] considerations, the cited dates of the 
state of ratification of various instruments could have been harmonized, as 
they range from 1977 (p. 91) to 1981 (p. 163). Finally, at the time of 
writing, Weis had already published the thoroughly revised second edition 
of his Nationality and Statelessness in International Lau,’ consultation of that 
work might have been rewarding for the author. 


MICHAEL REITERER 
Austrian Trade Commission 


Les garanties fondamentales de la personne en droit humanitaire et droits de 
homme. By Mohamed El Kouhene. Dordrecht, Boston, Lancaster: 
Martinus Nijhoff Publishers, 1986. Pp. xxii, 258. Index. Dfl.150; 
$59.50; £41.75. 


The International Committee of the Red Cross (ICRC) has bestowed the 
Paul Reuter Prizé for 1985 on this thesis, which deals with the fundamental 
guarantees for human beings under international humanitarian law and 
human rights law. The author is a young Moroccan lawyer who works for 
the Independent Commission on International Humanitarian Problems, 
established in Geneva in 1983. This commission was created in support of a 
proposal made by Jordan to the UN General Assembly in 1981 that aimed at 
the establishment of a “New International Humanitarian Order.” Such a 
vast enterprise must start by taking stock of the humanitarian order as it 


6 Quoted in H. VAN PANHUYS, THE ROLE OF NATIONALITY Ih INTERNATIONAL Law 19 
(1959). 5 
` 7 See note 2 supra; the same holds true for I. BROWNLIE, supra rote 1. 
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exists today. The author has accomplished this task in an admirable manner. 
He proves his main thesis that the rules of humanitarian law applicable in 
armed conflicts and the hard core of the rules of human rights, which may 
not be set aside even in time of war or a state of emergency, are comple- 
mentary. 

In the first part of his book, the author proves this thesis with respect to 
` the persons likely to benefit from the guarantees embodied in both sets of 
rules. As far as international humanitarian law is concerned, the author 
comments on the reforms in the 1949 Geneva Red Cross Conventions 
introduced by the Additional Protocols of 1977. He bases his analysis on 
thorough research through the mountains of documents produced in pre- 
paring and adopting these Protocols. He gives a vivid picture of the contro- 
versies over the status provided, on the one hand, for “freedom fighters” 
and, on the other, for ‘‘mercenaries.”’ He freely admits that the “merce- 
nary” will always be found in the opposite camp and that when “freedom 
fighters” fall out with each other, as happened, for example, in Angola, they 
will consider each other as criminal terrorists. The author sees a safety net in 
Article 75 of Additional Protocol I. It extends rights going in part beyond 
those guaranteed by Article 3 common to the 1949 Conventions. This 
article, often praised as a “‘mini-convention”’ of humanitarian law, grants a 
minimum of humanitarian treatment to most persons affected by acts of 
warfare. Additional Protocol I has extended this grant of minimum rights to 
persons having the nationality of the belligerent concerned, who had not 
been covered by the fourth Convention of 1949, as well as to other catego- 
ries of persons not (or not sufficiently) protected by that Convention such as 
war criminals, mercenaries, spies and nationals of neutral and cobelligerent 
states. The author rightly regrets that Additional Protocol II, applicable in 
noninternational conflicts, contains no provision similar to Article 75 of 
Protocol I. States were not ready to accept such inroads on their sovereignty 
in respect of the treatment they would have to grant to rebels or insurgents. 
However, these deficiencies are repaired, in part, by the fact that states must 
respect a hard core of human rights even in a state of emergency. The 
contents of this hard core correspond more or less to those figuring in 
Article 75 of Additional Protocol I. The relevant regional or universal rules 
on the protection of human rights also supplement the rules of Additional 
Protocol II in respect of the definition of the threshold of application. ‘The 
Protocol leaves it to the state concerned to decide whether a state of emer-. 
gency exists, which would justify applying the Protocol. The human rights | 
rules, however, not only give a proper definition concerning the existence 
of a state of emergency but also provide machinery for third-party examina- 
tion as to whether the conditions required for the proclamation of a state of 
emergency exist. In other respects, humanitarian law closes a lacuna in the 
protection of the hard core of human rights. The regional and universal 
rules on human rights omit procedural safeguards among the rights that 
have to be granted even in a state of emergency. However, minimum proce- 
dural rights are guaranteed by Article 3 common to the 1949 Conventions 
and by Article 75 of Additional Protocol I. 
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In the second part of his book, the author shows the convergence of the 
substantive rules of human rights law and humanitarian law, especially of 
the right to life and to protection against inhumane treatment. The author 
criticizes the European Court of Human Rights, which maintains a quanti- 
tative element in its definition of torture, as compared with its definition of 
ill-treatment. The author believes that the prohibition of slavery also in- 
cludes a prohibition of apartheid, which he qualifies as collective slavery. 
The author rightly believes that this hard core of human rights forms part of 
gus cogens. This hard core will have to be respected even if reciprocity is 
lacking and it may not be waived by the beneficiaries of these rules. 

It comes as an anticlimax, but the author cannot close his eyes to reality: 
the means to ensure respect for the above-mentioned obligations of interna- 
tional humanitarian law are highly unsatisfactory. The activities of a pro- 
tecting power and of the ICRC, which acts as a substitute for such a power, 
depend upon the cooperation of all the parties engaged in the armed con- 
flict. In the absence of agreements to this effect, all that can be done is to 
mobilize public opinion, for example, by bringing violations of these rules to 
the attention of the UN General Assembly. However, in most cases, the 
ICRC shies away from such publicity so as not to jeopardize its future work. 
Enforcement measures concerning violations of human rights are relatively 
satisfactory on the European level; those on the UN level need im- 
provement. 

The author himself is aware of some of the difficulties of his commission’s 
quest for a New International Humanitarian Order. I doubt whether in the 
present state of international relations it would be possible to reach agree- 
ment on measures of protection equal to those incorperated with the utmost 
difficulty and after very bitter controversies in the Additional Protocols of 
1977, quite apart from the fact that a proposal for any “New International 
Order” will evoke most unpleasant memories in the ‘‘Western and Other 
States” group in the United Nations. Nonetheless, the author merits praise 
for his depiction of the current state of international humanitarian law and 
of the human rights rules applicable in a state of emergency. He rightly 
stresses that these two sets of rules do not compete with each other. They 
exist side by side and supplement each other, very much like the work of the 
ICRC and that of the United Nations in international humanitarian law. 

The author may be somewhat overconfident abaut the effectiveness of 
Article 75 of Additional Protocol I. He believes that the promise of humane 
treatment, which figures in this rule, may mitigate some harshness resulting 
from the present substantive law. The utter hostility shown to mercenaries 
appears understandable in the light of the African experiences of the 1970s. 
Yet, I was not convinced by the author’s doubt whether the home states of 
such mercenaries could grant them diplomatic protection. Contrary to his 
reading of the relevant passage in Article 47, paragraph 1 of Additional 
Protocol I (“A mercenary shall not have the right to be a prisoner of war’’), I 
believe that a state that detains a mercenary is not forbidden to grant him 
prisoner-of-war status. This article prevents the mercenary only from 
claiming this status as a right. 
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The author accepts that a detaining power could punish prisoners of war 
as war criminals, e.g., if bomber pilots violated a law adopted by the target 
state rendering bombing of civilian areas a crime. Here, as in the case of 
mercenaries, the author dispels eventual misgivings about these harsh rules 
by his reference to the fact that the persons concerned will continue to 
benefit from the humane treatment promised in Article 75 of Additional 
Protocol I. However, in practice, it may make considerable difference 
whether or not a protecting power is able to check the observance of such 
promises. The right of a protecting power to intervene in favor of mercen- 
aries and war criminals will be contested and the success of such steps 
appears, at the least, uncertain. 


IGNAZ SEIDL-HOHENVELDERN 
University of Vienna 


HURIDOCS Standard Formats for the Recording and Exchange of Information on 
Human Rights. By Bjørn Stormorken, with the assistance of Annie 
McMorris. Dordrecht, Boston, Lancaster: Martinus Nijhoff Pub- 
lishers, 1985. Pp. xii, 175. Dfl.80; $26; £22.25. 


Protection against torture, aid to the starving, the prevention of 
massacres all start with information in the hands of a few who are often. 
themselves in peril. The coding and transmitting of this information 
through many hands is the process which can be prolonged or speeded 
up depending on the methodology. In information the benefits of 
standardization are undeniable.’ 


This volume, by a consultant to the HURIDOCS? network, is a welcome 
attempt to extend the benefits of standardization in information handling to 
the international human rights community. The HURIDOCS formats— 
standard rules for recording human rights documentation—-are being used 
by a growing number of human rights organizations. This volume should be 
of use to any organization that, as part of its work, collects and disseminates 
information on human rights, and is interested in accessing information 
from other organizations. 

The HURIDOCS formats are a response to two phenomena: the emer- 
gence over the past two decades of a growing number of privately funded, 
nongovernmental organizations (NGOs) dedicated to the defense and pro- 


! Statement by Martin Ennals in the preface to the volume under review, at pp. vii—viii. 

? Human Rights Information and Documentation System, a network created in June 1982 at 
a conference held in Strasbourg, France, which aimed at ‘‘[t}he creation of an effective interna- 
tional and inter-regional network of organizations and institutions concerned with human 
rights and maintaining and using information on one or more aspects of human rights.” Quoted 
in Priority Programme and Projects—-1984 /85, HURIDOcS News, May 1984, at 5. For back- 
ground information on HURIDOCS, see Huridocs: A Background Note, id. at 2; and the SIM 
NEWSLETTER, published by the Netherlands Institute of Human Rights. 
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motion of human rights,” and the increasing impcrtance of information 
technology to the work of these organizations. 

Human rights NGOs perform a variety of vital fursctions in the defense of 
human rights. Their work includes documenting human rights violations, 
providing legal, medical and social assistance to victims and their families, 
publicizing abuses, making representations to government officials and mo- 
bilizing international opinion. They also promote human rights through 
popular education, community organizing and research. 

Ranging from small, grass-roots groups of untrained individuals, to large 
and sophisticated institutions, all of these organizations need to control and 
share information. Some, like Chile’s Vicaria de ka Solidaridad and the 
Central America Resource Center in Austin, Texas, have developed so- 
phisticated systems of recording information on specific cases or categories 
of human rights violations. Others function at a simpler level of organiza- 
tion. Many organizations work in mutual isolation, with little mformation 
about other groups’ experience, and with limited means of disseminating 
information. 

The exchange of information and experiences among these organizations 
faces several obstacles: government repression, scarcity of funds and staff, 
lack of expertise in managing information and the existing structure of 
information flow, dominated by the mainstream media of the Northern 
Hemisphere. Moreover, the problems of managing, accessing and dissemi- 
nating information are by no means confined to less-industrialized coun- 
tries. In the industrialized Northern Hemisphere, many small and under- 
funded groups face similar problems. By providing a set of common stand- 
ards for storing, retrieving and exchanging information, Stormorken’s 
book lays the groundwork for effective communication among NGOs, com- 
munication made increasingly feasible as more NGCs employ computers to 
manage their information. 

While premised on the ultimately widespread capacity to store and trans- 
mit information in computer-readable form, the formats attempt to provide 
a kind of “appropriate technology’’—a set of unders:andable and adaptable 
rules that can be used by an organization in accordance with its specific 
needs. The formats aim at permitting an organization to continue using a 
manual system, while allowing for an eventual transition to an automated 
system, in which information is transmitted electronically, on computer 
diskettes, or in another machine-readable form. 

The formats consist of forms, instructions for completing them and 
“supporting documents.” Formats and instructions are provided for biblio- 
graphic units—articles, books, pamphlets, reports, etc.—and for organiza- 
tions. These permit the creation of a bibliographic data base, in which 


3 See, e.g., Rodley, Monitoring Human Rights in the 1980's, in J. 1. DOMINGUEZ, N. RODLEY, B. 
Woop & R. FALK, ENHANCING GLOBAL HUMAN RIGHTS 117 (1979); Weissbrodt, The Role of 
International Nongovernmental Organizations in the Implementation of Human Rights, 12 TEX. INT'L 
L.J. 293 (1979); Wiseberg & Scoble, Recent Trends in the Expanding Universe of Nongovernmental 
Organizations Dedicated to the Protection of Human Rights, DEN. J. INT'L L. & POL’y 627 (1979). 
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documents or descriptions of them can be accessed by country, subject, title, 
author and producing organization and in several other ways. The formats 
for organizations allow the creation of standard descriptions of human 
rights groups, which can be accessed in a similar fashion. The supporting 
documents provide standard forms for recording names, and list standard. 
geographic codes, language codes and index terms (subject headings). 
These were developed by HURIDOGS on the basis of existing practices in 
human rights NGOs, and aim at ensuring the consistent use of index terms, 
country names and codes, and personal names. 

An important feature of the formats is their close compatibility with two 
major systems for recording information, now in use by virtually all North 
American libraries using automated systems, and increasingly used in Eu- 
rope, Latin America and other areas of the world. These are the MARC? 
format, and the American Library Association’s Anglo-American Cataloguing 
Rules (2d ed. 1978). Stormorken notes that 


[a]lthough several international standards exist in the field of eee 
tion recording and transfer, it was not considered feasible to adopt any 
of these standards due to their rigidity and complexity. An attempt has 
therefore been made to retain conformity with existing bibliographic 
standards while at the same time reducing their complexity and meet- 
ing the need for “documentation for action” [p. 1]. 


The standard formats provided by HURIDOCS go quite far in aiding 
human rights organizations. What remains is the development of formats 
for other sorts of documentation used by such organizations. There is a 
need, for example, for a standard format for the recording of events consti- 
tuting human rights violations (bombing of civilians, arrests, beatings, ex- ` 
pulsion from the land, etc.) and situations that constitute patterns of viola- 
tions. Likewise, since the HURIDOCS formats are conceived as part of a 
dynamic process, and thus are subject to review and revision on the basis of 
the practical experience and needs of organizations, there is a need for a 
more formalized procedure to do this, making the process of revision trans- 
parent to users and ensuring that revisions are responsive to the needs of 
NGOs. The ultimate success of the HURIDOCS formats will be measured 
by the degree to which they serve the practical needs of a diverse set of 
organizations. 


JACK ‘TOBIN 
Human Rights Program 
Harvard Law School 


Human Rights of Aliens in Europe. Council of Europe. Dordrecht, Boston, 
Lancaster: Martinus Nijhoff Publishers, 1985. Pp. x, 474. Dfl.225; 
$84.50; £62.50. 


The year 1983 marked the 30th anniversary of the entry into force of the 
European Convention on Human Rights. The Council of Europe organized 


4 For “machine-readable cataloging,” which has become, since the 1960s, the basis of inter- 
national exchange of bibliographic data. 
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a colloquy on the human rights of aliens in Madeirz, and the proceedings, 
background papers and interventions are collectec in the volume under 
review. 

Three themes predominate: admission and residence; participation in 
public affairs; and cultural diversity, with its resulting tensions. An introduc- 
tory paper by Richard Plender sets the internatianal and regional legal 
context; and a paper by Andrew Drzemczewski wraps up with a review of 
the position of aliens in relation to the European Convention. Both are solid 
pieces of work; the latter is an especially helpful analysis of just how the 
notion of alienage remains as a ground for distinction. 

The principal themes are addressed by L. Silveira, E. Ozsunay and A. 
Perotti. Silveira attempts a comprehensive description of the main charac- 
teristics of control over entry and residence in European countries. He notes 
that the Convention system of protection is incomplete with regard to non- 
nationals and he proposes a number of principles to redress the balance, 
concentrating particularly on limitations to discretionary power and im- 
proved review. 

Ergun Ozsunay provides a comparative survey cf non-nationals’ rights 
and opportunities to participate in public affairs. He stresses the necessity 
for greater involvement, particularly in local if not national affairs. Antonio 
Perotti assesses the chances for equality amongst a diversity of cultures. 
Integration and assimilation policies may counterbalance tendencies to treat 
non-nationals as a “detachable working minority,” and yet fail to respect 
essential differences. Education for coexistence is needed but, as one corm- 
mentator observes, standard setting is still essential even if acceptance of 
other people cannot be enacted by decree (Pierre-Eenri Imbert, p. 334). 


Conference interventions are often ephemeral, ai best. In 1983 partici- 
pants were noting how difficult was the lot of the non-national; regrettably, 
it seems little better in 1987—-economic migrants, refugees and asylum 
seekers are lumped together with terrorists and drug smugglers, and all 
must be deterred or dissuaded from the frontiers of Europe. The flavor and 
the strength of concern are perhaps best captured in the summary of a 
round table held during the colloquy, with its direct testimony of discrimina- 
tion and insecurity, loss of identity and the problems of failure. The Euro- 
pean Convention does offer some basis for protection. But, as Drzemczewski 
points out, the classical national|/non-national distinction continues to per- 
vade human rights practice. Constant deference to state sovereignty and 
absolutist discretionary powers tends to betray the individual’s right to secu- 
rity of the person, despite the laudable intentions of the drafters who aimed 
to pass beyond the limiting notions of nationality and reciprocity; the chal- 
lenge for European institutions is now more acute. 

In volume 80 of this Journal, John F. Murphy criticized publishers who 
make “substantial profits” from reprinting UN documents with little or no 
editorial control.' The problem is well illustrated in this instance: the book, 


180 AJIL 1023-25 (1986). 
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riddled with typographical errors, unimaginatively laid out and apparently 
devoid of any editorial oversight, is just not worth the price, whatever the 
merits of its individual parts. 


GUY $. GOODWIN-GILL* 
Office of the United Nations High Commissioner for Refugees, Geneva 


Marine Pollution in International and Middle Eastern Law. By Sayed Hassan 
Amin. Glasgow: Royston Limited, 1986. Pp. 138. Index. 


In the past three decades, awareness of environmental problems and the 
danger of pollution has continually increased. “It was not until the 1960s 
that ‘environment’, ‘ecology’, ‘quality of life’ and related issues became 
matters of public and political concern.”? Today it is difficult to understand 
how the human race persisted, until the 1960s or so, in paying scarcely any 
attention to the way the resources of nature were managed and squandered. 
Nowadays, however, environmental protection and combating pollution are 
among the foremost of mankind’s preoccupations. And among these preoc- 
cupations the defense of the sea around us, increasingly exposed to the 
menace of growing contamination, cannot but have a prominent place. 

Marine pollution has been the subject of a flourishing literature in recent 
_ years. The gravity of the problems involved and the still timid and far from 
satisfactory attempts by governments to come to grips with them have been 
successfully dealt with by many scholars. 

The book by Dr. Sayed Hassan Amin distinguishes itself from this pleth- 
ora of writings because it covers areas relating to the experience of develop- 
ing countries—and rapidly developing countries—in their efforts to com- 
bat contamination of the waters and their pollution by oil. and hydrocar- 
bons, which the author describes as one of the most destructive forms of 
pollution. 

The book is divided into three parts. Part I deals with the law of marine 
pollution control in general, and contains four chapters devoted, respec- 
tively, to public international law, supranational law, voluntary agreements 
and municipal laws, followed by a conclusion. Part.II deals with the law of 
pollution control in the Middle East, and contains five chapters (besides the 
conclusions) that cover general information, ‘special area” status, sources 
of pollution, municipal laws (of Bahrain, Iran, Iraq, Kuwait, Oman, Qatar, 
Saudi Arabia and the United Arab Emirates) and the regional framework. 
Part III contains general conclusions and recommendations. 

Part I begins with a very brief introduction to the regional problems dealt 
with in part II. The first chapter, which covers public international law 
(customary rules, the inadequacy of customary rules and the 1982 Conven- 


* The opinions expressed are the personal opinions of the reviewer. 
! D. M. JOHNSTON, THE ENVIRONMENTAL LAW OF THE SEA 39 (1981). 
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tion on the Law of the Sea), contains barely six pages. In such an exiguous 
space one can hardly look for an elaborate treatment of the issues. After a 
passing reference to the general principle sic utere tua and to the provisions 
of the 1958 Geneva Convention on the Law of the Sea and of the 1954 
International Convention for the Prevention of Pollution of the Sea by Oil 
(amended in 1962, 1969 and 1971), which are considered to embody the 
rules of customary law on marine pollution, the author turns to the inade- 
quacy of these rules, which, he believes, is demonstrated by the proliferation 
of unilateral municipal legislation in several states and of specific interna- 
tional agreements designed to offset the shortcomings of customary interna- 
tional law. In the third section of the chapter, Amin ceals with the regime of 
the 1982 Convention on the Law of the Sea. Here again, it is regrettable 
that the compact format of the book prevented the author from dealing in 
- extenso with the whole of part XII of the Convention, entitled “Protection 
and Preservation of the Marine Environment,” which contains, I submit, 
the most elaborate, detailed and thorough attempt ever yet made to codify 
the rules governing this subject. He refers only to Articles 208-211, that is, 
to Section 5, International Rules and National Legislation to Prevent, Re- 
duce and Control Pollution of the Marine Environment. But it 1s obvious 
that the whole of part XII of the Convention deals with questions related to 
marine pollution, and Amin missed a good opportunity for a thorough 
examination of these provisions. Although the Convention is not yet in 
force, and probably will not be for some time, its provisions embody the 
corpus of customary international law as accepted by modern opinio juris. 
However, this section includes some interesting observations on the prob- 
lem of flags of convenience and the reluctance of various states to commit 
themselves seriously to the preservation of the marine environment, since 
they have little to suffer directly from the contamination of sea water. 

Chapter II of part I, on supranational law, deals not only with the law of 
the European Communities, a true ‘“‘supra-national law,” but also with a 
number of interstate regional arrangements, which constitute international 
treaty law rather than supranational law. The author pays particular atten- 
tion to the “Special Areas” established by the 196¢ Amendments to the 
Convention for the Prevention of Pollution of the Sea by Oil (1954). In 
those areas, including the Mediterranean, the Baltic and the Black Seas, no 
oil discharge is permissible. There is a full description of the initiatives taken 
under the aegis of the European Community and of the 1977 “Action 
Programme” of the Council of Ministers. 

Amin then turns to voluntary agreements or private schemes designed to 
fill the gap in treaty arrangements. He devotes some space to the 1969 
TOVALOP (Tanker Owners Voluntary Agreement Concerning Liability 
for Oil Pollution Damage), which now covers 99 percent of the world’s 
tanker tonnage, and the 1971 CRISTAL (Contract Regarding an Interim 
Supplement to Tanker Liability for Oil Pollution), amended in 1978, to- 
gether with some other voluntary schemes. It is curious that he disregards 
the 1974 OPOL (Offshore Pollution Liability Agreement), which certainly 
interests the Gulf states. 
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Chapter IV of part I deals with municipal law, and opens with a judicious 
remark: 


The main characteristic of marine pollution is its international 
rather than national, orientation. It is very difficult to isolate, com- 
pletely, the effects of pollution incidents within the jurisdictional limits — 
of individual States. Hence, the law relating to the pollution of the seas 
has almost always been considered as a part of international law [p. 22]. 


Nevertheless, he examines at length the law and practice of the United 
Kingdom as an outstanding example of developed municipal law on the 
protection of the marine environment. After describing the UK Anti-Pollu- 
tion Zone, established by the Prevention of Oil Pollution Act of 1971, he 
delves into UK substantive law and also looks at British case law. To round 
out the subject, he reviews institutional support and technological structures 
in Great Britain. 

In part II the author addresses his main subject, under the title “Law of 
Marine Pollution in the Persian-Arabian Gulf, the Gulf of Oman and the 
Red Sea.” After explaining that for the purposes of pollution and fisheries 
the Persian-Arabian Gulf and the Gulf of Oman are treated as one unit, and 
are usually referred to as “the Gulfs,’’ he embarks on an interesting de- 
scription of this marine area and the fragile characteristics of its ecosystem, 
owing to its semi-enclosed position and its shallow waters. He studies, in 
particular, the problems of oil and hydrocarbons pollution, and the conse- 
quences of the growth of oil and gas industries in the region. Special atten- 
tion is paid to the disastrous increase in oil pollution as a result of attacks on 
tankers in the course of the Iran-Iraq war, which has been going. on 
since 1980. 

Section 2 of this chapter deals very briefly with the Red Sea, describing its 
morphology and bathymetry. The author then turns back to the question of 
the “Special Areas” and Annexes IJ, II and V of the International Conven- 
tion for the Prevention of Pollution from Ships (1973), with its mandatory 
procedures for the prevention of different types of pollution. He empha- 
sizes that Regulation 10(7)(b) of Annex I of the 1973 Convention designates 
“the Gulfs” as potential “Special Areas,” where the discharge of oil will 
eventually be prohibited. 

The chapter on sources of pollution recalls that oil spillages are the main 
obvious sources of pollution in the Gulfs, but the author also studies other 
sources such as land-based pollutants of various kinds, and returns to the 
problem of contamination by oil. The author notes that the oil that enters 
the seas each year amounts to 3.3 million tons, while the risk of pollution 
arising from the transport of oil is proportionate to the enormous tonnage 
carried per year, namely 1 billion tons. He lists the major instances of 
large-scale pollution caused by the Iran-Iraq war, and discusses the problems 
related to ballast discharge and offshore oil production. In section 2.6, 
“Health Hazards resulting from Oil Pollution,” Amin gives a graphic de- 
scription of the deleterious consequences of contamination by oil, especially 
through the destruction of living resources in the seas and the poisoning of 
fish, which poses a threat to populations dependent on fishing. It is a fact 
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that some publications sponsored by the major oil companies (see Fate and 
Effects of Oil in the Sea, Exxon Background Sources) try to play down some of 
the deleterious effects of pollution by oil, emphasizing the rapid biological 
recovery of sea water through spreading, drift, evaporation, dissolution, 
dispersion, emulsification, sedimentation, biogradation and photooxida- 
tion. But even these publications—~which, of course, are not free from 
considerable bias—recognize that petroleum can have a serious adverse 
effect on local areas if the spill is on a large scale, the waters are shallow and 
the marine currents do not disperse it quickly. That is precisely the situation 
in the area discussed by Amin. The book does not fail to take account also of 
the growing index of contamination by chemical pollutants and radioactive 
agents, and the measures taken by the Gulf states to cope with the ensuing 
problems. 

Chapter IV deals with the municipal laws of the Gulf states on environ- 
mental matters, especially those of Iran, Kuwait, Oman and Saudi Arabia, 
the states that have promulgated national legislation to cover the general 
problems of pollution. Bahrain, Iraq, Qatar and the United Arab Emirates 
do not as yet have any specific municipal legislation for the protection of the 
marine environment, their internal law being closely linked with the oil 
industry and transportation, although they are all parties to the 1978 re- 
gional Convention for the Protection of the Marine Environment in the 
Gulf. This chapter is particularly interesting and will certainly attract the 
attention of those readers who are attentive to the problems of the region. 
The book gives a succinct and useful review of the national legislation of 
every state of the area. 

In chapter V the author turns to the “regional legal framework.” He 
begins with a very interesting excursion into the Koran (which he spells as 
Qur’an, probably a more exact phonetic rendéring) and a number of quo- 
tations from the Islamic Holy Book. But it is apparent that all the precepts 
and recommendations of the Koran that the author quotes refer to fresh 
water and its use, and particularly to the prohibition against wasting it, to be 
found in several passages of the Koranic text. However, some of the verses 
quoted refer in one way or another to the oceans. Amin explains: “Marine 
pollution, therefore, it is argued, is prohibited in Islamic tradition whether it 
be: by vessels, dumping, land-based sources or any other use which repre- 
sents a threat to marine living resources and the marine environment as a 
whole” (p. 69). 

As for liability, Amin extols the importance of the la darar principle in 
Islamic law. Apparently, this embodies the concept of objective responsibil- 
ity, and also'resembles what corresponds to the rule cf “the polluter pays” in 
modern Western international and national instruments for the protection 
of the environment. The la darar principle, as incorporated in the Consti- 
tution of the Islamic Republic of Iran (1979), quoted by the author, sounds 
very much like a Farsi version of the old rule sic utere tuo ut alienum non 
laedas. 

Section 2, which deals with supranational regional law, is a detailed study 
of the Kuwait Regional Conference of Plenipotentiaries on the Protection 
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and Development of the Marine Environment and the Coastal Areas, which 
was convened by the UN Environment Programme (UNEP) from April 
15-24, 1978, and resulted in a regional antipollution convention and an 
Action Plan. Amin describes the provisions of both in detail. Moreover, the 
Convention and the Protocol concerning Regional Co-operation in Com- 
bating Pollution by Oil and other Harmful Substances in cases of Emer- 
gency—both very elaborate instruments—appear as annexes. 

. In part II], with its very brief general conclusion and recommendations, 
Amin recognizes the persisting deficiencies and inadequacies in the states 
bordering “the Gulfs,” especially states such as Bahrain, Qatar and the 
United Arab Emirates, which lack any internal legislation on marine pollu- 
tion. Amin goes further, conceding that even the states that possess such 
legislation lack the necessary resources and technology to enforce it. But he 
adds: 


Most important is the attitude of the citizens of the Gulf region in 
both private and public sectors who do not seem to realise the adverse 
impact of pollution in their own environments. It is necessary to edu- 
cate and inform the population about environmental issues and de- 
mand their participation in protecting the environment [pp. 77—78]. 


He recommends that “the Gulfs’’ and the Red Sea should be rapidly 
designated as “Special Areas,” in order to extend to them the prohibition 
against oil discharge which is already in force for the Mediterranean, the 
Baltic and the Black Seas. He likewise favors immediate recognition of the 
antipollution provisions of the 1982 Montego Bay Convention as contem- 
porary general international law, independently of the formal entry into 
force of the Convention. 

As the book places considerable emphasis on the problems of oil pollu- 
tion, it is surprising that the author does not devote space to internationally 
debated accidents such as the grounding of the Amoco Cadiz supertanker on 
March 16, 1978 and the resultant spilling of 223,000 metric tons of oil in 
the Channel, or the sinking of the Mont Saint Louis on August 25, 1984 in 
the North Sea, which caused massive chemical and radioactive pollution. 
The experience of the developed countries in dealing with those accidents 
could benefit the programs of less-developed countries such as the Gulf 
states. 

Dr. Amin’s book is an interesting, compact and informative monograph 
likely to prove very useful to those concerned with the environmental 
problems of “the Gulfs” and the Red Sea. 


José SETTE-CAMARA 
International Court of Justice 


Law, Force and Diplomacy at Sea. By Ken Booth. London, Boston and Sydney: 
George Allen & Unwin, 1985. Pp. xiii, 231. Index. $25, cloth; $12.50, 


paper. 
With two-thirds of the earth’s surface covered by salt water, states will 
continue to use naval forces to promote and protect their interests, espe- 
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cially in times of violent peace. But considering the current state of affairs 
and future trends in the law of the sea, will navies be useful in pursuing 
traditional roles? Are new naval strategies required? What is the impact of 
the 1982 UN Convention on the Law of the Sea and subsequent state 
practice on naval operations? Ken Booth addresses these and related issues 
in a book intended for students of naval strategy, international marine 
lawyers and observers of defense policy. l 

The author begins by noting that the military dimension of the changing 
law of the sea is a neglected issue. He chides strategists, international lawyers 
and “‘politico-ecologists” for compartmentalized thinking and inadequate 
analysis. “The military implications of the law of the sza is one impoverished 
subject straddling the boundary between law and strategy, and the laws of 
war are another” (p. 5). Despite the acknowledged complexity of the sub- 
ject, he signals full speed ahead with an eye to likely contingencies, i.e., the 
business of navies in “‘less catastrophic conditions” (non-nuclear war). 

Booth briefly traces the history of the law of the sea and notes that “‘ocean 
regime development has swung between pressure for enclosure of parts of 
the sea on the one hand, and the desire for freedom of navigation on the 
other” (p. 14). The doctrine of freedom of the seas is seen as based on a 
mixture of Anglo-American naval power and customary international law, 
and not as the outcome of a comprehensive treaty between all interested 
parties. No doubt, there were failures at Geneva in UNCLOS I and II in 
1958 and 1960 (notably, no agreement on the breadth of the territorial sea). 
However, the 1958 Geneva Convention did explicitly codify rules of inter- 
national law governing the high seas. ‘The Convention on the High Seas was 
ratified by 56 states—most of the interested parties. Article 2 covers, inter 
alia, freedom of navigation and overflight, and remains the legal corner- 
stone of naval strategy and mobility on, under and over the high seas. 
Objections to Article 2 related primarily to freedom of fishing and nuclear 
testing.’ In any event, the author interprets the recent history of the law of 
the sea “as an attempt to evolve from a structure of injustice to a more 
generally acceptable regime, one which is both more equitable and better 
suited to deal with the changed character of world politics” (p. 17). Perhaps 
so, if the injustice is related to resources, although the landlocked states 
might not agree. 

The major achievements of the 1982 Convention are summarized, along 
with the negotiating process and atmosphere. Although unimpressed by 
American and British decisions not to sign, Booth predicts sufficient ratifica- 
tions for entry into force. Thus, the Convention “will provide a framework 
for attempts to manage the ‘troubled common’ ” (p. 33). However, he is 
quite concerned about the nonsignatories’ (especially the Reagan adminis- 
tration’s) “pick and choose” attitude. But “pick anc choose” is a red her- 
ring. The Convention, as was fully recognized during negotiations, contains 
provisions of customary law (or emerging or best evidence of it) and new 
law. States, courts, strategists and lawyers must make judgments on which is 


1 See A. HOLLICK, U.S. FOREIGN POLICY AND THE LAW OF THE SEA 144-47 (1981). 
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which in particular situations. Third World nonsignatories would be out- 
raged to learn they had no right to fish for herring off their coast, whatever 
color, because they ‘“‘picked and chose” a 200-mile exclusive economic 
zone (EEZ). 

- As for the future, “UNCLOS IV, V, VI, etc.,” the author discusses the 
possibility of creeping jurisdiction, territorialization and the spread of “‘psy- 
cho-legal boundaries.” He borrows a controversial cliché from terrorism, 
“the paramount political fact will be that one man’s distant waters is another 
man’s maritime backyard” (p. 44). Naval mobility may be challenged in a 
variety of ways (security zones, 200-mile or more territorial seas, burden- 
some EEZ regulations), but Booth sees the main trend for now in the direc- 
tion of claims for denser functional competences rather than for further 
geographical reach. “The direct military implications of the 1982 Conven- 
tion will be minimal” (p. 57). 

In part II, “The Implications,” using the Convention as the guiding star 
and various incidents as buoys and lighthouses, rocks and shoals, the author 
steers a course through choke points, EEZs, territorial seas and over 
seabeds. Before getting under way, he reviews the main U.S. naval interests 
during UNCLOS III: to limit the expansion of the territorial sea, maintain 
passage through straits and archipelagoes, maintain traditional rights in 
areas covered by new EEZs and create a balanced and compulsory system of 
dispute settlement. He rightly notes that Soviet support for freedom of 
navigation decreases markedly as one approaches Soviet coastlines and 
choke points,” and that Soviet policy in many ways is a challenge to the West. 
He concludes, and I agree, that the naval interest was well served by 
UNCLOS III. The Convention generally validates the freedoms of naviga- 
tion traditionally enjoyed, as well as accommodates the legitimate interests 
of coastal states. There are, of course, ambiguities and the seeds of potential 
conflict in certain articles pertaining to navigation. But this points up the 
critical need for unambiguous and consistent state practice.” Using his com- 
pass as a crystal ball, Booth speculates that UNCLOS III may either be the 
historic compromise between creeping jurisdiction and naval mobility, or 
may in time lead to a progressive erosion of former freedoms of navigation 
as a result of political, economic and legal considerations. Again, state prac- 
tice will be the key.* 


? See Allison, The Soviet Union and UNCLOS III: Pragmatism and Policy Evolution, 16 OCEAN 
DEV. & INT'L L. 109 (1986). | 
3 Secretary of Defense Caspar W. Weinberger states U.S. policy as follows: 


Freedom of navigation has been critically important to the world community since man 
began traveling the seas . . . . For these reasons, the United States and most other 
countries must deny any excessive claims to waters made by any nation. . . . To show 
that we do not recognize such claims, we have conducted freedom-of-navigation exercises 
many times in many places around the world—in international waters off countries both 
friendly and hostile. Since this program was instituted in 1979, many of the 90 countries 
with excessive claims have been challenged. 


SECDEF OPED, L.A. Times, Mar. 30, 1986, at 5, col. 1. 
* For a comprehensive discussion including some thoughts on political will and national 


priorities, see Oxman, The Regime of Warships under the United Nations Convention on the Law of the 
Sea, 24 VA. J. INT'L L. 809 (1984). 
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Chapter 5 deals with rights of passage through choke points, i.e., straits’ 
and archipelagoes. With various examples, including overflight of the Strait 
of Gibraltar during the 1973 Middle Eastern war and transit of warships 
through the Indonesian archipelago, Booth discusses the rationale for un- 
impeded passage through and over choke points zor U.S. naval forces.” 
While he questions the extreme fears about the consequences of the adop- 
tion of a restrictive straits regime, he concludes that these freedoms are 
important to U.S. naval strategy. Moreover, ‘ʻa more restrictive regime 
would seriously increase the military and foreign policy problems of those 
states bordering major straits” (p. 111). He also points out that nationalizing 
straits is not necessarily to the advantage of the international community at 
large. ‘‘All states, whether or not they are maritime, benefit from the unim- 
peded movement of merchant vessels and goods throughout the world: the 
free transit of straits is in the interest of international trade, as well as the 
national strategy of some countries” (p. 117). As for the superpowers, Booth 
suggests that the Soviet Navy would be more inconvenienced by a restrictive 
„straits regime than the U.S. Navy. This may be true in a general war, when 
straits rules are of little consequence, but in peacetime or in a crisis, the 
United States, as a maritime nation with an oceanic alliance and forward 
deployment strategy, is much more dependent on ocean access than a Eura- 
sian land power would be.® Finally, there is considerable evidence in interna- 
tional law that straits are unique—suz generis. While I strongly support the 
transit passage regime in the Convention’ for a varie-y of reasons, it is not at 
all clear that the 116 straits overlapped by territorial waters in an extension 
of territorial sea to 12 miles would be automatically governed by the more 
restrictive regime of innocent passage. History and practice suggest 
otherwise. 

As for the seabeds, Booth conclude that military activity is bounded by 
the Seabed Arms Control Treaty of 1971 (which prohibits the emplacement 
of nuclear weapons and other weapons of mass destruction on the ocean 
floor) and the general limitation to “‘peaceful purposes” in the 1982 Con- 
vention. Increased military activity will be guided by technology, feasibility 
and cost-effectiveness. Aside from negotiations in UNCLOS III to intro- 
duce objective criteria into the concept of innocent passage and to establish 
the maximum breadth at 12 miles, recent interest in territorial waters has 
centered on Soviet submarines off the coasts of Scandinavia. Booth discusses 
various theories without coming to any definite conclusion. However, he 
assésses these incursions as a high political risk for the Soviets whatever the 


5 A more recent example is the 1986 incident in which F-11 1s from England threaded the 
needle over the Strait of Gibraltar to join carrier aircraft in a U.S. attack on Libyan facilities. 
The circuitous ocean flight, supported by numerous tankings, was necessary because permis- 
sion to overfly sovereign territories had not been forthcoming. 

ê A major objective in support of U.S. interests is “‘to assure unimpeded U.S. access to oceans 
and space.” National Security Strategy of the United States, The White House, June 1987. 

7 For a full discussion, see Robertson, Passage Through International Straits: A Right Preserved in 
the Third United Nations Conference on the Law of the Sea, 20 VA. J. INT’L L. 801 (1980). 
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motives, but fortuitous for the West in that Scandinavian countries are 
bolstering their antisubmarine warfare capability and political will. 

In UNCLOS III, the regime of the exclusive economic zone was carefully 
crafted and intertwined with the high seas regime to preserve customary law 
and 1958 Geneva Convention freedoms of navigation, overflight and other 
unstated military activities, irrespective of whether one characterizes the 
200-mile zone as high seas minus, territorial sea plus or su generis.’ Booth 
sees little cause for concern about interference with military activities in the 
near term. As for the future, with the possibility of territorialization, creep- 
ing jurisdiction and ‘‘psycho-legal boundaries,” he introduces in chapter 7 
some provocative thoughts on naval operations and diplomacy in a more 
restrictive EEZ regime. He suggests that a lapse of warships’ rights in the 
EEZ could make “naval diplomacy more selective and more salient,” dis- 
courage ‘“‘ritualistic” and “knee-jerk” responses to crisis, render surface 
ships less vulnerable, serve as a “fail-safe device for naval powers” and raise 
the political and legal costs of military action. “By adding new rungs on the 
escalation ladder and by encouraging more rational decision-making, the 
new milieu of naval diplomacy should help diplomatic flexibility” (p. 168). 
To support this thesis, he cites a number of the naval operations: deploy- 
ment of a carrier task force to the Indian Ocean during the 1971 Indo-Paki- 
stan War, dispatch of the battleship New Jersey to the eastern Mediterranean 
in 1983, surveillance operations off Nicaragua in 1983, exercises in the 
Gulf of Sirte in 1981 and sinking of the cruiser Belgrano during the Falk- 
lands war. He puts most of these activities in the “knee-jerk” category. But 
assuming, without necessarily agreeing, that naval forces have been badly 
deployed in some instances, thus lowering their prestige and credibility, the 
remedy lies in clearer strategy and wiser implementation, not in legal 
shackles. As a practical matter, territorialization of EEZs could close off the 
Mediterranean, the Caribbean, the Sea of Okhotsk, the Sea of Japan, the 
Yellow Sea, the East China Sea, the South China Sea, the Philippine Sea, 
significant portions of the Southwest Pacific, the Persian Gulf, the Gulf of 
Oman, the Red Sea, the Gulf of Aden, parts of the Arabian Sea, the North 
Sea and the Norwegian Sea, not to mention the Arctic basin. From the U.S. 
viewpoint, this would be incompatible with fundamental U.S. policy as 
stated below, and therefore unacceptable: 


The United States has traditionally maintained a strong Navy to 
preserve the freedom of the seas and to support the global commit- 
ments associated with its forward defense strategy. In peacetime, naval 
forces are routinely deployed overseas as a means of reassuring allies 
and deterring potential adversaries. In times of crisis, this inherent 
mobility permits them to be redeployed to world trouble spots rapidly 
without relying heavily on foreign bases or special transit rights. De- 
ployed to areas of vital interest to the United States and its overseas 
allies, naval forces can remain on station for extended periods, ready to 


3 For a comprehensive treatment, see Robertson, Navigation in the Exclusive Economic Zone, 24 
id. at 865 (1984). 
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project power ashore should deterrence fail and the circumstances 
warrant American military action. If need be, they can apply forces 
rapidly and flexibly in support of such key objectives as protecting 
friendly shipping from air or sea attacks, depriving enemy forces of 
access to strategic ocean areas and projecting power against enemy 
targets ashore. Taken together, these capabilities make our naval 
forces a powerful instrument for peace and stability in an often trou- 


bled world.® 


In an era of violent peace, routine naval operations in the oceans mentioned 
above beyond a narrow territorial sea (12 miles) are necessary to meet the 
author’s own criterion justifying a naval force—‘“‘credible or efficacious to 
achieve its objectives by deterrence or compellence” (p. 163). 

In the chapters ‘“The Utility of Warships” and “Naval Policy and Plans,” 
the author identifies the various maritime sources of conflict!’ and the 
traditional attributes of warships. He notes the acquisition of smaller naval 
ships by less-developed countries for ‘“‘sovereignty protection” and consta- 
bulary responsibilities. “The proliferation of modern naval vessels to less 
developed countries can be an act of international responsibility” (p. 194). 
He hopes that warships do not become so specialized and sophisticated that 
they are too valuable to risk in situations less than general war. But warships 
must have sophisticated weapons systems to meet the cruise missile threat 
proliferated to Third World states.’’ Booth makes a plea for special training 
for naval commanders that would include an understanding of limited war, 
crisis management and the law of the sea. ‘‘International law is a useful tool 
of statecraft, and navies and naval officers can play their part in strengthen- 
ing its norms” (p. 204). 

Finally, the author suggests that there are no significant naval reasons for 
rejecting the 1982 Convention and urges the United States and Britain to 
make a U-turn and sign the Convention in order not to dilute its effect. 
However, the United States, in rejecting it because of the seabed provisions 
(part XI), did commit itself to exercise, assert and recognize, on a reciprocal 
basis, navigation and overflight rights and freedoms worldwide in a manner 
consistent with the balance of interests in the Convention.” 

Booth’s book is thoughtful and provocative. The subject is no longer 
impoverished. Naval strategists and international lawyers will be enlight- 
ened. Finally, the author demonstrates exceptional insight in ‘‘picking and 


9° REPORT OF THE SECRETARY OF DEFENSE TO THE CONGRESS ON THE FY 86 BUDGET, FY 
1987 AUTHORIZATION REQUEST AND FY 1986-90 DEFENSE PROGRAMS 153 (1985). 

10 The positioning of an aircraft carrier battle group in the northern Arabian Sea because of 
the military threat to international shipping is a recent, but typical, example. Wash. Post, Aug. 
28, 1987, at A19, col. 3. 

1! See Truver, The Law of the Sea and the Military Use of the Ocean in 2010, 45 La. L. Rev. 1221 
(1985). 

12 President’s Ocean Policy Statement (U.S. EEZ Proclamation) of Mar. 10, 19&3, 48 Fed. 
Reg. 10,605 (1983). See also Current Development, Exchange Between Expert Panel and Reagan 
Administration Officials on Non-Seabed-Mining Provisions of LOS Treaty, 79 AJIL 151 (1985). 
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choosing” the U.S. Navy’s newest and most sophisticated cruiser, the U.S.S. 
Ticonderoga (CG—47), for the cover of his book. 


JAMES H. DOYLE, JR. 
National Law Center 
The George Washington University 


The Developing Order of the Oceans. Proceedings of the Law of the Sea Insti- 
tute, Eighteenth Annual Conference. Co-sponsored by the University 
of San Francisco, October 24-27, 1984. Edited by Robert B. Krueger 
and Stefan A. Riesenfeld. Honolulu: The Law of the Sea Institute, 
University of Hawaii, 1985. Pp. xxii, 749. 


Since the late 1960s the conference proceedings of the Law of the Sea 
Institute (LSI) have provided a running account of the state of ocean law 
and practice, both international and national, as it has developed before, 
during and following the Third UN Conference on the Law of the Sea 
(UNCLOS III). This latest volume, based on the 1984 LSI Conference, is a 
compendium of 36 papers, together with commentaries and discussions, 
designed to focus on the developing order of the oceans, both within and 
outside the framework of UNCLOS III. This is a tall order for any 4-day 
meeting that traditionally avoids overlapping sessions; judging from the 
outcome, the 1984 LSI Conference was markedly successful. 

There are seven major themes in the text. The first deals with the effects 
of the UN Law of the Sea Conference on the formation of international law. 
Here basic differences are evident among the participants as to what provi- 
sions of the 1982 Convention are, and are not, part of customary law. As 
Chile’s Orrego Vicuña asks, does the Convention entail “nothing else than 
pure conventional obligations, as those states that do not become party to it 
are free to pursue their interests by means of other approaches” (p. 16)? To 
which John Norton Moore replies that ‘‘outside the seabed area and possibly 
the dispute settlement chapter, today the UNCLOS test is the best evidence 
of customary law, absent a pattern of state practice to the contrary” (p. 43). 
Professor Moore also discusses two other objections that are frequently 
made to the U.S. decision not to sign the Convention, namely, the “‘pick and 
choose” approach as to which parts of the Convention are acceptable to the 
United States and which are not, and the trade-off package deal concept, 
i.e., the acceptance of nonseabed articles by one interest group at UNCLOS 
III in exchange for acceptance of the seabed provisions by another group. 
Both of these points he rejects as without merit, although later speakers at 
the conference continue to support them. 

A second theme is that of special environmental problems and the role of 
international organizations. There is a useful discussion by Clifton Curtis of 
existing issue-specific international conventions that address marine envi- 
ronmental concerns outside the framework of UNCLOS IIT. These include 
liability and compensation for oil spills, ocean dumping of radioactive wastes 
and the whaling moratorium. The topic is of particular concern in the light 
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of Louis Sohn’s subsequent comment that once an environmental rule or 
standard contained in an international convention becomes generally ac- 
cepted, a state that is party to the LOS Convention, even though not a party 
to the specific agreement, has a duty to enact the necessary laws and regula- 
tions to implement that agreement. Also included in this section is a com- 
prehensive chart, prepared by Douglas Johnston, which surveys the various 
tasks that now must be performed in fulfillment of the 59 environmental 
articles and three annexes of the LOS Convention. 

The next theme—which actually involves two conference sessions—re- 
lates to the deep seabed. There is first a discussicn of the deep seabed 
regime, with or without a convention. One issue here is whether or not the 
1984 interim agreement relating to the deep seabed, signed by the United 
States and seven other countries (most of them signatories to the Conven- 
tion), is compatible with the rule of international law relating to deep seabed 
resources. Another point, addressed by David Colson, is the U.S. position 
that mining of the deep seabed beyond the limits of national jurisdiction is a 
high seas freedom. This contention was attacked by later speakers on the 
grounds that such mining requires exclusive rights to seabed areas for a long 
period of time, and therefore is not analogous to other high seas freedoms. 

In the session on development of ocean mineral resources, there is a 
comprehensive state-of-the-art paper by Alexander Malahoff on polymetal- 
lic sulfides and cobalt crusts, two relatively new prospects for ocean mining. 
There is also an interesting comment by Conrad Welling that during the 
past decade there has been a revolution in solid state physics so that new 
materials can now be substituted for many metals—he mentions polymers, 
ceramics and optic fibers. Such developments contribute to uncertainties 
about the time scale for mining manganese nodules and other seabed min- 
erals; these uncertainties are buttressed by some of zhe subsequent discus- 
sions on problems of financing the exploitation of ocean minerals. 

Two papers in the session on U.S. federal-state experience in the manage- 
ment of marine and coastal resources represent an interesting variant in the 
program in that they were solicited as a package, with each author having 
the opportunity to consult the other’s draft during preparation. What 
emerges are two long, scholarly legal treatises on federal-state offshore 
boundary disputes, one giving the federal perspective, by Louis Claiborne 
of the Department of Justice, and the other, the state perspective, by John 
Briscoe, a San Francisco attorney. The results are very effective. 

Following is a comprehensive session on Arctic energy resources, with a 
focus on both maritime jurisdictional] issues and aspec:s of Alaskan oil explo- 
ration and exploitation. There are excellent maps anc. descriptions of Arctic 
sovereignty claims, including those of Norway in the 3arents Sea, both with 
Iceland and the Soviet Union. In the case of Alaska, two papers point to the 
uncertainties in governmental policy toward oil activities as a potentially 
serious restraint on the development of the area's extensive hydrocarbon 
resources. 

The sixth theme is that of fisheries management in the exclusive eco- 
nomic zones of the Pacific basin. The papers are brief, and only the most 
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salient aspects of each situation are covered. One interesting point in the 
paper on the Alaskan EEZ is the comment by Lee Alverson that the eventual 
Americanization of Alaskan fisheries (driving the Japanese and others out of 
the pollack fisheries) may not be successful unless provisions are made for 
the successful processing of the fish through joint venture arrangements. 

The sessions end with a special symposium on the effects of the 1982 
Convention on international maritime trade. William Burke focuses on po- 
tential impacts of coastal state rules relating to environmental protection 
and resource development on navigational freedoms in the EEZ. He also 
notes that the failure of the United States to ratify the LOS treaty may 
contribute to uncertainties about whether, under customary law, military 
vessels are entitled to exercise the right of innocent passage in foreign 
territorial seas. Admiral Bruce Harlow, addressing conflict management in 
straits, concludes, “‘In an extraordinary instance of extreme national peril, it 
may be necessary to restrict the right of transit passage in the interest of 
national survival” (p. 685). Norman Letalik considers the arrest of vessels by 
foreign coastal states. He suggests that, ‘‘[w]hile UNCLOS III has admirably 
balanced the basic international norms, it has sacrificed the procedural 
elements. It may well be time to separate arrest procedures from basic 
international norms concerning navigational rights versus coastal state 
rights” (p. 702). Clearly, this section contains some of the most innovative 
papers in the volume. 

Wrapping up the program in the banquet speech, John Knauss addresses 
the issue of creeping jurisdiction in the ocean and concludes: “Absent wide- 
spread adherence to the 1982 Law of the Sea Convention, including the. 
adherence of the United States, I expect to see creeping jurisdiction con- 
tinue to drive customary international! law for the next 25 years at as fast a 
rate as it did between 1982 and 1985” (p. 739). 

There are, of course, other issues that concern the developing order of 
the oceans that were not covered. Among these are marine scientific re- 
search, violence at sea and dispute settlement mechanisms. Nor were all the 
papers of equal weight. Some, such as the comments of the Soviet Union’s 
Vladimir Pisarev, merely repeated old, worn-out themes. But The Developing 
Order of the Oceans does present a rather complete snapshot of conditions of 
ocean law and policy as they existed in the fall of 1984. Persons interested in 
marine affairs should find in the Proceedings a number of items of interest to 
their own special concerns. 

What is perhaps disappointing is the lack of a sense of focus. If there is 
something here for everyone, there is also little in the way of general direc- 
tion. What should the reader conclude from this sampling of topics? Where 
was the law of the sea headed in 1984, and what might one expect its 
condition to be a few years hence? One problem with a compilation such as 
this one is that the reader may be left with a sense of unfulfillment; the facts 
are there, but their overall significance is not clearly defined. 


LEWIS M. ALEXANDER 
University of Rhode Island 


994 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 81 


Foreign Relations of the United States, 1952-1954. Vclume VII: Germany and 
Austria. Parts 1 and 2. Edited by David M. Baehler, John A. Bernbaum 
and Charles S. Sampson. Washington: U.S. Govt. Printing Office, 
1986. (Dept. of State Pubs. 9469 and 9470.) Pp. xxix, 2021. Index in 
part 2. 


This compilation of diplomatic documentation concerns a sequence of 
crucial developments relating to Germany and Austria when they were 
central to the struggle for power and resolution in Europe during the Cold 
War and to the transition and stabilization of the Western alliance. Bridging 
the last year of the Truman administration and the early years of 
Eisenhower's, it contains a quantity of significant materials on the early 
years of the Federal Republic of Germany and its integration into the coales- 
cing Western European system, as well as on the modification of the occu- 
pation of West Germany and the movement toward a peace treaty for, and 
neutralization of, Austria. 

The Western Allies (the United States, France anc the United Kingdom) 
replaced their military government machinery with the Allied High Com- 
mission for Germany when the Federal Republic came into existence in 
1949. This change was based on the consummation of the West German 
Constitution (Grundgesetz), the Allied Occupation Statute (which defined 
Allied powers and functions), the Trizonal Fusion Agreement (which amal- 
gamated the three Western occupation zones) and the Charter of the Allied 
High Commission for Germany (the tripartite contro] mechanism) in the | 
spring of 1949. The first West German general election was held in August, 
and the new Parliament convened and elected tke first President and 
Chancellor in September. In March 1951, the relations between the Allies 
and West Germany were revised by a number of “contractual arrange- 
ments,” which augmented West German authority. 

This process of realignment continued during the period covered by this 
volume. The first segment of part 1 (pp. 1-168) presents documentary 
resources devoted to the negotiation of revised ‘“‘cor.tractual agreements,” 
including discussions leading to the signing of these documents (January— 
May 1952), meetings late in May of the foreign ministers of the Western 
occupying powers with Chancellor Konrad Adenauer to resolve remaining 
issues (pp. 87-111) and the texts of the agreements signed on May 26 (pp. 
111-68). This modified arrangement fixed the status of the Federal Re- 
public and its relations with the Western Allies until 1954 and 1955, when 
the Federal Republic achieved sovereign status and joined the North At- 
lantic Treaty Organization and the Western European Union.’ 

The second portion (pp. 169-327) provides exchanges of notes (March 
10-September 23, 1952) between the Western occupying powers and the 
Soviet Government pertaining to a German peace treaty, German unity 


! See FOREIGN RELATIONS OF THE UNITED STATES, 1952-1954, VOLUME V: WESTERN 
EUROPEAN SECURITY, pt. 2 at 1114-52 (1983), which deals with these matters and West 
German admission to membership in the Brussels Treaty Organ.zation (Western European 
Union). Reviewed at 73 AJIL 1025-29 (1984). 
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(reunification) and the creation of an all-German government, and the hold- 
ing of all-German elections, including the texts of the notes exchanged (with 
such supplements as the Soviet draft peace treaty with Germany) and com- 
munications flowing among Washington, London, Paris and Bonn to devise 
parallel or joint responses to Moscow. The Department of State continued 
to deliberate on these issues and on the integration of the Federal Republic 
into the Western defense system. The relevant documentation is presented 
in the third segment (pp. 328-600). It deals particularly with such matters as 
National Security Council (NSC) and Psychological Strategy Board papers 
on basic U.S. policy (pp. 510-20 and 370-80), concern with German fed- 
eral elections, U.S. economic assistance, increases in the West German 
border police and visits of West German officials to the United States. 

The final section (pp. 601—1233) of part 1 focuses on the four-power 
(United States, France, Soviet Union and United Kingdom) Foreign Minis- 
ters Conference convened in Berlin (January 25—-February 18, 1954). 
Those interested in the international conference process as well as in the 
German and Berlin questions will find this portion of special value. It 
presents materials on conference preliminaries; tripartite Western foreign 
ministers preconference meetings in London; meetings of the surrogate 
Tripartite Working Group in Paris; arrangements for the conference (in- 
cluding the activities of the Berlin Commandants); proceedings of the con- 
ference; the principal conference documents (incorporating, for example, a 
draft resolution for calling a general European disarmament conference, 
plans for German reunification, a German peace treaty, plans for a provi- 
sional all-German government, and the European security arrangement, 
together with a conference communique); reports and analyses about the 
conference; and postconference exchanges of notes relating to the linking of 
European security and the German problem. 

Part 2 consists of three additional segments on Germany and a major 
section devoted to the negotiation of an Austrian peace settlement. One 
portion deals with Western Allied rights in Berlin (pp. 1235-402), including 
application of the contractual agreements to Berlin, its integration into the 
Federal Republic, Kommandatura (Allied governing mechanism) functions, 
access through East German airspace, U.S. economic assistance, the treat- 
ment of refugees fleeing into West Berlin, local elections and joint Allied 
contingency military planning. Those concerned with jurisdictional prob- 
lems will note the treatment of the exclave Steinstiicken, which is touched 
on briefly. 

The next section contains materials on U.S. interests in the status of the 
Saar, possession of which was contested by France and the Federal Republic. 
This compendium (pp. 1403-543) deals with such matters as jurisdiction, 
borders, economic and political developments, Franco-German diplomatic 
exchanges and negotiations for a final settlement. Shortly after World War 
Il, France endeavored to sever the territory from Germany, granted it 
limited self-government and sought to ‘‘Europeanize”’ it but, in a referen- 
dum held in October 1955, the people of the territory rejected the proposal 
to detach the Saar from West Germany. 
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The last segment on German affairs (pp. 1544-716) illuminates U.S. 
policy with respect to the German Democratic Republic, created in 1949. 
Documents pertain to such matters as East German reaction to the ‘‘con- 
tractual agreements” for the Federal Republic, Socialist Unity Party (SED) 
conferences in 1952 and 1954, the declaration of a New Course” in the 
German Democratic Republic (1953) and the Soviet declaration of sover- 
eignty for East Germany (1954). 

The final portion of part 2 (pp. 1717-997) provides detailed documenta- 
tion on the Austrian question. Many of the issues treated arose from the 
German Anschluss under the Nazis and the postwar Allied division of the 
country into zones of occupation. Illustrations embrace sociopolitical devel- 
opments in Austria, occupation costs and the withdrawal of Allied and 
Soviet forces, and negotiations to achieve an Austrian “‘state treaty” (in lieu 
of a World War II peace treaty) to terminate the occupation and revive 
a sovereign, though neutralized, state (which was not consummated 
until 1955). 

Those who are interested in high-level U.S. policymaking and implemen- 
tation will welcome the inclusion of NSC records—embracing “‘NSC docu- 
ments” (dealing with policy on the U.S. position regarding Germany, on 
countering possible Soviet or satellite threats to Berin and on its financial 
and economic problems); the texts of progress reports on NSC determina- 
tions; references to a number of “NSC actions”; Security Council ‘‘state- 
ments of policy” on U.S. objectives and courses of action in Austria; and a 
series of “memorandums of discussions” at NSC meetings and “‘reports to 
the Council” by its Executive Secretary and the Ass:stant to the President 
for National Security Affairs. To a lesser extent, this collection embodies 
documentation of other coordinating government agencies such as the Joint 
Chiefs of Staff, the Psychological Strategy Board and the Policy Planning 
Staff of the Department of State. 

This volume also contains information emphasizing presidential and min- 
isterial diplomacy. Examples include selected Eisenhower-Adenauer corre- 
spondence and materials on summit visits to the United States by foreign 
leaders—-Chancellor Adenauer in April 1953 and October 1954, Prime 
Minister Winston Churchill in January 1952 (although no mention is made 
of his visits in January 1953 and June 1954), Austrian Chancellors Leopold 
Fig] (May 1952) and Julius Raab (November 1954), and Premier Pierre 
Mendes-France (November 1954); the foreign trips and conferences of 
Secretaries of State Dean Acheson (who participated 1n the tripartite minis- 
terial meeting in Bonn and visited London, Berlin and Vienna in May—June 
1952) and John Foster Dulles (who attended the Berlin Conference in 
1954); and the Secretary of State’s exchanges with other foreign ministers. 

Except for those concerned with the Bonn meeting and Berlin Confer- 
ence, the documents presented in this compendium consist of the customary 
telegrams and memorandums (summaries of conversations, transcriptions 
of telephone exchanges, press statements and memorandums “‘for the 
record”), as well as letters, reports and other papers and communications 
that flowed within and among U.S. government agenc:es in Washington and 
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between the Department of State and its missions in the capitals of France, 
the Soviet Union, the United Kingdom and the U.S. High Commissioners in 
Bonn and Vienna. 

This comprehensive, carefully organized and edited, and useful compen- 
dium was compiled under the supervision of William Z. Slany and John P. 
Glennon of the Office of the Historian of the Department of State. Its 
editors supplement the documents liberally with notes that provide specific 
sources and general archival resources, cross-references and other data, and 
occasional descriptive and explanatory ‘‘editorial notes’’ that interrelate 
events, policies and documentary resources. The compilers also supply the 
user with a number of handy and helpful lists: abbreviations, acronyms and 
symbols that appear in the documents; persons referred to, giving their 
names, titles and duration of tenure; titles of published official and un- 
official English and German materials; and basic documentary sources 
and relevant collections of archival papers (such as those of President 
Eisenhower and Secretary Dulles). The detailed, 21-page double-columned 
index is exhaustive and well organized. This anthology, together with perti- 
nent sections of other volumes in the Foreign Relations series, in short, pro- 
vides valuable if not indispensable documentation in depth for those 
searching the record of German and Austrian policy problems and develop- 
ments, and how they relate to the stabilization of Central Europe in the early 
1950s.” | 


ELMER PLISCHKE 
University of Maryland, Emeritus 
American Enterprise Institute 


Verdrdngte Schuld, verfehlte Stihne: Entnazifizierung in Österreich, 1945-1955, 
Edited by Sebastian Meissl, Klaus-Dieter Mulley and Oliver Rathkolb. 
Vienna: Verlag für Geschichte und Politik, 1986. Pp. 365. 


In the spring of 1985, the Vienna Institute of Science and Art invited 19 - 
scholars to a symposium on “‘Denazification in Austria.” The title of the 
published reports tells the story: “‘Repressed Guilt and Failed Remorse.” It 
will come as no surprise that the attempt to impose democratic thinking on a 
nation that, to a large extent, had supported the goals and actions of Hitler’s 
Third Reich, ended in complete failure. 

The book describes what happened to those civil servants, politicians, 
businessmen, teachers, artists, writers and others who were among the 
quarter of the Austrian population subjected to the “cleansing” denazifica- 
tion process. The reports are depressingly similar: a trumpeting of Allied 
intentions in 1945 to erase Nazism, massive registration of those who had, 


? For texts of pertinent end-product documents on Germany, see the Department of State’s 
DOCUMENTS ON GERMANY, 1944-1985 (1985). For the period 1949-1951, see pp. 198-358, 
and pp. 358-442 for the period 1952-1954. 
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with varying degrees of culpability, aided the Nazi regime, and the imposi- 
tion of some minor fines or restraints, which were lifted shortly thereafter. 
Austrians never accepted—then or now—the view that they were in any 
way responsible for the evil deeds of the Hitler regime. Even those who 
should have been punished as war criminals for their zrimes against human- 
ity evaded full accountability. Encouraged by the Allied fiction that Austria, 
like France, was a liberated country, Austrians felt no responsibility for the 
war, its consequences or its victims. 

Some of the conference participants explain that the idea of denazifica- 
tion was a bad conception to begin with: it was not feasible to reconstruct a _ 
country quickly without the help of those who had been running it for years. 
Furthermore, the moral foundation was undermined when the Allies them- 
selves began to use and protect former Nazis whose services were sought in 
the Cold War. Dieter Stiefel, a Viennese scholar born after the war who has 
written extensively on the subject, correctly concludes that totalitarian 
thinking cannot be eliminated by a one-time admin-strative process—the 
obliteration of totalitarianism remains a continuing obligation of every de- 
mocracy. 


BENJAMIN B. FERENCZ 
Pace Law School 


Status, Prospects and Possibilities of International Harmonization in the Field of 
Nuclear Energy Law. Proceedings of Nuclear Inter Jura ’85. Edited by 
Norbert Pelzer. Baden-Baden: Nomos Verlagsgesellschaft, 1986. Pp. 
645. DM 109. 


The Seventh International Conference of the Association internationale 
Ju Droit nucléaire/International Nuclear Law Association (AIDN/INLA), 
Nuclear Inter Jura ’85, was held in the Federal Republic of Germany from 
September 29 to October 2, 1985. AIDN/INLA is a private international 
organization of lawyers who have interests in various aspects of atomic 
=nergy. The objective of the association, found in Article 3 of its statute, is 
-© make better known, and to arrange for and promote studies of the legal 
Droblems related to the peaceful uses of nuclear energy, with particular 
2mphasis on the protection of humans and the human environment. 

The 1985 congress was organized on a general theme, which is reflected 
n the title of the volume. This was the first time that the biannual confer- 
ences of the AIDN/INLA, which began in 1973, were so designed. The 
-heme selected was very broad and the published proceedings read as a 
collection of disparate, but related, essays. One of the important planning 
decisions was to establish, more than a year in advance of the conference, 
rour international working groups whose tasks were to investigate and re- 
port on aspects of the theme. Each working group was assigned a specific 
question, which, along with the group’s report, forrmed the basis of the 
working session of the conference. 
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The four questions covered important areas of peaceful uses of nuclear 
energy: licensing and decommissioning of nuclear installations, nuclear lia- 
bility, nuclear exportation and importation, and international standards of 
radiation protection. Other topics could have legitimately been added or 
inserted in place of those four. However, with the exception of the issue of 
long-term waste disposal, the four questions provided a framework for con- 
structive analysis of the entire cycle of peaceful nuclear energy programs. 

The selection of the topics incorporating the conference theme is, of 
course, important. Equally important is the framing of the particular ques- 
tions to be investigated by the working groups. There is always the risk of 
selecting questions that are too general, which leads commentators and 
analysts to conclude that the premises underlying the question necessitate an 
affirmative response. The danger of such an approach is that, while the 
affirmation of the goals or premises is encouraging, ìt is not often useful 
from a pragmatic or planning perspective. This is so because the affirmative 
response will most often be accompanied by a series of caveats stating that 
the goal is not attainable, given the current situation. 

The questions formulated by the AIDN/INLA’s Board of Management 
had the very real potential to bring about such results. The topics and 
accompanying questions were: 


(1) Licensing and Decommissioning of Nuclear Installations— 
Should it be recommended to work out international principles and 
rules on the licensing and decommissioning of nuclear installations and 
to make them subject to international instruments? 


(2) Nuclear Liability—-Should it be recommended to revise the in- 
ternational nuclear liability conventions, and in which fields and by 
which means could this objective be achieved? 


(3) Nuclear Exportation and Importation—Should it be recom- 
mended to regulate the relations between the supplying and the re- 
ceiving countries in a general way by international instruments in 
order to set up harmonized and internationally accepted principles for 
nuclear exportation and importation? 


(4) International Standards of Radiation Protection—Should the 
various interested countries-work more closely together with a view to 
seeking more uniform national regulatory solutions? 


Since the participants were international lawyers, who were neither overly 
naive nor cynical about the international legal system, it was possible to 
undertake the research and produce constructive recommendations. 
Achieving such results required greater discipline and direction on the part 
of the working groups. The results in this volume are, as may have been 
expected, mixed. 

The strategy and methodology adopted in addressing the assigned ques- 
tions were basically similar among the four groups. Each of the groups 
provided a report of its methodology and the product of its research, fol- 
lowed by a number of essays, usually a selection of national perspectives on 
the topic, brief minutes of the discussion at the conference and the recom- 
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mendations of the working group. Only the group n nuclear liability did 
not present recommendations. 

The quality of the reports and research, both within and among the four 
working sessions, although generally of a high caliber, is not consistent. The 
first session, on licensing and decommissioning of nuclear installations, pro- 
vides a thorough comparative study of various domestic situations including 
relevant legislative provisions and unique domestic problems and issues. In 
addition, there is analysis of the role of the relevant -nternational organiza- 
tions and some discussion of the theme of international harmonization. 

The second working session, on nuclear liability, is the weakest of the four 
sessions, but not solely because the group was not prepared to make sub- 
stantive recommendations for change in the international conventions on 
nuclear third-party liability. The group, in its four-part report, provides an 
informative and useful comparative analysis of the important issues involved 
in nuclear liability. Perhaps the unanimous recommendation of the group, 
that further study is necessary before concrete recommendations can be 
made, is appropriate. However, the group did work cn this report for about 
2 years and it is disappointing that there are no recommendations. The 
weakest aspect of the second working session is the inconsistency of quality 
and focus among the essays. 

The session on the exportation and importation of nuclear materials 
provides an excellent overview of the breadth of the problems from various 
perspectives. It was noted in the minutes of the discussion for this session 
that for the first time, the problems and concerns of developing nations 
were presented. The session was not limited in scope solely to a comparative 
description of legal issues. Topics covered include some of the “moral” 
issues such as the relationship between development and nuclear energy, 
possible measures to ensure against diversion of nuclear material for non- 
peaceful purposes and the implications of nuclear development for develop- 
ing nations’ foreign debt. 

The final working session, on international standards of radiation protec- 
tion, produced the most specific recommendations. The question posed to 
the working group had the very real potential to result in the type of 
nonproductive response discussed above. It appears to be axiomatic that 
interested countries should work more closely together with a view to seek- 
ing more uniform national regulatory solutions and, farther, that, given the 
limitations imposed by state sovereignty, specific changes would not be 
realistic at this time. The report and the essays, recognizing the limitations 
associated with state sovereignty, delve further into the issues of standards 
of radiation protection. The recommendations of the working group, al- . 
though most applicable to the European Community, deal with radiation 
standards for itinerant workers, consumer goods ard building materials, 
qualification and training of personnel, and construciion and use of radia- 
tion apparatus. 

The four working sessions are sandwiched between useful introductory 
remarks by the editor of this volume and then President of the AIDN/ 
INLA, Norbert Pelzer, and a concluding session, which provides overviews 
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on the theme and proceedings of the conference from the perspectives of an 
international organization (the International Atomic Energy Agency), a 
regional organization (the OECD) and a European national administration 
(the Federal Republic of Germany). 

This volume of proceedings is a valuable resource for research into the 
legal aspects of the peaceful nuclear energy cycle. Its greatest contribution is 
the comparative perspective on the various issues, provided not only by the 
reports of the four working groups, but also by the essays that follow the 
respective reports. The papers, footnotes and annexes provide an excellent 
overview of many aspects of nuclear energy law, and are a good starting 
point for research on the subject. 

The major criticism of the work is that there does not appear to be any 
sense of urgency about the need to resolve the difficult issues discussed. 
Perhaps this is realistic and practical, given state sovereignty and the differ- 
ing and divergent interests of nations. Perhaps, too, this is a product of the 
fact that the participants were all involved, to varying degrees, in nuclear 
energy law and the collective experience in the industry dictates such an 
approach. However, it 1s disconcerting to an outsider to read about the 
current and increasing importance of nuclear energy as a world. power 
source without any serious discussion of the potential and devastating 
dangers that accompany the technology. The question is not whether one 
supports nuclear energy as a source of power. The point ts that it is not 
adequate simply to rely, as appears to have been done in a number of the 
papers, upon the fact that, in the history of the development of nuclear 
energy, there had not been an occurrence seriously affecting public health 
and safety. The Chernobyl experience has now tragically illustrated the 
urgency of resolving the problems. 


BRIAN M. MAZER 
Faculty of Law 
University of Windsor 


Zakon Souza Sovetskikh Sotsialisticheskikh Respublik o Gosudarstvennoi Granitse 
SSSR: Politiko-pravovoi kommentart (The Law of the Union of Soviet 
Socialist Republics on the State Frontier of the USSR: Politico-legal 
commentary). Moscow: Voennoe Izdatel’stvo, 1986. Pp. 151. $3.95. 


A manual prepared for KGB border guards is a rarity in bookstalls, but 
this is one. The volume, edited by a committee under the chairmanship of 
the noted penologist, N. V. Kudriavtsev, is structured as a commentary on 
the 1982 State Frontier Law, which replaced the law of 1960. It provides 
guards not only with the text of the law, but also with summaries of relevant 
regulations amplifying the law. 

Since the 1982 law was drafted to make Soviet legislation conform to the 
1982 Convention on the Law of the Sea, its provisions offer no surprises, 
but the commentaries give food for thought. Thus, Article 6, on internal 
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waters, is amplified by a list of 20 gulfs and bays claimed because their 
headlands are narrower than 24 nautical miles. Also included are waters 
claimed for historical reasons, although they are wider than that (the White 
Sea, Cheskata Bay, Pechora Bay, the Ob Gulf, the Gulf of Peter the Great 
off Vladivostok and “others such as the Lapteva and Sannikov Straits”) 
(p. 28). 

Some hint of the impact of the Korean Airlines incident is given in com- 
mentary to Article 10, which concerns air passage over frontiers. Readers 
are informed that planes must follow designated corridors, as has long been 
required, and may land only at airports equipped witk border guard stations 
and customs offices, except in emergencies caused Ly weather conditions, 
lack of fuel or some other combination of circumstances preventing con- 
tinuing flight. This information is augmented by Article 27, which refers to 
duties of air defense services. Guards are told that they are not only military 
persons, but “political warriors and ambassadors of cur great power in the 
segment assigned to them” (p. 89). They are instructed to assure the invio- 
lability of frontiers and to permit no illegal incursions by aircraft. 

Entry by foreign ships is treated in the commentary to Article 14, listing 
47 ports open to entrance as of January 1, 1985 (p. 55). It declares that 
entry is permitted into nonlisted ports only in the event of natural calamity 
or breakdown, but permission must be requested and obtained in such cases 
from the port authorities. The response may be a directive to enter an 
adjacent alternative port. Crews may go ashore only when granted a special 
pass. Warships are held to a higher standard: consent must be given by the 
highest administrative authority, the USSR Council of Ministers. Soviet 
practice is stated as allowing not more than three warships in a port at any 
one time and limiting visits to from 5 days to 2 weeks. Emergency entry is 
permitted warships only in the event of severe ice conditions, need for 
medical aid or other urgent business communicated to port authorities 
by radio. 

The width of border zones, often commented upon by foreign travelers 
by rail or road, is defined in the commentary to Article 22 as varying in 
accordance with factors such as the political structure of the neighboring 
state, the density of population, the productive activity of the population, 
the economic setting and so on. Border rivers had already been discussed in 
Article 3. The principle seems to have been established, as was agreed 
recently along the Amur River boundary with China, that the line of de- 
marcation will follow the principal navigational channel or the “thalweg” 
(deepest channel). If there are several channels, instruments must establish 
the primary one, and the border is set in the middle of it. When an island 
divides a channel, the border follows the channel carrying the largest vol- 
ume of water. A channel that varies with seasonal flow causes no change in 
the border, but if a major natural cause, such as a flood, changes the chan- 
nel, the concerned states should negotiate a treaty, taking into consideration 
the need of both states to have access to water, and providing for mutual 
compensation (p. 22). Such treaties are reported as heving been concluded 
with Iran, Norway, Finland, Turkey, Afghanistan and Mongolia. 
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Color illustrations of national flags, seals and border markers are pro- 
vided for all border states, including the United States. Buoys on water 
frontiers are mentioned, but not illustrated. 

In view of the critical importance of international relations across 
borders, this volume must already be in libraries of all the neighboring 
governments. Although not purporting to include all relevant regulations, 
the volume goes well beyond the 1982 law and is highly informative. 


JOHN N. HAZARD 
Board of Editors 


The Night After. . . Scientists’ Warning: Climatic and biological consequences of a 
nuclear war. Edited by Yevgeni Velikhov. Moscow: Mir Publishers, 
1985. Pp. xviii, 165. $5.75. 


Though people the world over have become palpably concerned with the 
moral and strategic dimensions of nuclear deterrence and with the tragic 
consequences that would attend its failure, there exists in the United States a 
widespread perception that the nuclear debate is limited primarily, if not 
exclusively, to the Western democracies. It is frequently said, for example, 
that the message of the antinuclear movement—that current deterrence 
strategies are unacceptably dangerous because they could accidentally pre- 
cipitate the nuclear holocaust they are supposed to deter—has been heard 
only in the West and that, as a consequence, the West has been morally 
weakened even as the Soviet Union prepares to exploit its own strategic 
arsenal for alleged sinister purposes. 

As The Night After illustrates, however, these views are misleading half- 
truths at best, dangerous illusions at worst. A collection of interdisciplinary 
scientific studies on the environmental effects of a nuclear exchange be- 
tween the United States and the USSR, prepared by the Soviet Scientists’ 
Committee for the Defence of Peace Against Nuclear War (an organization 
of prominent Soviet scientists formed in May 1983), it is in actuality part ofa 
continuing Soviet dialogue with the Western scientists—-Paul Ehrlich and 
Carl Sagan at the National Center for Atmospheric Research—who first 
propounded the theory of “nuclear winter” 3 years ago. Furthermore, it is 
conspicuously evident that Soviet scientific, political and military elites are 
concerned not only about the dangers of nuclear war, but also about the 
proposition that nuclear war is winnableé in any meaningful sense. 

What is particularly noteworthy about The Night Afier, however, is the fact 
that, though based on different research programs and methodologies, it 
chronicles findings that are completely consistent with those reached by the 
American scientists. Even a relatively small nuclear war, it tells us, could so 
blot out the sun and so damage the ozone because of the smoke, soot and 
dust it would place in the atmosphere that it would produce literally months 
of subfreezing temperatures worldwide, creating an unprecedented climatic 
catastrophe that would cause widespread agricultural failure and mass 
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human starvation. With these findings, of course, The Night After, like its 
American counterpart, helps to focus responsible attention on the fact that 
nuclear war directly implicates human extinction, hence, national suicide by 
any state irrational enough to launch a nuclear first strike on the misguided 
assumption that it would not suffer equivalent damage. 

Recently, to be sure, findings such as this one have come under critical 
scrutiny.’ “[T]he apocalyptic conclusions of the initial nuclear winter hy- 
pothesis,” it is said, “can now be relegated to a vanishingly low level of 
probability.” Temperature changes resulting from a nuclear war, we are 
told, would resemble more a “nuclear fall” than a “nuclear winter.’” Still, 
even the critics acknowledge that disastrous “secondary” environmental 
effects of nuclear war—previously thought insignificant compared to the 
direct effects of a nuclear exchange—remain “highly plausible” and im- 
portant factors in any assessment of the viability of strategic doctrines. 

The ultimate legacy of The Night After, therefore, zs an important Soviet 
scientific contribution to the international effort to comprehend—and pre- 
vent——the global catastrophe nobody wants, is its powerful testimony to the 
frightful treachery of the superpowers’ bloated nuclear arsenals. It speaks 
volumes of the need to find creative solutions to the moral ambiguities and 
strategic risks of relying, illusorily, on weapons of mass murder to safeguard 
international security. Western—especially American—readers would be 
ill-advised to disregard its message because of its origins. As George 
Washington warned in his Farewell Address, ‘‘[t]he nation that indulges 
toward another an habitual hatred . . . is in some degrees a slave. It is a 
slave to its animosity which is sufficient to leadeth it astray from its duties 
and its interests.’’* 


3 


BURNS H. WESTON 
The University of Iowa College of Law 


Institutions Economiques Internationales (2d ed.). By Michel Bélanger. Paris: 
Economica, 1985. Pp. 174. F.65. 


This is the second edition of an introductory work on international eco- 
nomic institutions. The date of the first edition is rot disclosed, but the 
jacket note reveals that this second edition has been completely rewritten. 
The book runs to 157 pages of text, with a selective bibliography restricted 
. ło recent publications in French. The author is an academic lawyer, maitre 
de conférences at the University of Bordeaux, who has worked for the 
Council of Europe and the European Communities. 


! See, e.g., Thompson & Schneider, Nuclear Winter Reappraised, 64 FOREIGN AFF. 981 (1986). 

* Id. at 983. 3 Id. at 993. 

4 Quoted in THE RECORD OF AMERICAN DIPLOMACY; DOCUMENTS AND READINGS IN THE 
HISTORY OF AMERICAN FOREIGN RELATIONS 86 (J. Ruhl ed. 1964}. 

1 The third edition is also now available. 
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In the first part, he presents a brief description of international economic 
law as the framework for a study of the institutions, and ventures a defini- 
tion of the concepts of “the international economic system” and “‘the inter- 
national economic orders,” old and new. The system is made up of numer- 
ous components, including natural elements, climate, technological pro- 
gress, demographic factors and economic, political and ideological factors. 
A thoroughgoing analysis needs to combine a formal legal approach to 
international economic developments with a sociological one. The system is 
global and enclosed; it is heterogeneous, and lacks adequate regulation, 
since the roles played by participants are determined by their relative 
power. Numerous pressures, for example, the policies of the oil-exporting 
countries and those of the newly industrializing countries, mean that the 
system is in a state of perpetual transformation. The creation of interna- 
tional economic organizations, in particular, the proliferation of those es- 
tablished since 1945, has given the system its characteristic shape. l 

The international economic order, in the legal sense, is defined as the 
collection of legal rules, stemming from a system of values, on which orga- 
nized collective or cooperative international relations are based, and which 
permit the establishment of institutions and the recognition of reciprocal 
rights and duties. The notion of international economic ‘“‘warfare” receives 
some attention, and we are reminded that the phenomenon is not new by 
references to Colbertisme, the English blockade during the Napoleonic 
Wars and the protectionist policies of the interwar period in the present 
century. International economic disputes or “wars” occur now in the fields 
of trade relations and monetary affairs, but are restrained to some extent by 
the rules and procedures of the GATT, the IMF and the IBRD, and the 
various regional organizations, special conferences and ad hoc institutions. 

Bélanger distinguishes two “New International Economic Orders”: a cap- 
italist NIEO and a Third World NIEO. The capitalist version is the adapta- 
tion of the old order to contemporary facts, including the existence of the 
Third World, with the objective of preserving the interests of Western 
countries (in which category are included Japan and Australia) and of the 
multinational corporations. The first steps toward the development of this 
version were taken in the 1950s. Bélanger attaches some importance to the 
Trilateral Commission set up in 1973, which brings together individuals 
from North America, Western Europe and Japan. He points also to the 
annual economic summits as genuine “‘institutions” of international rela- 
tions, but fails to demonstrate what results, if any, have followed from these 
grandiose exchanges with their precooked and largely unspecific final com- 
muniques. A brief potted history of the Third World version of the NIEO 
precedes a discussion of its legal basis, in which Bélanger sees three contra- 
dictions (p. 31): that between the principle of sovereign equality and the 
taking into account of economic inequalities; that between the principle of 
nonintervention and the consideration of concrete situations for the appli- 
cation of the international law of development; and a third in the application 
or operation of the legal mechanisms of the NIEO itself. 


1006 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 81 


Today, more than ever, he says, one cannot speak of the NIEO but of a 
NIEO, and the difficulties of establishing the Third World version cast 
doubt upon its very existence (p. 34). However, the United Nations con- 
tinues to have many aspects of this NIEO on its agenda, and Bélanger is 
right to devote several sections to it in part 2, entitled “International Eco- 
nomic Actions: An International Economic System in Reformation.” 

This introductory section is followed by the two substantive parts. The 
first deals with international economic actors—states and organizations, 
both general and regional—and the second with international economic 
actions. A good deal of information is packed into both parts and the author 
has a lively, readable style. He sees the regulatory function of international 
economic institutions as having two aspects: regulation in the sense of mod- 
eration, when institutions intervene in the organization of markets; and 
regulation in the sense of incitement or exhortation, with reference to 
actions on development questions. The system has now to be evaluated and 
understood by reference to the (Third World) NIEO, in his view, and, 
accordingly, the three chapters of part 2 are written from this perspective, 
and deal with the international trade system, the monetary system and 
international cooperation for development. This last chapter contains a 
fairly elementary and descriptive treatment of developing countries’ debt 
problems (pp. 151-55). 

Bélanger’s conclusions (pp. 156-57) are rather superficial. He cautions 
against accepting the concept of “international community,” despite its 
appearance in various instruments, including the Vierina Convention on the 
Law of Treaties and the 1982 Law of the Sea Convention. International 
economic relations in our time are marked by conflicts of interest and 
disputes. States seek a problematic and fragile balance between indepen- 
dence and interdependence, remaining jealous of their independence but 
having to face the necessity of economic interdependence in many areas of 
activity. The formative period of international economic law is far from 
over. The NIEO is slowly penetrating the international trade and monetary 
systems and influencing cooperation for development, but at the same time 
doubts and divisions increase, more of the industrialized countries turn to 
protectionism and developing countries perceive their interests diverging. 
In such circumstances, it is hard for international economic law and, in 
particular, for “international development law” to mature into a corpus of 
uniform rules, unanimously accepted. In using suck language, Belanger 
seems to depart from any disciplined systematic analysis, for no one would 
support a requirement of unanimity in any sphere of international legal 
development. But one can recommend this little book to anyone seeking an 
introductory, but stimulating, account of international economic institu- 
ions and their contributions to the hesitant growth of international eco- 
omic law. 


GILLIAN WHITE 
The University of Manchester 
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Mezhdunarodnoe ehonomicheskoe pravo. By Mark M. Boguslavsky. Moscow: 
Mezhdunarodnye otnosheniia, 1986. Pp. 304. 


This book deals with the public international law aspects of international 
economic relations. Some chapters are drawn from lectures given by the 
author at the Diplomatic Academy of the Soviet Ministry of Foreign Affairs. 
Particular emphasis is given to treaty relations of the Soviet Union and to 
the structure of the Council for Mutual Economic Assistance, but other 
aspects of the topic, for instance, GATT and the regulation of transnational 
corporations, are given substantial treatment. The text is extensively foot- 
noted. It contains a comprehensive bibliography of Soviet books and articles 
on the subject and a list of the more important relevant non-Soviet books. 
Professor Boguslavsky has an excellent grasp of both Soviet and Western 
writings on his topic, as well as a detailed knowledge of the complexities of 
relevant UN activity. The work provides a good starting point for anyone 
interested in the general area. The book is essential reading if one wishes to 
understand Soviet policy in international economic matters. 

The author deals critically, and often insightfully, with the practical politi- 
cal issues and conflicts involved in the law regulating the relations of trans- 
national corporations with developing countries, East-West trade and the 
domestic and international economic relations of the European Economic 
Community. On the other hand, his discussion of Soviet international eco- 
nomic policy and the operation of the Council for Mutual Economic Assis- 
tance rarely goes beyond a summary of the provisions of the relevant laws 
and treaties. This book has not benefited from the glasnost (openness) that 
has marked policy discussions in general and legal writing in particular in 
the Soviet Union in the past year. The flyleaf indicates that typesetting 
began on January 20, 1986, and that the book was authorized with censor- 
ship approval number A02908. The book thus was written at a time when 
both publishing policy and censorship guidelines were considerably stricter 
than they are today. An additional factor inhibiting discussion may have 
been the origin of parts of the book as lectures at the Diplomatic Academy, 
lectures that must have had as a major purpose the instruction of diplomats 
in current Soviet government policies, rather than criticism of those 
policies. 


PETER B. MAGGS 
University of Illinois at Urbana-Champaign 


On Law and Policy in the European Court of Justice: A Comparative Study in 
Judicial Policymaking. By Hjalte Rasmussen. Dordrecht, Boston, Lan- 
caster: Martinus Nijhoff Publishers, 1986. Pp. xxv, 555. Indexes. 
DA.295; $129.50; £81.75. 


As its title suggests, this book is quite remarkable, coming as it does from a 
continental academic lawyer. It is not a careful case-by-case exposition and 
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rationalization of the jurisprudential doctrines of the European Court, but 
rather a realistic analysis of its role in making the law of the: European 
Community. It is about judicial politics and policymaking. The various intel- 
lectual forces at work in shaping such a book must be of interest to students 
of comparative law because they may be in the process of creating a pro- 
found change in European legal scholarship and in the relationships be- 
tween American and European legal scholarship. 

The first of those forces is suggested by the author’s first acknowledg- 
ment, which is to the University of Michigan Law School, at which he spent 
a year. This book is very much the product of a “political jurisprudence” 
that has flourished in the United States since the 1950s. It is often said of 
European jazz aficionados that, because they enjoy a more distanced per- 
spective, they are more receptive to all of the music and less divided into 
such warring sects as bebop, free jazz and fusion that fragment American 
listeners. As a European visitor, Dr. Rasmussen came to accept freely the 
American law and court scholarship of both political scientists and lawyers, 
far more freely and knowledgeably than they usually accept one another’s. 
The result is a book that far more openly and naturally treats of the policy- 
making role of a high court and its place in the political process than does 
the work of most American constitutional lawyers. For though American 
constitutional lawyers have absorbed and employed most of modern Ameri- 
can political science, they still feel a bit guilty about doing so. 

The second intellectual force that contributed to the ground-breaking 
political perspective of this book is the Law Department of the European 
University Institute. Its longtime head, Mauro Cappelletti, is, of course, a 
leading international scholar of judicial review who teaches at Stanford as 
well as in Italy. By virtue of both his subject matter and his personal inclina- 
tions, he brings a great deal of American-style analysis to the study of courts. 
This book shows his influence and that of Joseph Weiler, a Common Market 
law specialist, who had a long tenure at the institute before moving to his 
present position at Michigan. Rasmussen acknowledges Professor Ole 
Lando as his mentor, and Lando, too, has been a mainstay of the institute. 

It is neither merely fortuitous nor even solely a result of the work of 
Cappelletti and company that the European University Institute has served 
as a major conduit of an American-style political jurisprudence of judicial 
review into European legal scholarship. That institute was, after all, created 
by the European Community for the study of the European Community. 
The preeminent subject of its law department, naturally, is the law and 
courts of the Community. More often than one may care to acknowledge, 
scholarship about courts follows what judges do rather than serving to guide 
them. The rise of the European Court of Justice into one of the world’s 
great constitution makers has turned the attention of more and more Euro- 
pean lawyers toward judicial review and is forcing more and more of them 
to look the realities of judicial activism in the face. A number of courts 
besides the U.S. Supreme Court, most notably the German Constitutional 
Court, have had notable careers of judicial review. Only the European 
Court of Justice, however, has taken what proclaims itself as something else, 
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namely, a treaty, and turned it into a constitution so that it itself could 
engage in constitutional judicial review. And no other court, including the 
Marshall Court, has ever played so prominent a role in the creation of the 
basic governmental and political process of which it is a part. If any set of 
lawyers could ever be persuaded to move beyond formal doctrine to realistic 
political analysis, it would be those who specialized in Community law. 

Indeed, in connection with all these strands in Rasmussen’s own intellec- 
tual odyssey, it is worth noting the recent appearance of two major works of 
collaborative comparative analysis of U.S. and Community federalism, 
Courts and Free Markets (2 vols., 1986), edited by Terrence Sandalow and 
Eric Stein, which is a product of the University of Michigan, and Integration 
Through Law (5 vols., 1986), edited by Mauro Cappelletti, Monica Seccombe 
and Joseph Weiler, a product of the European University Institute. For 
American readers at least, those two publications, plus the one reviewed 
here, provide a necessary, perhaps even sufficient, introduction to the legal 
aspects of the European Community. 

This book is over five hundred pages long. It is full of interesting insights 
and detailed treatments of various problems. For instance, there is a very 
stimulating interpretation of the European Court’s treatment of fundamen- 
tal rights that ought to be compared with a recent treatment by Joseph 
Weiler.’ It is also full of controversial propositions, and the author is careful 
to do justice to data and interpretations that run against the positions he is 
taking. The main line of argument, however, can be summarized relatively 
briefly. 

The author accepts policymaking as a natural and legitimate function of 
constitutional courts. Such judicial activism ought not, however, to be with- 
out limits. Judicial activism must not be pushed so far that it engenders 
major political opposition because, without the purse or the sword, courts 
are too weak to withstand such opposition successfully. He then argues that 
during the 1960s and 1970s the European Court of Justice was extremely 
judicially active in creating legal embodiments of the values of European 
integration, essentially filling in the gap left by the failure of other Commu- 
nity institutions, particularly the Council, to move toward greater integra- 
tion. While engendering some opposition, this activism was generally in line 
with prointegrationist sentiment then widespread in Europe. By the late 
1970s and early 1980s, however, there was increasing sentiment in favor of 
preserving member states’ initiatives, particularly in the face of serious 
economic problems within some of the member states. There has also been 
an increasing perception that the Court of Justice has rigidly persisted in its 
pursuit of further integration while ignoring the powerful sentiments oper- 
ating against such unidimensionality. As a result, the activism of the Court 
has now reached, and in some instances passed, its proper limits and 
threatens to engender opposition of such magnitude as to undermine the 
Court’s authority. 


' Weiler, Eurocracy and Distrust, 61 WasH, L. Rev. 1103 (1986). 
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Rasmussen suggests that the substantive remedy for this excess of activism 
might be a set of decisions that more clearly supported attempts by states to 
alleviate social and economic problems in their own countries even where 
such attempts impede further European integration. Methodologically, the 
author makes two basic proposals. The first is that, particularly in the areas 
of free movement of goods and persons, the Court adopt a balancing doc- 
trine. Such balancing would allow the Court to maintain its integrationist 
goals while making sufficient concessions to weighty local interests to un- 
dercut growing local opposition. The second is that the Court openly pay 
more attention to, and ‘urge the parties to pay more attention to, the presen- 
tation of “legislative” facts. Appreciation of such facts would allow the 
Court to better gauge the real weight of state and Community interests and 
thus arrive at better balances. Such balances would achieve more support 
because they would constitute better substantive policies. 

Rasmussen argues that the adoption of these’‘methods would lead the 
Court to reduce somewhat the rigidity of its commitment to achieving 
integration to the extent and as soon as possible, and make it more respon- 
sive to the sentiments for slowing the tempo of integration that currently 
exist in Europe. Nevertheless, these methods would also allow the Court to 
reflect the prointegrationist sentiment that continues to flourish. The Court 
could achieve a degree of judicial activism finely tuned to political realities, 
instead of pursuing its present course, which threatens the continued vitality 
of the Court’s authority. 

Without agreeing or disagreeing with this line of ergument, it might be 
noted that in a book this long the author might have made a more solid 
showing from the case law for his assertion that the Ccurt has been too rigid 
in its integrationist commitment and built a more extensive empirical case 
for the existence of what he sees as growing opposition to the Court. Simi- 
larly, while the author provides comparative analysis io bolster many of his 
positions, he does not provide a comparative analysis of U.S. Supreme Court 
“balancing” under the “negative” or “dormant” commerce clause. That 
balancing is very directly comparable to the balancing he proposes for the 
European Court, and American experience with it has not been entirely 
happy. 

Finally, one special feature of this book will especially commend itself to 
non-Europeans who have attempted to work with European sources. Euro- 
pean lawyers frequently have noteworthy, critical and highly politically so- 
‘phisticated things to say about the operation of European courts, but all of 
this magically turns into quasi-ofhcial, doctrinal pronouncement when it 
comes to be written down. While admitting inability to document his asser- 
tions, the author of this book frequently seeks to make use of “oral tradi- 
tions” of court criticism that we all know are there and are politically im- 
portant. 

This book is a pioneering work of scholarship that will raise considerable 
controversy. It well illustrates a point known to all scholars of comparative 
law. Often the cross-breeding of different strains and styles of analysis from 
different cultural traditions of scholarship is just as important or more 
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important in yielding a scholarly advance as is the employment of the com- 
parative method in the narrower sense. 


MARTIN SHAPIRO 
University of California, Berkeley 


Foreign Investment Law in Australia. By David Flint. Sydney: The Law Book 
Company Limited, 1985. Pp. xxxi, 519. Index. $69.50, cloth. 


This book contains a wide-ranging and, for the most part, worthwhile 
examination of the law on foreign investment in Australia. The topics cov- 
ered range from the constitutional validity of the Foreign Investment 
Guidelines to specific taxation provisions affecting foreign investors. The 
book’s defects, however, lie in the fact that of necessity so much of what is 
discussed is subject to variation and modification by executive fiat to suit 
changing political views and economic circumstances. 

Foreign investment in Australia is regulated by a federal statute, the 
Foreign Takeovers Act, and through administration of an executive state- 
ment set out in the Foreign Investment Guidelines. Both elements are im- 
plemented by the Treasurer and the Foreign Investment Review Board 
(FIRB). The Treasurer and FIRB have available to them the executive 
services of the Treasury and other government departments whose input is 
deemed appropriate for particular decisions. 

Flint examines in detail the legislative framework, the types of foreign 
investments sought to be controlled and the procedure involved in obtain- 
ing approval for foreign investments. The discussion is comprehensive and 
deals with both the general principles of the Foreign Investment Guidelines 
and the more specific provisions of the Foreign Takeovers Act. This exami- 
nation and discussion is particularly useful for the foreign reader in that it 
describes both the Guidelines and the Foreign Takeovers Act in some detail 
and then clearly explains the procedures involved in obtaining the relevant 
approval. 

Chapter I considers the legal status of the Guidelines and that necessarily 
involves discussion of the Guidelines against the background of their en- 
abling constitutional power. For foreign readers, this presents something of 
a drawback (although not an insurmountable one) because the writer pre- 
supposes some familiarity with the Australian Constitution. 

The Guidelines (as distinct from the Foreign Takeovers Act), being con- 
tained in an executive statement and therefore not having of themselves the 
force of law, must rely for enforcement upon discretionary powers embod- 
ied in statutory enactments. However, since foreign investments normally 
involve the transfer of funds, the giving of guarantees and other security, 
and frequently the obtaining of specific export licences, Flint points out 
that, in cases where the Foreign Takeovers Act has no application, the 
Government can rely upon discretion embodied in, for example, the Bank- 
ing (Foreign Exchange) Regulations and the Customs (Prohibited Exports) 
Regulations. Although the Foreign Exchange Regulations have recently 
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been amended to reduce substantially the circumstances in which Reserve 
Bank approval is required, Flint concludes that, where such approval is still 
required, it is a legitimate exercise of executive discretion to consider the 
relevant government policy of the day and to grant such approval on the 
condition that it is approved by the Treasurer under the Foreign Invest- 
ment Guidelines. Similarly, export or import licences may legitimately be 
withheld on grounds of national interest enumerated in the Guidelines. 

In the third chapter, Flint’s discussion ranges from an in-depth explana- 
tion of the procedures for examination of foreign investment proposals, 
through “Australianisation” of foreign companies, to the activities of the 
FIRB and the role that the various state governments play in the control of 
foreign investment. However, it is noted that a number of the cases and 
reports, particularly in relation to the concept of Australianization of for- 
eign-controlled Australian companies, were out of date (none more recent 
than 1983) at the time of publication (1985). 

In chapters 4 and 5, Flint examines control of foreign exchange transac- 
tions and taxation aspects of foreign investment. He points out that while 
exchange control was relaxed considerably following the flotation of the 
Australian dollar, the legislative framework still exists, and it would there- 
fore be a relatively simple matter for substantial control to be reinstated by 
any Government. For this reason, Flint examines exchange controls and the 
policies of the Reserve Bank of Australia in relation to exchange controls 
and foreign investment in some depth before considering the question of 
enforceability of contracts entered into in breach of exchange control regu- 
lations. l 

Flint then looks at certain taxation aspects of foreign investment before 
concluding his book with a consideration of contractual relationships be- 
tween foreign investors and the Australian federal and state governments. 
The importance of considering the latter topic arises not only with respect 
to explicit contracts entered into directly with an Australian Government 
but also with respect to implied contracts with undertakings by a govern- 
ment authority, for example, in relation to the provision of infrastructure or 
other government works directly benefiting the foreign investment. 

On the whole, the book provides a worthwhile and wide-ranging exami- 
nation of foreign investment in Australia, but the reader should be wary of 
relying exclusively on the information contained in tke book as to the types 
of investments currently requiring approval. 

Foreign investment, like taxation, is susceptible to substantial change 
depending upon the political hue of the government of the day and the state 
of the economy. The Australian economy, relying heavily on agricultural 
exports, has faltered recently—principally because of the worldwide down- 
turn in commodity prices. Being unsubsidized, agricultural exports have 
also suffered from the subsidized agricultural trade war between the United 
States and the European Economic Community. The flotation of the Aus- 
tralian dollar (it was previously fixed by reference to a “basket” of foreign 
currencies) and the process of lifting or reducing tariffs on imports have 
contributed to the present economic instability. While most people acknowl- 
edge that ultimately the changes will be for the better in that they will 
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eventually force Australian manufacturing and production generally to be- 
come competitive on world markets, in the short term the process has 
proved somewhat painful. In an effort to increase investment in Australia, 
the present Labour Government (center-leftist in philosophy) has reduced 
the number of instances in which foreign investment requires approval and 
the opposition (center-right in philosophy) indicated in the run up to the 
recent national elections (won by Labour) that it would abolish the present 
controls over foreign investment. 

Accordingly, Flint’s book should be reserved for the provision of back- 
ground information in structuring transactions generally or in assisting in. 
the decision in principle whether or not to invest in Australia. It is not 
appropriate (and realistically could never have been intended to have been 
so) to rely on the book as a comprehensive guide for specific instances of 
foreign investment in Australia. 


BEVERLEY HOSKINSON-GREEN 
Supreme Courts of New South Wales, Victoria 
and the Australian Capital Territory 


Il Diritto dei contratti internazionali. By Ugo Draetta. Padua: CEDAM, 1985. 
Pp. x, 215. Author index. L. 16.000. 


This book follows another work by the same author on international con- 
tracts (Il Diritto dei contratti internazionali: La formazione dei contratti (1984)) 
and deals only with those international cooperation contracts that do not 
involve the creation of third entities, to which duties and rights can be as- 
cribed. Professor Draetta aims at identifying some general rules applicable 
to international cooperation, that is, a kind of lex mercatoria on cooperation. 
Nowadays, more and more frequently, international cooperation contracts 
require the work of several enterprises that organize in consortiums or con- 
tractual joint ventures, or work together through subcontracts. These three 
forms of cooperation, which differ from one another on the basis of the 
external liability for the work performed, are the subject of this book. 

As far as subcontracts are concerned, the author gives a comparative 
overview of the legal regimes of subcontracts in Italy, France and the United 
States. His main concern is to identify the ways and means by which assignees, 
assignors and principals can sue each other in case of a dispute or a claim 
for damages. For this reason, the author exhaustively reviews the law in the 
three countries, and refers, in a considerable number of notes, to case law 
as well as to the opinions of eminent jurists. 

Lex mercatoria does not cover subcontracts; at the moment, there are many 
model forms and studies of international bid contracts issued by UNIDO, 
the OECD and private institutions. However, at the international level, the 
only enforceable act is the notice of December 18, 1978 issued by the EEC 
Commission on subcontracts, which refers only to their validity under Article 
85(1) of the EEC Treaty. The Hague Convention on the International Sale 
of Goods and the Rome Convention on Contractual Obligations may also 
govern (indirectly) some aspects of these contracts. International subcontracts 
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also give rise to the problem of identifying the applicable law when the 
assignor and the assignee have different nationalities and the contract is 
executed in different countries, whether or not the contract of assignment 
refers to the provisions of the principal contract. ‘The real nature of the 
relationship that links assignee and assignor may sometimes be distorted if 
the subcontract hides a form of association or if, vice versa, a form of as- 
sociation like a consortium or a contractual joint venture disguises a sub- 
contract. The author analyzes the most common clauses of the assignee- 
assignor agreement regarding liability, default, extra work, extra costs, force 
_majeure, hardship, locus standi in claims against the cl.ent and risks in case of 
failure of payment. 

In practice, in the absence of specific contract provisions, the assignee 
does not have locus standi in any claim against the client (the author suggests 
considering the clauses mentioned above as a kind of agency in which the 
assignor represents the assignee in any claim against the client). There can 
be a direct relationship between client and assignee only in the case of a 
named subcontractor; this practice is common when the work involves coun- 
tries that impose taxes on successive sales transactions, and do not provide 
for rebates, as does a value-added tax system. 

The third and fourth chapters of the book are devoted to international 
cooperation contracts involving forms of association-like consortiums where 
the enterprises retain their direct liability for gains anc. losses, and contractual 
joint ventures where the enterprises participating in the business share this 
liability. Various countries have issued laws dealing, at least partially, with 
these specific subjects. The author analyzes the Italian, French, Belgian, 
Spanish and Portuguese legislation. 

At the international level, there are also various EEC directives concerning 
consortiums and joint venture contracts that have been partially implemented 
in EEC countries; moreover, private associations and the Economic Com- 
mission for Europe have issued guides or model contracts. In international 
practice, consortiums may involve direct liability for all participating enter- 
prises, or there might be a leading enterprise that signs the principal contract 
on behalf of the others, as well as itself. Usually, enterprises are liable for 
their performance on behalf of the client, as well as of the associate enter- 
prises. Consequently, they are liable for all damages. except loss of profits, 
which their performance brings about for their associates. Liability can be 
limited and shared with the other enterprises only by specific clauses, which 
frequently refer to force majeure. In this part of the dook, broad reference 
is made to case law and eminent authors’ opinions. The author does not 
approve of imposing full liability on each individual contractor, which might 
have inequitable results. He finds the method of tracing the causation be- 
tween performance and effect to be too vague and too broad to be used in 
this case. He thinks that computing damages as a fixed percentage of the 
value of the contract is a better solution. A brief overview of the most fre- 
quently used clauses relating to consortiums in international practice con- 
cludes the chapter. 

The third part of the book examines contractual joint ventures as a means 
of international cooperation. The common law origin of the joint venture 
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contract is underlined by the author who makes frequent and appropriate 
citations to American case law. Most joint ventures are, de facto, governed 
by national law, and joint ventures created among enterprises of different 
nationality, in the case of international bidding, are one of the few examples 
of a real international joint venture. ‘The main features of the joint venture 
contract are the sharing of profits and losses, risks, property, the means of 
production and resources and a common management for the performance 
of the contract. 

The author points out that, in some cases, the joint venture can also 
become an assignee of part of the work while one of the enterprises of the 
joint venture becomes an assignor and that the minority venturer has no 
real power in the management and has to follow majority decisions. 

In conclusion, distortions of the legal characteristics brought about by 
practice lead to a combination of the three types of contracts examined in 
the book. The author urges that the legal consequences of subcontracts, 
consortiums and contractual joint ventures be assessed and reformulated in 
accordance with the evolution of international practice, and that theoretical 
discussions about the existence of a lex mercatoria be put aside. 

There are several Italian publications on international cooperation and 
lex mercatoria in general, which, however, cover more areas in a more general 
way. This book’s distinction is that the author has studied in depth and from 
a theoretical point of view international subcontracts, consortiums and con- 
tractual joint ventures (although the section dealing with the third category 
is the least interesting part of the book because of the difficulty of saying 
something new in a field where so many foreign and Italian works have 
already been published). Moreover, he has underlined the legal consequences 
of each of these types of contracts and the results of their performance in 
international practice. In this work, Draetta demonstrates his expertise (as 
a teacher and a practitioner) in international contracts. He identifies theo- 
retical problems in day-to-day practice, and for this reason his comments 
are also useful for practitioners involved in international cooperation con- 
tracts. 

The book is completed by an appendix reproducing a sample joint venture 
contract and a model form proposed by the Japan Machinery Exporters 
Association for a Consortium Agreement for Tender and Execution of 
Turnkey Projects. 


IpA PAVESI 
Universita Cattolica del Sacro Cuore 


International Petroleum Exploration and Exploitation Agreements: Legal, Eco- 
nomic and Policy Aspects. By Keith W. Blinn, Claude Duval, Honoré Le 
Leuch and André Pertuzio. London: Euromoney Publications, 1986. 
Pp. 431. $145; £98. 


After a brief and rather general introduction to the world petroleum 
industry, this book begins with a short chapter on legal concepts of owner- 
‘ship rights. The next chapter is a treatment of petroleum codes. This rather 
thin chapter deals, in only a few pages, with some important issues: how 
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specific the provisions of petroleum codes should be, and how much should 
be left to negotiation or bidding; the choice of negoziation or bidding as a 
method of arriving at terms for an agreement between a firm and a govern- 
ment; and the choice between taxes on output and taxes on profits. The 
following chapter is an extremely sketchy history of the evolution of petro- 
leum agreements. It is largely descriptive, with little sn the reasons for the 
major changes through which industry-government relations have gone. 
With no overview or guidance at the outset, chapters 4-7 describe types of 
petroleum agreements: concession, production sharing, risk service and 
participation. The next two chapters describe various clauses that one finds 
in petroleum agreements, with examples of differeni treatments of issues. 
Chapters 10-12 then pick up three types of agreements not discussed ear- 
lier: joint operating, farm-out and unitization. Chapters 13—15 cover ‘‘eco- 
nomic, fiscal, and financial aspects.” These chapters summarize receipts of 
the petroleum company and payments to the government, describe U.S. 
taxation of foreign petroleum operations and treat some of the issues in 
financing petroleum investments. The final chapter reviews “‘special legal 
issues” such as force majeure, applicable law and dispute settlement. 

The book is largely descriptive and taxonomic. The subtitle (Legal, Eco- 
nomic and Policy Aspects) is somewhat misleading. ‘Tis is primarily a legal 
book. Economic analysis is sketchy at best. And in the absence of solid 
economic analysis, policy analysis must remain quite incomplete. The book 
does contain useful examples of various ways that agreements treat certain 
issues. (The book would be much more useful if it had an index, a major 
omission for what inevitably is primarily a reference book, and not a cheap 
one at that.) If the reader is looking for original analysis of legal, economic 
or policy issues, he or she will be disappointed. The authors provide little 
help in choosing among alternative provisions. In many cases, agreements, 
and particularly clauses from agreements, are presented out of context; asa 
result, it is difficult to guess what kinds of trade-offs might have been made 
by the negotiators. And there is usually no way to tell if the choice might 
have been influenced by factors such as whether the country was a new- 
comer to the industry; whether petroleum prices were high or low at the 
time; whether the company was one that specialized in small fields; whether 
geological information was scanty or rather complete; and so on. 

In choosing to cover such a broad range of topics in a short book (the 
chapters are only a little more than 300 pages of typewritten script), the 
authors were constrained to deal with each rather superficially. Unfortu- 
nately, they provide virtually no references for readers who want more 
information or analysis (in not more than a dozen placzs does the book refer 
the reader to any outside literature at all; there are a few more references to 
cases and agreements). The “Selective Bibliography” lists nine items; it 
omits virtually all the large number of articles, books and monographs that 
cover the broad developments in the industry’ and provide financial analysis 


' See, for example, the special issue of DAEDALUS on The Oil Crisi- in Perspective that appeared 
in the fall of 1975 (vol. 104, no. 4); VERTICAL INTEGRATION IN THE OIL INDUSTRY {E. J. 
Mitchell ed. 1976); and Levy, World Oil Marketing in Transition, 36 INT’L ORG. 113 (1982). 
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or detail on special aspects of petroleum agreements. The authors’ treat- 
ment of U.S. taxation of foreign oil income, for example, is very brief. 
Perhaps appropriately, it provides only the most basic principles. A com- 
pany or government negotiator, however, would be wise to have much 
greater detail; the book does not offer any sources of further information 
and analysis. And it does not even describe the tax systems of home coun- 
tries other than the United States. The section on companies’ financial 
analysis, if not quite wrong, is very incomplete. There is a vast literature on 
discounted cash flow, net present value, internal rate of return and the 
handling of risk. There are also some fine, more specialized pieces on finan- 
cial analysis of alternative provisions for petroleum agreements.” Again, the 
value of the book would have been greatly enhanced if the reader had been 
given some guidance to useful literature. 

There are important topics that the authors chose not to cover, probably 
wisely. For example, the book includes virtually nothing on negotiating 
strategies (except bid or negotiate), nothing on how a government or com- 
pany might organize itself internally to conduct effective negotiations and 
nothing on the role and practice of state-owned oil companies. Again, no 
references are provided for the interested reader.” 

In sum, the book is a useful survey for a specialist who already under- 
stands the fundamental shifts in relationships between multinational oil 
companies and host governments. Such a reader might use the book to 
construct a checklist to make sure that an agreement covers the important 
issues. The book might also serve to suggest alternative ways of handling 
particular issues, although there are several other sources that provide simi- 
lar information.* The specialist will miss references to more detailed treat- 
ment of issues, an index and, most important, analysis as to why choices were 
made in the agreements that are discussed. The generalist will find the book 
difficult going. It provides nothing new on the economic and political fac- 
tors that influence the changes in relationships between international oil 
companies and host governments. 


Louis T. WELLS, JR. 
Harvard Graduate School of Business Administration 


International Securities Regulation. Binders 1 and 2. Edited by Robert C. 
Rosen. Dobbs Ferry: Oceana Publications, Inc., 1986. $100/binder. 5 
binders projected. 


No book on foreign law—especially foreign regulation—can satisfy the 
need for counsel experienced in the law and practice of the particular 


? This genre is illustrated by T. R. STAUFFER & J. GAULT, EFFECTS OF PETROLEUM TAX 
DESIGN UPON EXPLORATION AND DEVELOPMENT (Society of Petroleum Engineers of AIME 
Paper No. 9576, 1981). 

3 See, e.g., F. GHADAR, THE EVOLUTION OF OPEC STRATEGY (1977) and THE PETROLEUM 
INDUSTRY IN OIL-IMPORTING DEVELOPING COUNTRIES (1983). There are several books on 
particular national oil companies, 

* One source is the work of the United Nations Centre on Transnational Corporations, 
which, in 1982, prepared ALTERNATIVE ARRANGEMENTS FOR PETROLEUM DEVELOPMENT: A 
GUIDE FOR GOVERNMENT POLICY AND NEGOTIATORS (UN Pub. No. E.82.11.A.22). 
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country. But Robert L. Rosen, a Los Angeles lawyer with 12 years’ experi- 
ence at the Securities and Exchange Commission (SEC), has produced the 
next best thing. l 

These first two of a projected five loose-leaf volumes cover six countries: 
Australia, Brazil, Canada, Hong Kong (whose status is elevated here from 
colony to “country” to avoid literary clumsiness), Japan and Switzerland. 
The remaining volumes will cover eight more: Belgium, France, Germany, 
India, Israel, Mexico, the United Kingdom and the United States, in addi- 
tion to the European Economic Community. 

‘The materials for each country have been prepared by one or two ‘‘Coun- 
try Editors” (four from Japan). And the entire orchestration is under 
Rosen’s baton as “General Editor,” in coordination with a “Reviewing 
Editor” (former SEC member Irving M. Pollack) and an “Assistant General 
Editor” (SEC staff member William B. Haseltine). 

For each country there are two or three separately paginated “‘booklets”’: 
one of commentary and one or two of statutory and regulatory text. With 
respect to those countries that have no distinct body of law generally recog- 
nized as securities regulation, the text booklets have been compiled from 
such sources as the company law, the banking law, the criminal code and 
stock exchange regulations. 

It is no denigration of the text portions to hazard the guess that, if only 
because of their admitted incompleteness, as well as the problem of main- 
taining currency, they will prove to be less useful than the commentary. Be 
that as it may, one can be quite certain that the commentary booklets will be 
an invaluable help to lawyers in different countries who need to work to- 
gether. For those booklets are just that, small books, averaging 85 pages 
in length; they follow a uniform arrangement; and they are not overly 
technical. 

The introductory sections of the commentaries on the constitutional and 
legal systems of each country are a valuable resource that is not limited to 
the securities field. It is particularly interesting to see how the concept of 
federalism has developed along different lines in Australia, Canada and the 
United States. 

In Canada—apparently more out of political than constitutional consider- 
ations—there is no federal securities law. In recent decades Ontario has 
been the bellwether, and so it is the Ontario statutes and regulations that are 
included in the first volume. 

In Australia, by contrast, the states’ rights forces led to the invention of an 
altogether novel sort of condominium. After an exhaustive study by a Sen- 
ate select committee’ and a memorandum on the American experience 
prepared by this reviewer at the request of the Attorney-General,? who 


1 SENATE SELECT COMM. ON SECURITIES AND EXCHANGE, AUSTRALIAN SECURITIES MAR- 
KETS AND THEIR REGULATION, PART I (“Rae Report,” 1974); see also COMPANY LAW ADVI- 
SORY COMM., REPORT TO THE STANDING COMMITTEE OF ATTORNEYS-GENERAL (“Eggleston 
Report,” 1971-1972). 

2 L. Loss, PROPOSALS FOR AUSTRALIAN COMPANIES AND SECURITIES LEGISLATION: COM- 
MENTS FROM THE AMERICAN EXPERIENCE (1973), CCH AUSTL. SEC. L. REP., Special Rep. 
(Sept. 20, 1973). 
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favored Commonwealth (federal) legislation, there was a change of govern- 
ment. In 1978 the governments of the Commonwealth and the six states 
entered into a “Formal Agreement” designed to provide for a cooperative 
scheme of both securities and company law. There is a National Companies 
and Securities Commission (the NCSC), whose operations are overseen by a 
Ministerial Council for Companies and Securities, which consists of the 
seven Commonwealth and state Attorneys-General. 

Only yesterday—which is to say, a decade or two ago—a work of this sort 
would have been considered an interesting bit of academic esoterica. Today, 
with the globalization of financing and securities trading, lawyers in the 15 
jurisdictions to be covered by these books will wonder how they could ever 
have gotten along without them. 


Louis Loss 
Harvard Law School 
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Derechos Humanos: Instrumentos internacionales. Compiled by Raul E. 
Vinuesa. (Buenos Aires: Victor P. de Zavalia S.A., 1986. Pp. 819. Indexes.) 
This volume reprints the major international human rights agreements, 
both worldwide and regional, and provides tables indicating which states 
have signed and ratified them. 


Institutionenverzeichnis fur internationale Zusammenarbeit der Bundesrepublik 
Deutschland und Berlin (West): IVIZ. By Dieter Danckwortt. (Baden-Baden: 
Nomos Verlagsgesellschaft, 1985. Pp. 500.) This reference book will be 
valuable to anyone seeking guidance through the maze of German organiza- 
tions involved in international cooperation. Each organization is listed, to- 
gether with such data as its address, leading personnel and corporate pur- 
poses. Other tables sort the organizations by their subject matter, names of 
directors, location in Germany and countries of activity. 


Development and Principles of International Humanitarian Law. By Jean 
Pictet. (Dordrecht, Boston, Lancaster: Martinus Nijhoff Publishers; Gen- 
eva: Henry Dunant Institute, 1985. Pp. vi, 99. Dfl.49.50; $19.95; £14.95, 
paper.) Jean Pictet rounds out a distinguished career in the service of inter- 
national humanitarian law (i.e., the law regulating the conduct of armed 
hostilities) with this book. It arises from a course he gave at Strasbourg in 
1982 and serves as an excellent, compact and readable introduction to that 
law, including both its historical development and its present basic prin- 
ciples. 
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tional law library today. Use the convenient 
order form to order your FREE copy of our 
complete catalog of over 120 law titles, tuo. 


United Nations 
Publications 


Room DC2-853 


New York, NY 10017 


Palais des Nations 
1211 Geneva 10, Switzerland 





Announcing 


The Laws of Scotland 


Stair Memorial Encyclopedia 
2) volumes 


The first comprehensive statement of Scots 
law in more than fifty years, scheduled for 
completion in 1990. 


This new Encyclopedia provides annotated 
narrative organized into more than 130 titles, 
alphabetically arranged, covering subjects ranging 
from accountants, accounting and auditors to wills 
and successions. Issued at the rate of 
approximately five volumes per year, individual 
volumes are fully indexed, complete with tables of 
statutes, statutory instruments and cases. Supplied 
as and when published, invoiced upon shipment, 
at approximately $195 per volume. Volumes 1, 2, 
5, 9 and 22 available 1987. 


Published jointly by The Law Society of Scotland 
and Butterworths/London. 


Ho Butterworths 


U.S. Customer Service Center 
80 Montvale Avenue, Stoneham, MA 02180 [617) 438-8464 


Prices and other details subject to change without notice. 
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Oxford Monographs in International Law 
Series Editor: IAN BROWNLIE, QC, DCL, FBA, University of Oxford 


This new series of monographs will make available important and original 
research on all aspects of public international law. Topics which will be given 
articular prominence are those which, while of interest to the academic 
awyer, also have important bearing on issues which touch the actual con- 
duct of international relations. The series is intended to be wide in scope and 
will include the history and philosophical foundations of international law. 









The Exclusive Economic Zone in International Law 
DAVID JOSEPH ATTARD 


This study examines the development of the Exclusive Economic Zone, its scope 
and effect, as well as its relationship to other aspects of the law of the sea. 
1987 414pp. $78.00 


The Juridical Bay 
GAYL WESTERMAN, Pace Law School 


The first major examination of Article 7 of the Geneva Convention, this study 

mas doa the text and context of the agreement and offers solutions to some of the 
problems that continue to make the question of coastal bay-type waters a source of 
national and international conflict. 

October 1987 256 pp.;10linecuts $29.95 


Judicial Remedies in International Law 
CHRISTINE D. GRAY, St. Hilda's College, Oxford 
Edited by IAN BROWNLIE, QC, DCL, FBA 


In this first comprehensive study of judicial remedies in international law Gray 
evaluates international arbitral tribunals, the Permanent Court of Justice, the 
International Court of Justice, and specialized tribunals. 

1987 272 pp. $57.00 


The Legality of Non-forcible Counter-measures in 


International Law 
O.Y. ELAGAB, Ealing College of Higher Education 


This book examines the history and current status of the non-forcible counter- 
measure (economic sanction), and by unraveling the legal intricacies surroundin 
its application, focuses upon the conditions under which states might be entitled to 
emp v it. 

May 1988 272pp. $57.00 


The Shatt-Al-Arab Boundary Question 
A Legal Reappraisal 


K.H. KAIKOBAD 


Using newly-discovered maps of the river forming part of the disputed boundary 
between Iran and Iraq, this book reexamines the history of this dispute within the 
framework of international law, and proposes a solution to the problem. ` 
February 1988 180 pp. $34.00 


Forthcoming... 
Occupation, Resistance and Law 


ADAM ROBERTS 


Prices and publication dates are subject to change. 
To order, send check or money order to: Humanities & Social 
Sciences Marketing Department. 


Oxford University Press 
200 Madison Avenue « New York, NY 10016 


Join— 


THE AMERICAN SOCIETY 
OF INTERNATIONAL LAW 


Society membership includes: 


e four issues each year of the most distinguished journal in the field, THE 
AMERICAN JOURNAL OF INTERNATIONAL LAW. 


e the Society’s NEWSLETTER. 


e the opportunity to buy other Society publications at reduced prices, such 
as the valuable bimonthly documentary, INTERNATIONAL LEGAL MA- 
TERIALS, the PROCEEDINGS of the Society’s Annual Meeting, and 
books published under Society auspices. 


è the opportunity to participate in significant, Society-sponsored meetings 
(the Annual Meeting, regional meetings, study panels). 


occasion to join with others in contributing to the development of in- 
ternational law through the Society’s wide-ranging studies and publi- 
cations. 


If you wish to join the Society, please clip out an application form and mail it, 
together with your check, to Membership, American Society of International 
Law, 2223 Massachusetts Avenue, N.W., Washington, D. C. 20008. You will 
receive the AJIL and Newsletter for the current year. . 


If your institution wishes to subscribe to AJIL or ILM, please so indicate below. 


NONMEMBER SUBSCRIPTIONS 


[ ] AJIL (add $4.00 if outside U.S.) ...... ee ee ee $ 50 
[ ] Proceedings (add $1.00 if outside U.S.) ...............2.. $ 15 
[ ] International Legal Materials (add $5.50 if outside U.S.) .... $ 100 


<a “AMERICAN SOCIETY OF INTERNATIONAL LAW 
2223 MASSACHUSETTS AVENUE, N.W., WASHINGTON, D.C. 20008-2864, (202) 265-4313 
Be sure to check membership type on reverse side. 











Member, U.S. Bar? State: Year 
Name (please print) 
rte School, Firm or Other Affiliation. eee 
Mailing Address (name & address) 


Street, P.O. Box, ete, 





City, State, Zip Please start my membership January 1, ______. 

Membership is on a calendar year basis, and includes 
the Journal and the Newsletter. Check below for special 
rate on Proceedings or International Legal Materials. 


Country Phone 


C Proceedings of the Annual Meeting, at $15. 
E International Legal Materials. Subscription at special member rate of $50 (plus $5.50 for mailing outside 
U.S.A.) for six issues per year. 


VERIFICATION OF STUDENT STATUS. I hereby certify that the above applicant is regularly registered in 
Schools ati. COMpletion year: 
Siene a Dat 


gs Amount Enclosed (U.S. Dollars) Signature 
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D Regulex Membership: 


$70 a year. Persons, regardless of nationality or profession, 
resider” in a member country of the OECD (see below). 


C Specia! Membership: 


$30 a yaar. Persons not resident in a member country of the 
’ OECD Gee below). 


O Internexliate Membership: 


$30 a yaar, Persons who are under 30 years of age at the time 
of appEcation for membership may be Intermediate Members 
for the Erst three consecutive years of membership. 

Date of 3irth 


O Student Membership: 


$20 a y2ar, and certification of student status (see form on 
reverses 


The memt-er countries of the OECD are Australia, Austria, 
Belgium, (Canada, Denmark, Federal Republic of Germany, 
Finland, France, Greece, Iceland, Ireland, Italy, Japan, 
Luxembour, Netherlands, New Zealand, Norway, Portugal, 
Spain, Sw=eten, Switzerland, Turkey, United Kingdom, United 
States. 
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C Contributing Membership: 


$100 a year. 
C] Supporting Membership: 
$200 a year. 


[Q Annual Patron: 


$500 a year. Any individual or organization eligible for 
membership may become an Annual Panon for a contribution 
of at least $500. 


L] Retired Membership: 
$25 a year. Persons who are age 70 and older, and retired, 
L] Corporate Membership: 


$1,500 a year. Any corporation, partnership, association, or 
other organization acceptable to the Executive Council is 
eligible for Corporate Membership. 


C] Life Membership: 
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C Patron: l 
One-time contribution of $5,000. 


Contributing Membership: 
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L] Supporting Membership: 
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LABOUR LAW 


‘An Outstanding Series 


INTERNATIONAL 
REPORTS 


from Martinus Nijhoff 


Founding Editor: Zvi H. Bar-Niv 
Editorial Board: Benjamin Aaron, 
Thilo Ramm, Tore Sigeman, 
Jean-Maurice Verdier, 

Lord Wedderburn of Charlton 
Coordinating Editor: 

Felice Morgenstern 





REE Re 


Volume5 1987 ISBN 90-247-3473-8 403 pp. $110.50 


The International Labour Law Reports is a series of annual publications 
of labor law judgements by the highest courts in a number of jurisdictions. 


LL.L.R. is intended primarily for use by judges, labor law practitioners, 
industrial relations specialists and students who need ready access to 
authoritative information of a comparative nature on problems arising in 
the field of labor law and industrial relations. 


Each judgement reprinted in I.L.L.R. is accompanied by Headnotes and, in 
practically all cases, by an Annotation which sets forth (if not included in 
the judgement itself], the relevant statutory provisions and judicial 
precedents, the labor law and industrial relations context in which the case 
arose, and the significance of the judgement in the development of the law. 
The LL.L.R. provides the reader with factual information that is not colored 
by the personal views of the annotators. As a rule, judgements are printed in 
extenso; editorial discretion has been relied upon to delete or to summarize 
portions of judgements that are purely technical or of only marginal interest. 


This series unquestionably fills a void in the field of comparative labor law. 


— PREVIOUS VOLUMES — 
Volume 4 1986 $109.00 Volume 2 1979 $108.50 
ISBN 90-247-3307-3 ISBN 90-286-0279-8 
Volume 3 1981 $108.50 Volume 1 1978 $108.50 
ISBN 90-286-0060-4 ISBN 90-286-0898-2 
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INTERNATIONAL ARBITRATION: 


THREE SALIENT PROBLEMS . J>. 
by Pe aa a 


Stephen M. Schwebel ae | 

= ix R j i ; 

Stephen M. Schwebel, a Judge of the International Court of Justice, | P 
formerly Executive Director of the American Society of International Law Al tea Es 


and Deputy Legal Adviser of the US Department of State, has drawn upon ` * * 
more than thirty years of practical experience to produce this study ofthree `T 
basic issues in transnational arbitration: the severability of the arbitral clause; 
refusal to arbitrate as a denial of justice; and the effectiveness of tribunals of 
truncated composition. 


te eo we 


Through these three issues runs a common thread: tre vitality — or, 
alternatively, vitiation — of the international arbitral process. In this original 
study, these questions are analyzed in unprecedented depth. 


322 pp., including Index and Table of Cases Published February 1987 


Hardback: £33.00 (US $59.00) ISBN 0 949009 02 4 
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THE LEGAL STATUS 
| OF BERLIN ; 





om n7 g cf j 

by aa oe 
I. D. Hendry and M. C. Wood 7 
Legal Counsellors at the Foreign ; 
and Commonwealth Office 
a re sa tine 3 
A description of the unique legal status of Berlin as it emerges from the : 
practice of the four Occupying Powers (UK, France, USA and USSR) and the i 
various German authorities. í 
Set within the framework of the legal position of Germany as a whole, : 
che topics covered by the book include access to Berlin, its relations with the 4 
FRG and with international organizations, demilitarization and security : 
issues. : 
Of interest to all concerned with the history of post-war Europe and the 
present structure of East-West relations. : 
i 
412 pp., including Index Published June 1987 e 
Hardback: £55.00 (US $98.00) ISBN 0 949009 05 9 É 
'! 
Order from any bookshop or direct from : 
GROTIUS PUBLICATIONS LIMITED í 


PO Box 115, CAMBRIDGE, CB3 9BP, ENGLAND 





